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WEDNESDAY, APRIL 1, 1953 


CoMMITTEE ON LapBor AND Pusiic WELFARE, 
Untrep States Senate, 
Washington, D. C. 

The committee met at 10:10 a. m., pursuant to recess, in room 318, 
Senate Office Building, Senator Robert A. Taft presiding. 

Present: Senators Taft (presiding), Griswold, Purtell, Murray, 
Neely, Douglas, and Kennedy. 

Senator Tarr. The committee will come to order. Other Senators 
will be here later. 

Mr. Woodruff Randolph, president of the International Typo- 
graphical Union. 


TESTIMONY OF WOODRUFF RANDOLPH, PRESIDENT OF THE INTER- 
NATIONAL TYPOGRAPHICAL UNION, INDIANAPOLIS, IND., AC- 
COMPANIED BY GERHARD P. VAN ARKEL AND HENRY KAISER, 
ATTORNEYS FOR THE INTERNATIONAL TYPOGRAPHICAL UNION 


Senator Tarr. I have here a copy of your longer statement, Mr. 
Randolph. Do you have a shorter one? 

Mr. Ranvoten. Mr. Chairman, I have abbreviated it very much, 
and I would like to read what I have abbreviated. 

Senator Tarr. Go right ahead. 

Mr. Ranpoten. Mr. Chairman and members of the committee, I am 
Woodruff Randolph, president of the International Typographical 
Union. I desire to express our thanks to the committee for this oppor- 
tunity to appear on behalf of S. 269, H. R. 2510, and H. R. 2511. 

A written statement on these bills has been submitted to the com- 
mittee in printed form so that more explicit information is available 
on each point covered. It is requested that that statement be in- 
cluded in the record. I am well aware that the statement I intended to 
read here today is too extensive for the time allotted to me, so if it 
is agreeable to the committee, I would like to have the statement which 
has been supplied to each member of the committee incorporated in 
the record, and request that I be permitted to read such portions of 
it as I believe will guide the members of the committee toward a bet- 
ter understanding of our aims and purposes. 

Senator Tarr. What are those three bills, Mr. Randolph ? 

Mr. Ranvotpn. S. 269, H. R. 2510, and H. R. 2511. They are the 
same bills that were introduced in the last Congress under different 
numbers. 

Senator Tarr. S. 269 is the same bill as the House bills, or are they 
different ? 
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Mr. Ranpotrn. Yes, they are the same. 

I have also sent to each member of the committee a statement en- 
titled, “Reproduction in the Printing and Publishing Industry,” 
which I request be included in the record. 

(The statements referred to follow :) 


PRESENTATION RY THE INTERNATIONAL TYPOGRAPHICAL UNION IN Support oF S. 369 
BY SENATOR Murray, H. R. 2510 py REPRESENTATIVE DINGELL, AND H. R. 2511 
BY REPRESENTATIVE RHODES 


The International Allied Printing Trades Association has drawn on an abund- 
ant experience with the Taft-Hartley Act in proposing the amendments set. forth 
in S. 369, introduced by Senator Murray, and H. R. 2510 and 2511, introduced by 
Congressmen Dingell and Rhodes respectively. Like every union, we have suf- 
fered under the act, but because of the nature of our industry, and the age and 
vigor of our organizations, we have suffered special damage. We have pro- 
posed four amendments to deal with the worst of these matters which we shall 
discuss in order. 


I. THE RIGHT TO BARGAIN FOR THE EMPLOYMENT OF UNION MEMBERS ONLY 


The Taft-Hartley Act says that the printing trades unions may not incor- 
porate in agreements, even where employers are willing to do so, provisions 
requiring that hiring be done from the ranks of union men. We propose that 
this be made lawful under both Federal and State law. 

For well over a century, the bulk of employers (though by no means all) 
agreed to, and in practice did, hire only union members. There was little com- 
plaint about this. The Chicago Tribune, on November 22, 1947, editorialized 
that “* * * we advised against outlawing the closed shop. We did so, among 
other reasons, because we knew that the closed shop worked well in our own 
plant and had worked well for half a century or more.” This attitude was and 
is widely held by many employers 

There were and are good reasons for such agreements. First, ours is a highly 
skilled craft It requires an unusual combination of manual and intellectual 
skills. Training as craftsmen is both academic and practical; both are supplied 
by members of the union and the union. Members of our unions are almost the 
only persons who can hand on this craft, and with it they pass on their pride in 
their unions. Aimost invariably, the nonunion man is poorly or partially trained. 
An employer who pays a union wage has a right to union skills; the agreement 
to hire only union men has not been abused because during all normal times the 
union has trained and supplied an adequate number of competent craftsmen 
under contract provisions. 

Second, men in the printing industry are mobile. Ever since Benjamin 
Franklin left Boston for Philadelphia, printing tradesmen have been on the 
move. Union membership, by assuring a certain level of competency and an 
all around knowledge of the trade, enables men to move from one employer to 
another with a minimum of friction. Our union laws provide effective guaran- 
ties for facility of movement, through the use of “traveling cards’ which 
grant members of local unions the right to become members of other local 
unions. The system is of great advantage to the industry in that it encourages 
movement of printers from depressed to expanding areas. The entire system 
is placed in jeopardy by the abolition of the closed shop. 

Third, Taft-Hartley compels us to agree to an open shop. Much has been 
heard, recently, in the railroad, steel, and other industries of the injustice of 
the Government “imposing” the so-called union shop. With the merits of that 
argument we are not here concerned. But we point out that those same interests 
who urged the Government, through the Taft-Hartley Act, to intervene in col- 
lective bargaining by denying the right to bargain for the employment of only 
union men are those who now insist that Government intervention is wrong. 
We should be happy to see them take the same position we have consistently 
maintained: free collective bargaining on these issues. 

Only a shoddy use of language can describe the Taft-Hartley Act as granting 
a “union shop.” It permits, and in some circumstances it réquires, an employer 
to hire nonunion men. “Compulsory” union membership is permitted by the 
Taft-Hartley Act, so that we need not here be concerned with that specious ob- 
jection to the agreement limiting hire to union members. What is highly objec- 
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tionable is that Taft-Hartley leaves it to the employer, by his control over hire, 
to determine who are to be union members. This is a principle which we cannot 
accept, consistent with our obligation to see to it that members of our union 
are competent craftsmen and of good moral character. 

Fourth, it is emphatically untrue that under the agreement to hire only union 
members, the union “controls” who is to be hired. Our agreements have tradi- 
tionally recognized the right of the employer to have competent men; during a 
trial period, the employer has a discretion to discharge men for incompetence. 
Such agreements effectively provide joint control over the hiring of printers. 
And this is as it should be; our industrial history has shown that employers 
and their agents can grossly abuse their Taft-Hartley granted unilateral con- 
trol over hire—through kickbacks, favoritism, nepotism, a desire to break the 
power of a union in their plant, and otherwise. 

Fifth, there is a practical, profoundly serious, problem involved, aris- 
ing from the fact that union men have traditionally refused to work with non- 
union men. We believe this is the only decent position union members can 
take, particularly in unions, such as ours, where membership is open, on a 
free and fair basis, to competent and honorable craftsmen. The antisocial 
individual who refuses to join his fellows has, by his voluntary act, put him- 
self outside the pale of the community of which he is necessarily a part. His 
presence is a threat to the standards achieved by the union. His unwilling- 
ness to assume his share of a joint responsibility marks him a shirker, and 
sometimes a coward. 

Whatever the moral rights and wrongs, union men will resent the presence 
of nonunion men in an enterprise. Since Taft-Hartley, union men have quit 
their jobs rather than tolerate them. Even where there is no quitting, there 
will be dissatisfaction, confusion, and occasional turmoil. 

The legal problems are equally difficult. We believe that men have a consti- 
tutional right to quit as individuals if characterless nonunion men are hired; 
from our experience we know they will exercise that right if possible. We 
know that a constitutional amendment, denying that right, and chaining men 
to their jobs like serfs, cannot be adopted. Yet so long as the right to quit a 
job remains, the joint interest of employers and unions in the agreement that 
only union members be hired, will continue. If men cannot jointly exercise 
their individual right to quit we are reverting to the emergence from the feudal 
system. 

Sixth, we stress the importance of these agreements in times of depression. 
In such periods, employers are stimulated to hire men willing to work below 
union standards, to favor their friends and relatives, and to disrupt the or- 
derly process of hiring based on seniority, which in our trade we call “prior- 
ity.” At that point our fair systems of hiring, and thereby of distributing 
available work, are subverted. 

The term “monopoly,” as applied to agreements to hire only union men, is 
grossly misused. There are now, and always have been, important enter- 
prises in our industry which have shops closed against union men. If the term 
“monopoly” is intended, erroneously, to describe a situation where all workers 
at the trade are enrolled in our union, then we never have had, and cannot 
have within the foreseeable future, a “monopoly.” sut even if that were to 
happen, it still would not be a “monopoly.” That word, as popularly under- 
stood, has meant a combination of business interests to raise prices to the 
many for the profit of a few. Union organization has an exactly opposite 
effect ; it raises the wages of the many by reducing the profits of the few. True 
monopoly reduces available purchasing power; union activity increases it. The 
Clayton Act was, and remains, a clear congressional recognition that union 
activity does not tend toward monopoly. 

Implicit in the fallacious argument that a union is a monopoly is the premise 
that closed shops have a relation to the number of available jobs. Opponents 
of agreements to hire only union men talk as if the number of positions were 
thereby reduced. But unions do not create or abolish jobs; that is the task 
of employers and depends entirely on the current economic situation. It is a 
matter over which we have no control whatsoever. If new positions are created 
in an expanding economy, we have every incentive of self-interest to assist in 
filling them. When jobs are reduced, it is our mmebers who take the punish- 
ment, with such cushioning as is afforded through unemployment compensa- 
tion, union assistance, and share-the-work programs instituted by the union. 
But it must be obvious that the number of available jobs remains the same, 
whether there is or is not a union, and whether or not that union does or does 
not have closed shop agreements. 
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The real issue is one of union economic strength. Employers generally 
have traditionally sought to have no unions, or, if they had them, to weaken 
their economic power. The devices to this end are as numerous as the ingenuity 
of employers ; the labor spy, the company union, the injunction, the use of divisive 
tactics, propaganda, and antiunion legislation. Employers know, as well as we, 
that the security of job tenure, the availability of employment for union members, 
fairness in hiring, and the other incidents of agreements to hire only union men 
are only aids to the economic strength of a union. The views of those who sup- 
port Taft-Hartley reflect no high-minded principle, no concern for the rights 
of the individual, no genuine uneasiness about “monopoly.” Rather, these glit- 
tering phrases cloak their self-interest in the never-ceasing competitive struggle 
between unions and employers for economic strength. Stripped of all verbiage, 
the question comes to this: May the trade-union movement grow naturally, or 
is the Government, as the agent of employers, to stifle and impede it? 


Il. THE SECOND SECTION OF THE PROPOSED BILL SEEKS TO REVERSE THE PRESENT 
TENDENCY OF THE NATIONAL LABOR RELATIONS BOARD AND THE TAFT-HARTLEY ACT 
TO INTERFERE IN THE PROCESS OF COLLECTIVE BARGAINING 


We propose that the Congress specifically affirm its undoubted intention that 
the Board is not authorized “to determine the proper scope of subject matters of 
collective bargaining, the manner in which it is to be conducted, or the legality 
or reasonableness of any proposal or counterproposal which may be advanced?” 

The International Typographical Union has dramatically experienced the 
lengths to which present law carries us. In 1948 we were found to be in con- 
tempt of court because we had failed to include, in a proposal dealing with the 
setting up of a joint union-employer apprentice committee, language providing 
for a neutral tie-breaker, on the asserted ground that this might lead to “dis- 
crimination.” Employers were free to reject this proposal; many of them did. 
The committee will understand the hazards of collective bargaining when an 
omission, in a proposal, constitutes grounds for contempt action. 

The Board has undertaken, in a considerable series of cases, to decide the 
appropriate scope and subject matters of collective bargaining. They decide that 
employers must “bargain” about pension plans, merit increases, shift sched- 
ules, vacations, and similar subjects. It is a shortsighted view that, because the 
decisions of the Board have generally favored labor organizations on these mat- 
ters, they present no danger. The power to include means the power to exclude; 
there is no reason why a different Board, or the same Board in another case, 
may not decide that employers need not bargain about some crucial matter, or 
that a union’s demand for some clause is a “refusal to bargain in good faith.” 
Indeed, that has already happened. In the Rabouin case (25 L. R. R. M. 1202) 
the Board found a refusal to bargain in a union’s demand for a performance bond 
from an employer with a past record of defaults. This alarming reach of the 
Board into the substance of the collective-bargaining relationship is but a short 
distance removed from the extreme of the Government dictating the precise terms 
and conditions of work, which is, of course, the antithesis of collective bargain- 
ing. The only legitimate issue before the Board is whether there is bargaining 
in good faith—that is, with the intention of reaching an agreement. It is not the 
Board’s function to tell the parties what they must talk about or how they shall 
talk. 

A new formalism has crept into the Poard’s decisions concerning the manner 
of collective bargaining. What data the employer is required to make available 
to the union, whether stenographic minutes should or should not be taken, what 
officials of the parties should be present, and like matters, the Board now con- 
siders to be in its province. A straitjacket slowly encircles the parties. 

Another disturbing trend is the readiness of the Board to determine the legality 
and the reasonableness of proposals and counterproposals. Here, too, free col- 
lective bargaining is most grievously threatened. 

No objection has been voiced to that provision of the Taft-Hartley Act which 
provides that the obligation to bargain collectively “does not compel either party 
to agree to a proposal or require the making of a concession”; it was assumed to 
be Wagner Act doctrine. The House report noted that this language was inserted 
because the Board had “gone very far, in the guise of determining whether or 
not employers had bargained in good faith, in setting itself up as the judge of 
what concessions an employer must make and of the proposals and counter- 
proposals that he may or may not make.” The Board has proved that it can 
arise above the language of the statute and the intent of Congress. 
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Almost as a matter of course, the NLRB has found that any proposal so framed 
as to violate any section of the Taft-Hartley Act is a refusal to bargain. It has 
carried this to the absurd extreme that, even though the proposal be lawful on 
its face, if under it there might be a violation of Taft-Hartley, there is a refusal 
to bargain. 

This is contrary to well-settled doctrine. As Senator Walsh, a principal 
sponsor of the Wagner Act, pointed out in the debate on that bill, “The bill does 
not go beyond the office door. It leaves the discussion between the employer 
and the employee, and the agreements which they may or may not make, volun- 
tary” (79 Congressional Record 7659-7660). It was the clear conception of 
Congress, reaffirmed in the Taft-Hartley amendment which we have cited, that 
the NLRB was not to be the policeman of collective bargaining or collective 
agreements. The parties were to be free to make the agreement they desired. 
If such agreements contained unlawful provisions, the courts were open (and 
since Taft-Hartley are wide open) to provide a remedy if and when someone 
was injured thereby and brought an appropriate action. It must be obvious 
that parties can bargain in good faith, even for an unlawful contractual provi- 
sion, unless it be so patently illegal as to demonstrate a lack of good faith. But 
under the pretense of determining good faith, the Board has, before any issue 
is formulated, undertaken an academic comparison of proposed language with 
the statute to determine its legality. We again cite our experience that the 
omission of certain language in a proposal may be a violation of the statute. 
This power should be curbed. 

Increasingly, the Board has undertaken to determine the reasonableness of 
proposals. In the Alabama Marble case (83 N. L. R. B. 1150), the Board stated 
it was “well settled” that an employer’s “adamant insistence” on retaining 
control over certain matters was a refusal to bargain. We leave it to philosophers 
to define where “insistence” ends and “adamant insistence” begins. Yet per- 
ceptibly this becomes the line between good and evil. During the recent argu- 
ment before the Supreme Court in the American National Insurance case (March 
11, 1952), the Chief Justice asked, “Suppose they (the employers) agreed to 
discuss wages but stated they had no intention to make concessions?” Board 
counsel replied that “‘Then they would not be bargaining in good faith.” Thus, 
subtly and slowly, the Board goes through the office door, surveys the negotia- 
tions, decides whether the parties are “reasonable,” determines who is “insisting” 
and who is “adamantly insisting” and substitutes a peculiarly odious form of 
compulsory arbitration for free collective bargaining. Our amendment would 
reverse this trend to return to the original concept of the Wagner Act. From our 
own experience we know that collective bargaining is frustrated, hemmed in 
and confused when either party has the power to run to the NLRB with a com- 
plaint that the other is asking unlawful proposals, or is behaving unreasonably, 
or is “adamantly insisting.” 

For a further statement on that subject, we refer to an article by Archibald 
Cox and John T, Dunlop in 63 Harvard Law Review 389. That scholarly analysis 
unites the legal and economic criticisms of the Board’s decisions; the Congress 
should read, and heed, its warning. 


III, OUR THIRD AMENDMENT WOULD RESTORE THE RIGHT OF UNIONS TO ENGAGE IN 
“SECONDARY ACTION,”’ SO-CALLED, EXCEPT IN A LIMITED CLASS OF CASES 


Nowhere are the injustices of Taft-Hartley more patently evident than in its 
provisions on this subject. It is a fair generalization to say that, before the 
passage of Taft-Hartley, the law on this subject allowed both parties to a dispute 
to seek allies by peaceful means. The employer could ask a friend to do his 
work during a strike; he could ask the members of his trade association to lock 
out nonstriking union members, and they could comply with his request; he 
eould ask other industrialists to assist him in improvising means for carrying 
on; he could ask storekeepers to refuse credit to strikers. All of this he may 
still do. 

In the newspaper industry it is now practically impossible for any new daily 
newspaper to enter the field. The newspaper publishers’ union called the Asso- 
ciated Press is clearly not an open shop. It is one of the tightest closed shops 
imaginable. Even though the Supreme Court has ruled membership may not be 
denied on a’basis of establishing competition in a city, there is nothing to prevent 
the Associated Press from charging enormous “initiation fees” such as Marshall 
Field was compelled to pay to get the Associated Press news wire for the Chicago 
Sun. There are similarly restrictive provisions as to securing the United Press 
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news wire which require the payment of vast sums of cash by a new applicant 
for the service, which cash is turned over to the established contractor for United 
Press service. Even where that requirement is not present unreasonable, long- 
term contracts are demanded. There are no legal restrictions on the “exclusive 
contract” practices of the various mat services. 

These facts and practices have long been known generally, but Taft-Hartley 
found no fault in their existence or application. While the newspapers generally 
supported the adoption of the Taft-Hartley law they have also generally agreed 
with local typographical unions that if the law is amended to permit it they will 
restore pre-Taft-Hartley closed shop conditions. 

And at common law, strikers could ask their fellow union members not to 
break a strike by turning out the work normally done by the striking employees. 
They could seek the assistance of other unions to reduce the patronage of, or 
the availability of materials to, the struck employer. They might picket, peace- 
fully, the plants of suppliers or purchasers of the struck employer. They could 
induce, and even encourage, the employees of other members of a trade associa- 
tion to strike in an effort to put a concerted pressure on all employers in the 
trade. All of these are now unlawful under Taft-Hartley. 

The present effect of Taft-Hartley is: “Employers by any peaceful means 
within their power, and unions by no means available to them, may seek allies in 
an industrial dispute.” Even Senator Taft has recognized the unconscionable 
unfairness of these provisions by proposing, in his amendments to the act, in 
1949, that it be lawful for unions to ask employees not to perform work sent 
out from a struck plant. His proposal recognizes what we have consistently 
maintained: that Taft-Hartley requires men, under the severe penalties of the 
act, to strikebreak on their fellows. Obviously this is only a small portion of 
the problem, but it illustrates its gravity. His proposal is a manifest sham, 
for it is not suggested that the freedom of employers be restricted within an 
equally narrow orbit. Nor would this be a desirable answer; the movement 
must be toward freedom, not away from it. 

Existing provisions of Taft-Hartley are speciously “justified” on the ground 
that they protect the “neutral” and the “innocent” employer, who is “caught 
in the middle” in an affair which is “none of his business.” We suggest that there 
is no such thing. Certainly the employer who takes business from a struck 
plant is directly engaged in a strikebreaking activity; if his employees turn out 
the product, they too become strikebreakers. Where the employer exercises his 
undoubted right to farm out his work during a strike, unions should have the 
right to retaliate by asking their fellow workers not to do such work. 

Similarly, the employer who seeks to capture a market by hiring workers at 
wages below union scales is not an “innocent third party.” The competitive 
advantage which he has over other employers undermines union scales every- 
where. Unions should be permitted to cooperate with fair employers to exclude 
such unfair goods from the market insofar as it lies within their limited power 
to do so. Limiting their right, as Taft-Hartley does, gives the unfair em- 
ployer Government protection in debasing union standards. Legislation should 
look the other way—to making higher union standards the norm, rather than 
driving wages and working conditions down to the level of the most unscrupulous 
employer. 

Our proposed amendment would legalize peaceful picketing in any circum- 
stances. Fora time the Supreme Court—correctly, in our opinion—held that this 
was constitutionally protected as an exercise of free speech. Recently they have 
retreated from that salutary doctrine, and the NLRB and the courts have hur- 
ried to follow them, under the fiction that such picketing is “coercive.” The 
NLRB, by a narrow margin, early held (in the Klassen and Hodgson case) that 
section 8 (c) of Taft-Hartley, assertedly protecting the right of free speech, had 
no applicatiton in section 8 (b) (4) cases; under Taft-Hartley “free speech” 
is a one-way street reserved for the employer. No one has explained why the 
carrying of a sign is not a form of free speech; it is, like an address to a union 
meeting or the distribution of a union newspaper, a means of making public the 
facts in a dispute. Unions go to the additional effort of patrolling the site of 
the dispute because it is there that their message is most directly brought home 
to those concerned, 

We have, reluctantly and chiefly for the purpose of bringing to the attention 
of the Congress the basic issues involved, not proposed to change those provi- 
sions of section 8 (b) (4) which forbid the inducing or encouraging of a strike 
for recognition where the employer, or another employer, is under a statutory 
duty to bargain with another union. Even here the matter is not as clear cut 
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as is commonly supposed. An employer and a certified union may enter into 
an agreement undercutting completely the standards of the dominant union in 
the trade, with a consequent threat to the wage standards, and eventually to the 
jobs, of men employed in the industry. Even the halo of an NLRB certifica- 
tion cannot conceal the fact that such an employer, and such a union, are com- 
mitting an act of economic aggression against the fair employers in the trade. 
We have, at least partially, attempted to meet this problem by requiring that 
the “principal object” rather than “an object’ (as presently provided) of the 
strike be unlawful. Taft-Hartley as presently written can mean that if a 
single striker has an unlawful purpose, the whole body of strikers and the strike 
itself are thereby contaminated—a peculiarly offensive application of guilt by 
association. 

Another change we have proposed is in the present section 8 (b) (4) (D), 
which would become section 8 (b) (4) (C) under our amendment. Taft-Hartley, 
it is blandly asserted, makes unlawful the jurisdictional strike. In fact it goes 
far beyond this in providing that a strike to induce the employer to assign work to 
employees in “another trade, craft, or class’ is also unlawful. This language 
may mean that the strike against the assignment of work to nonunion men, 
and the subcontracting of work to a nonunion group, is outlawed. The gravity 
of this prohibition cannot be overemphasized, for it means that every employer 
has a governmental protection in bringing in, or assigning work to, underpaid 
nonunion help. Again it provides governmental cooperation to reduce work 
standards. Our amendment therefore limits the scope of the section to the 
“jurisdictional dispute’ as commonly understood; that is, a dispute between 
competing labor organizations. We have excluded, as we think popular opinion 
does, a disagreement between union and nonunion groups. 

While under Taft-Hartley the Government has it in its power to decide which 
union or nonunion group shall prevail in a dispute, the present membership of 
the NLRB has in effect dodged the problem (which we welcome) by using the 
section merely to place a Government seal of approval on the employer's choice 
(which we know to be unfair). Taking the view that any assignment of work 
to one group or another would be inconsistent with the anticlosed shop features 
of Taft-Hartley, the Board has, in effect, left each situation where it found it; 
the elaborate bureaucratic mumbo-jumbo produces no visible results. But the 
uncertainties of the reach of the section, the threat of NLRB proceedings, and 
the assurance that the employer’s selection will be ratified have no doubt de- 
terred many unions from taking necessary or desirable action in the interest 
of their members. 

We, in the printing industry, settled these problems many decades ago, when 
the ITU willingly assisted various crafts to withdraw and set up their own 
unions; jurisdictional disputes have been rare and trivial since that time. Even 
though these problems trouble us little, we would not have it thought that we 
regard even that portion of Taft-Hartley affecting this subject and which we 
have not proposed to change, to be wise or in the national interest. 

The adoption of this amendment should, as a logical consequence, call for the 
repeal or similar amendment to section 303 of title III of Taft-Hartley; we 
recommend that this be inserted as an additional amendment to those presently 
contained in the bill. 


IV. OUR FOURTH PROVISION WOULD ELIMINATE THE INJUNCTIVE REMEDIES PROVIDED 
BY SECTION 10 (J) AND 10 (L) 


We shall not dwell on the evils of the injunction. That matter was fought out 
in the late 1920’s and early 1930’s; the Norris-La Guardia Act represented the 
clearest possible congressional statement that the injunction in labor disputes 
was a pernicious evil. It has not been repealed or amended. 

From bitter and intimate experience we know that Taft-Hartley has brought 
back many of those evils. The “reasonable cause to believe” standard of sec- 
tions 10 (j) and 10 (1) writes into statute law a grossly one-sided standard. 
The General Counsel of the NLRB has taken the position that under this rule 
“* * * evidence going to defense against the unfair labor practices charged is 
irrelevant in this proceeding * * * matters of defense and mere denials are not 
admissible in this proceeding * * *. Conflicts in evidence and other matters 
of defense are for the Board’s consideration.” 

Courts considering the problem have decided that under these provisions the 
case is to be determined on the “probabilities,” on a prima facie case. In effect, 
district courts are directed to issue injunctions if they can find any reasonable 
basis for so doing, without regard to the equities, or the nature of the proof, or 
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the wisdom of intervention. The mere existence of the threat of such action is 
sufficient to induce many unions, including our own, to refrain from taking 
action wholly proper, and necessary to the welfare of our members. 

As always, the injunction effectively terminates the dispute in the employer’s 
favor. Any talk that these are “temporary” injunctions is demonstrably un- 
true; one against us remained in effect for nearly 2 years. The necessity of 
living with the injunction required us to alter our policies to the clear detri- 
ment of our members. Government action on behalf of employers is, if any- 
thing, worse than direct employer action; it brings to the support of the em- 
ployer the massive prestige of the Government, saves him considerable costs of 
litigation, and allows him piously to hide behind a screen of “public interest.” 
The ultimate decision by the NLRB has only an academic interest—the injunc- 
tion will long since have settled the dispute in the employer’s favor. 

The Supreme Court has determined that a union pay a fine of the fantastic 
sum of $700,000 because its officers were found in contempt of court. 

Nor is there an effective appeal from these injunctions. Unless the injunction 
is stayed—a rare occurrence indeed—a union must live with the injunction 
during the period of appeal. If the NLRB decides the case while the appeal is 
pending, the injunction automatically terminates, the case becomes moot, and the 
union has fruitlessly invested its money in the heavy costs of an appeal. Small 
wonder that few of these cases have reached the courts of appeal, and none the 
Supreme Court. Taft-Hartley grants the NLRB and the inferior courts a license 
to do much as they please without real supervision by the higher courts. 

We trust that the committee will not infer from these proposed amendments, 
or from this statement, that all other features of Taft-Hartley meet with our 
approval. Ifa patient has a cancer plus other ailments, one expects him to seek 
treatment for the cancer first. Our amendments are based on our experience 
with this statute over a period of nearly 5 years; if we now seek to have a cancer 
removed, it is because we have learned where the deadly malady lurks. The 
other ailments can come later. We urge that as a minimum and immediate 
program the Congress excise these pressing and immediate dangers to the 
printing trades unions in particular and the whole trade-union movement of this 
country. 

Respectfully submitted. 

INTERNATIONAL TYPOGRAPHICAL UNION. 
WoopRUFF RANDOLPH, President. 
CHARLES M. Lyon, First Vice President. 
HARowb H. Ciargk, Second Vice President. 
Jor BarLtey, Third Vice President. 

Don Hurp, Secretary-Treasurer. 


ORAL PRESENTATION BY WOODRUFF RANDOLPH, PERSIDENT OF THE INTERNATIONAL 
TYPOGRAPHICAL UNION, ON AMENDMENTS TO THE LABOR-MANAGEMENT RELATIONS 
Act oF 1947 

“ONE PAGE” FOR IKE 


What good is a foreign policy if domestic policy will not stand up as 
basically sound and free? 

The home front comes first. Labor-management relations are headed 
for a crash. 

The Congress is incapable of legislating the details of labor-manage- 
ment relations even if that course were desirable. 

Organization of labor unions and genuine good-faith collective bar- 
gaining is the only way to successful operation of industry. 

The only legislative action necessary is to protect and encourage 
genuine good-faith collective bargaining. The only reason such legisla- 
tion is necessary is because of the record established by management 
resisting and preventing organization and collective bargaining. 

The Taft-Hartley law was adopted specifically to legislate control over 
labor unions and aid management in its historic resistance to organiza- 
tion and genuine good-faith collective bargaining. 

Until these basic facts are understood, no progress is possible toward 
fair and proper amendment of the Taft-Hartley law to get basically 
sound labor-management relations. 


. 
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I am Woodruff Randolph, president of the International Typographical Union. 
I appear in support of the Dingell and Rhodes bills and the Murray Senate bill 
sponsored by the International Allied Printing Trades Association. It is my 
understanding that the purposes of the above-named specific bills are also incor- 
porated in the program of the A. F. of L. with perhaps one exception which is 
to remove from the NLRB any authority over the scope and method of collective 
bargaining. It is my understanding that the A. F. of L. has not submitted any 
specifically drafted amendments to the law. 

Since I have been an executive officer of the International Typographical 
Union from 1928 (elected by referendum vote every 2 years) and have been 
intimately acquainted with the aims and desires of the labor movement regard- 
ing governmental protection of the fundamental right of organization and collec- 
tive actiun in economic matters, I believe I can be helpful to the Congress on 
the matter of labor-management relations, 


ONLY SIMPLE LAW NEEDED 


It would be most helpful, I believe, if it were realized that all organized labor 
asked for at the time the National Recovery Act and the Wagner Act were 
adopted was a simple law to protect fundamental American rights against the 
many abuses of those rights by the corporations as proved to have been the 
practice in the report of the La Follette Investigating Committee. 

The fundamental right to organize and to bargain collectively through repre- 
sentatives of their own choosing and the right to strike were fully protected 
under those laws. Further, it was fully recognized that these were necessary 
to economic welfare of our country. 

The Wagner Act was adopted in aid of the exercise by working people of such 
rights and in aid of sound labor-management relations. 


HAZARDS WERE LIMITED 


The only hazard confronting the labor movement at that time was the neces- 
sity for some agency to determine the collective-bargaining unit. It was gen- 
erally conceded that where there was controversy on that point between two 
unions which could not otherwise be solved, a governmental agency would do so. 
This thinking was confined to the great field of unorganized workers—not as 
regards those already in the labor unions. In short, to certify a bargaining 
representative and compel employer recognition, the group had to be specified. 

Whatever difficulty that arose under the Wagner Act was not because of labor 
unions—it was because of the resistance by the employers to any collective- 
bargaining procedures. It is most important that this fact be realized in order 
to understand what followed and led to the mess labor-management relations 
are in now, 

I, personally, have great respect for the wisdom of the observation by Chair- 
man McConnell of this committee that what we need is a new law—a simple, 
understandable law that can be enforced fairly to both labor and management. 
That idea harkens back to the thought of the labor movement of more than 20 
years ago. 

The failure or refusal of employers to bargain with union representatives in 
good faith brought on procedural pressures to cause them to do so. That pres- 
sure brought on more resistance by employers and more arrogance by employer 
representatives. That the Wagner Act did not compel anyone to agree to any- 
thing was freely and publicly stated by Senator Wagner at the time the law 
was adopted. That fact was amply proven by the R. R. Donnelly Corp. of 
Chicago in its negations with the International Printing Pressmen and Assist- 
ants Union and by the futile efforts of Government attorneys in the Weirton 
Steel case. 

Employer resistance to good-faith collective bargaining brought forth admin- 
istrative and legal efforts to compel bargaining in good faith. Such efforts were 
severely criticized by management which still resists good-faith collective bar- 
gaining where unions do not have the economic strength to compel it. (See vol. 
10, pp. 1092-1097 ; testimony of President Meany, A. F. of L.) 


RESULTS OF “GOOD FAITH” 


It has been the emphasis put on the words “good faith” that secured for mil- 
lions of workers some kind of collective bargaining that during a period of full 
employment has given the working people some benefit. 
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However, that emphasis has also resulted in the injection into our laws of false 
and ridiculous doctrines such as “thought police” and “guilty by association.” 
The application and interpretation of the Taft-Hartley law have brought on 
this most unwholesome development. 

Shortly after the Taft-Hartley law was adopted, General Counsel Denham 
(referred to at the time as a “ezar” because of the great power at his disposal) 
attacked the International Typographical Union publicly and by every legal 
procedure at his command. After nearly 6 years of such persecution by legal 
interpretation and procedure and by employer attitudes instilled by General 
Counsel Denham we find the International Typographical Union suffered ap- 
proximately $20 million spent in defensive efforts and additional millions in 
lost wages due to strikes and lockouts. And what was the International Typo- 
graphical Union found to have been doing that was not in accord with Taft- 
Hartley? We are prohibited from insisting on a 60-day cancellation clause in 
contracts because at some future time some employer might want to hire a 
nonunion person and thereupon the union, having a 60-day cancellation clause in 
its contract, might exert pressure on such employer to cause him to discriminate 
against such nonunion person. We characterize that as a “thought police” 
doctrine. It is now the law of the land. 

A Federal judge found the ITU wrong because it had not proposed the kind of 
a contract provision Mr. Denham would like. It was presumed by Mr. Denham 
and the judge who issued an injunction against us that the absence of a tie- 
breaker in an even-numbered committee considering apprentice matters would 
automatically result in pressure for or discrimination against nonunion appren- 
tices if any there might be. We characterize that as a “thought police” doctrine. 

It was found that while the ITU could contract for a union foreman it could 
not insist on it. That point had never been an issue between the union and 
employers but was the result of Denham’s attempt to wreck the ITU. 

The ITU was enjoined from submitting a certain form of contract simply be- 
cause Denham believed it might “directly or indirectly” violate Taft-Hartley 
in some possible way. Except as above indicated no part of that certain form 
of contract was found to have been violative of Taft-Hartley. 

As an exhibit we submit a 64-page reprint of the speeches and excerpts 
from the official annual report of the president of the International Typo- 
graphical Union to annual conventions 1947 through 1952 and the speeches of 
ITU Attorneys Gerhard P. Van Arkel and Henry Kaiser to those conventions 
beginning in 1948. The detail of the persecution of the ITU will be enlighten- 
ing to the committee. 

KILLING RIGHT TO STRIKE 


There is a vast difference between the Wagner Act which was to encourage 
and aid collective bargaining while specifically preserving the unlimited right 
to strike and the Taft-Hartley which is designed to control labor unions, limit 
their right to strike, persecute them through legal procedures, suits for damages, 
injunctions, forcing them to hire lawyers and preventing them from using their 
full economie strength to protect themselves. 

This theory of control of and suppression of labor unions can only result in 
a like theory to be applied to employers. Both are abhorrent to me as an old-line 
trade unionist who feels that private ownership of property and use of the 
profit motive have been the mainsprings of the growth of our standard of living. 


MANY RELY ON INFLUENCE 


Already some unions and some employers seem to rely too much on what some 
‘covernmental agency can be influenced to do for them. Where the employer has 
no such aspiration he wants no national emergency declared and puts up an 
all-out fight against the union as was done a few years ago by the telephone 
monopoly. If the nnion had heen able to demonstrate economic power enough 
to be the equal of the telephone monopoly, a great hue and cry would have been 
raised, but so long as a union stays on the bottom all seems to be well with in- 
convenienced employers. 

We therefore call upon the Congress to correct its errors by repealing the 
Taft-Hartley amendments to the Wagner Act. We did not suffer or gain under 
the Wagner Act, but the Taft-Hartley amendments to that act have injured us 
much, 

The story of the ITU and the Taft-Hartley Act is complex. Briefly put, it 
is the record of an organization, now over a century old and comprising nearly 
100,000 printers and mailers, attempting to salvage what it could of a long tradi- 
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tion in the face of a statute framed with little or no thought to the problems 
of the industry or the union. It is my profound hope that a description of the 
problems we have encountered will produce understanding, and that under- 
standing will result in appropriate legislative relief. 

The ITU, like every other trade union, was founded upon certain simple, but 
completely basic, principles which should, by now, have obtained widespread 
aeceptance, Chief Justice Taft, in his oft-quoted opinion in the American Steel 
Foundries case, noted that trade unions, “* * * were organized out of the 
necessities of the situation. A single employee was helpless in dealing with an 
employer. * * * If the employer refused to pay him the wage that he thought 
fair, he was nevertheless unable to leave the employ and to resist arbitarary 
and unfair treatment. Union was essential to give laborers an opportunity to 
deal on equality with their employer. * * * The right to combine for such a 
lawful purpose has not for many years been denied by any court. The strike 
became a lawful instrument in a lawful economic struggle or competition between 
employer and employees as to the share or division between them of the joint 
product of labor and capital. To render this combination at all effective, em- 
ployees must make their combination extend beyond one shop.” 

I stress the words in this opinion: “lawful economic struggle or competition 
between employer and employees. * * *” The competition between employees 
and employers for a fair share of the product of their joint efforts is a wholly 
essential part of a free-enterprise system, as, or more, important to it than the 
competition between General Motors and the Ford Motor Co. for the automobile 
market. It is entirely logical that where free capital has been abolished, as in 
Iiussia and the satellite countries, trade unions exist in name only; and that in 
those countries in which free trade unionism was abolished, as in Germany, Italy, 
Spain, and the Argentine, free enterprise died with it. If and when we discard 
voluntary methods for the solution of these problems, dictatorship must replace 
them, as it always has. 

ECONOMIC STRUGGLE OUR DUTY 


But these simple truths have complicated consequences. We are engaged in an 
economic struggle with employers; we always have been, and, so long as we 
remain a free-trade union, we always will be. This is our lawful right; it is 
for this purpose that our union was organized ; this is our duty under a democratic 
and free enterprise organization of society. We know that employers often 
resent this. They have their weapons against us and, in general, we have not 
sought to curtail their right to use them. But the issue before this committee 
is whether the Congress, by law, should intervene in this economic struggle on 
the side of the employer, to take from us certain of our weapons, the use of which 
up to 1947 had been declared lawful. 

One of the most potent employer weapons has been the unlimited and un- 
restricted power over hire and discharge. Very early, union men learned from 
one of our first printers, Benjamin Franklin, the great truth that if they failed 
io hang together, they hanged separately. If the employer refused to hire union 
men, the obvious retaliation called for no union man to work for him. In the 
close quarters of a composing reom, where all work together as a single team, it is 
apparent that the introduction of nonunion men produces friction, gives aid and 
comfort to the employer, and reduces employment opportunities for union mem- 
bers. Hence from the time of our earliest unions (the oldest in continuous 
existence here in Washington, D. C., was founded in 1815), the principle was 
born that union men do not work with nonunion men. Since the late 19th cen- 
tury, that rule has been codified in contract provisions by which the employer 
agreed to hire only union members in good standing. There remains a substantial 
segment of the industry in which the opposite rule applies; that is, that the 
employer refuses to hire union members. 

The former system has worked well. It led to industrial peace. It facilitated 
the mobility of printers since a union man could go from place to place and know 
exactly what was expected. It gave our members reasonable job opportunities, 
It prevented discrimination against union men in hiring. It gave the nonunion 
man the alternative of working in one of the shops which were closed against our 
members, or of joining with us, as we have encouraged them to do. I am confi 
dent that the great majority of the employers in the industry prefer a recognition 
of the right to make, through the free process of collective bargaining, agree- 
ments by which union members only might be hired. No experienced employer 
wants to risk the inevitable hazard of friction and discord which follows from 
asking union and nonunion men to work together at so highly skilled a craft. 
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At least 95 percent of the contracts now in effect or in negotiation, provide for 
restoration of pre-Taft-Hartley contract provisions if and when the law allows. 
We quote the following from the February 28, 1953, issue of the Publisher’s Aux- 
iliary : 

“Taft-Hartley Law Revision Could Include Closed Shop 


“ There is a move started in Washington to give printers a closed shop. Exemp- 
tion of the printing industry from Taft-Hartley law restrictions, in this regard, 
has been recommended. 

“Under the present law, an employer may hire anyone he chooses but new em- 
ployees must join the union within a stated period, usually 30 to 60 days. In 
a closed shop, the employer may hire only union members. 

“We believe that the proponents of the amendment—in regard to craftsmen 
unions only—have a point. Properly operated—and cooperatively operated—the 
craftsmen’s union can be an arm of management, not an arm against it. 

“The old days when the union helped the publisher in recruiting his help and 
keeping them in line; when printers and publishers abided by the golden rule 
in the pursuit of common prosperity, were pleasant days indeed. If this part of 
the law stands in the way, let’s get rid of it.” 


ISSUE MISREPRESENTED 


Contrary to much publicized error, the ITU has not sought closed-shop con- 
tracts since the Taft-Hartley was adopted. We have had no strikes over that 
issue. Our defense efforts have been for the purpose of holding such working 
conditions as permitted by law and to increase wages and reduce weekly hours 
of work. The unions insisted upon catching up after the unfair war controls 
over wages were removed. Until the heavy taxes were levied we did fairly well. 

The Taft-Hartley Act states quite unambiguously that collective bargaining 
“does not compel either party to agree to a proposal or require the making of 
a concession.” For nearly half a century local unions of the ITU had operated 
without written agreements, which first became popular in the late 19th century. 
Those employers who wanted union members to work simply hired them under 
union conditions; just as, today, you hire the mechanic who fixes your car, with- 
out a written agreement, at rates established by him. It seemed entirely plain 
to us that if we were not required to agree to a proposal, as Taft-Hartley stated, 
that we might return to this traditional way of doing business. And our conven- 
tion, in August 1947, unanimously resolved to do so. 


PROPOSAL PREJUDGED 


The outery by Denham and lawyers for the employers that immediately went up 
would make one believe that te Republic was tottering. Every form of misrepre- 
sentation was employed to make it appear that a unanimous decision of our con- 
vention, after full debate, was my idea alone. The then General Counsel, Robert 
Denham, denounced it as a violation of law before any investigation had even 
been made. An action taken by us in good faith under language which appeared 
clearly adequate to support us, was prejudged as illegal, misrepresented, and 
widely denounced. Even newspapers like the Hammond (Ind.) Times, which 
for a half century had never had a union agreement, suddenly found life intoler- 
able without one. The proposal we made was entirely practical, as was demon- 
strated in those many plants around the country where employers accepted our 
views 

In mid-September of 1947, less than a month after we had taken this action, 
a complaint was issued against us at Baltimore, Md. It was alleged that we had 
refused to bargain collectively. It was claimed that we had discriminated against 
nonunion men—though I emphasize that from that day to this, in our entire 
Taft-Hartley experience, it has not been proved or found that we discriminated 
against any nonunion man. A variety of our laws—the rules by which our 
members govern themselves—was claimed to be in violation of Taft-Hartley. 
The issuance of this complaint caused us to take another look. Despite our firm 
conviction that our actions were lawful under Taft-Hartley—I again note that 
the act specifically gave us the right not to “agree to a proposal”—the executive 
council, which had been given authority adequate for that purpose by the 1947 
convention, determined to propose an agreement. 

I say with no apology whatsoever, but with a considerable pride, that that 
agreement was carefully drawn to protect us to the maximum possible extent 
under the Taft-Hartley Act. We could not accept as adequate the erroneously 
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named “union shop” under Taft-Hartley, for that left the matter of hire exclu- 
sively in the employer’s hands; consequently he could discriminate against union 
members in hiring, he could, in the exercise of that power, determine whom we 
were to admit to our union, and he could completely disregard the seniority 
and other rights of our members. So we subsequently proposed that there be a 
joint employer-union committee on competency for hire, and that seniority rights 
be observed. 

The agreement further sought to protect us on struck and substandard work. 
We were to learn to our sorrow what we had already read in Taft-Hartley: that 
that law required our members to work as strikebreakers on their fellows. It 
has become highly fashionable to say that the Taft-Hartley Act is not a “slave 
labor law.” I will ask the members of the committee to coin an appropriate 
work to describe the condition of a loyal union member, chained to a job where 
he must perform the work normally turned out by his fellow union members 
who are striking to improve their, and therefore his, conditions of work or be 
discharged for not doing so. And I earnestly beseech the members of the com- 
mittee to explain to me how, under these conditions, any union can conceivably 
win a strike except by tying up an entire industry which of course, we are not 
able to do and would not want to do. 

There is no good reason to put a halo around the head of the antisocial, chis- 
eling, strikebreaking, nonunion person. Neither is there any sense in using 
kind words to describe compulsory servitude by injunction or threats of injunc- 
tion and damage suits. They are no less compulsion than incarceration and 
forced labor but the compulsion is against decent, hard-working, fair-minded 
citizens and therefore more regrettable 


COMPULSION AGAINST DECENT CITIZENS 


We had a similar problem in connection with substandard work. Once we 
have achieved union conditions in a shop, we have a real and earnest obligation 
to do what we can to minimize, for the fair employers in the industry, the effects 
of unfair low-wage competition. It must be obvious that we shall not perform 
our task of raising wage, and hence living, standards if the fair employer is 
penalized by being driven out of business. The only way we can avoid this is to 
refuse to cooperate with the unfair employer; and this is achieved, in limited 
measure, by our refusal to handle work coming from, or destined for, such an 
employer. It sounds glib and smooth to describe these characters as “innocent” 
or “neutral” employers, who are “caught in the middle” of a dispute. Actually 
they are industrial scavengers, profiting at the expense of fair employers and 
fair conditions, undermining standards and seeking to recall the progress slowly 
and painfully made by fair employers cooperating with our organization. Taft 
Hartley gives these vultures its blessings, cherishes and protects them, and 
denies us even the limited powers we have had to compel a reasonable measure 
of decency. 

But, we conceived, if we were forbidden to strike or refuse our services, we 
could still bargain collectively about these matters; there was nothing in the 
law that compelled an employer to accept struck or substandard work. So we 
proposed that they not require our members to handle such work, It must be 
understood that such substandard product is, in the printing and publishing 
industry incorporated into a finished product which will then as a whole be 
substandard. 

CONTROVERSY OVER “JURISDICTION” 


Another acute problem which faced us was that of our jurisdiction. I em 
phasize that our industry has been singularly free of jurisdictional strikes in 
any accepted meaning of the term; lines of demarcation between crafts in the 
industry are well defined and generally accepted. But the problem of jurisdiction 
is another matter ; for example, when the linotype replaced hand composition, our 
members would have been unemployed and our union would have disappeared 
if we had not asserted and won, the “jurisdiction” over this process, meaning 
thereby a recognition of the right of our members to be trained on it and to 
perform that operation under union conditions. The same has been true of 
every machine introduced in our part of the industry. 

Taft-Hartley did not merely remove from us the power to engage in a juris- 
dictional strike with another union; it contains language to bar a strike over 
the assignment of work “to any trade, craft, or class.” Technological change in 
the printing industry since World War II has been violent, and at an accelerat 
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ing pace. We have frequently accommodated ourselves to such change, and do 
not fear it under pre-Taft-Hartley conditions. What we justifiably fear is the 
use of such new processes as a disguised form of wage-cutting. For example, 
by assigning portions of composing room work to employees working at well 
below union scales, even antiquated, or cumbersome, or retrogressive processes 
may be made financially advantageous to employers. If the process is a genuine 
improvement in the art of printing, it should make its way on its merits; 
not through wage-cutting or the dismemberment of a craft union. And it is 
cruel and unusual punishment to deprive us of the right to strike against such 
wage-cutting or destruction of our craft union. 

Any employer and any group of nonunion employees always have had the 
right, and still do, to operate without union agreements or union regulations. 
We have always recognized their legal right to do so but in good faith have 
tried to show them a better way—the union way. Notable among the nonunion 
plants of the country are the Philadelphia Bulletin, the Curtis Publishing Co., 
the Los Angeles Times, and the R. R. Donnelly Co. There are many more all 
over the country. 

The importance of this problem made it essential for us in 1947, and at all 
times since, to seek such small measure of protection through agreements as Taft- 
Hartley permitted us. That we have done. 

The extreme positions taken by industry, by the American Newspaper Pub- 
lishers’ Association, the Printing Industry of America, the General Counsel of 
the Labor Board and his employees ,and others who were ready and willing to 
attack anything and everything we did as unlawful under Taft-Hartley, made 
the future cloudy and uncertain in the fall of 1947. The hazards and hurdles 
involved in a contract relationship seemed overwhelming. In addition to the 
matters I have discussed, we therefore proposed to employers a clause the legality 
of which had never before been doubted; namely, that agreements be cancellable 
by either party upon 60 days’ notice. Such a clause would at least permit us 
to await developments. But a new hue and cry arose; the industry screamed 
that this gave them no “stability” at a time when we had only the stability, 
thanks to Taft-Hartley, of a cork in a tempest. Our agreements made certain 
other proposals, dealing with a limitation of liability, the training of appren- 
tices, for which we have always taken full responsibility (both in the shop and 
a technical course of training), the hiring of union foremen and their duties, 
and the observance of union laws which were not contrary to Federal or 
State law 


LEGAL BEAGLES PUSH CASE 


Then the legal beagles really got to work. The complaint in the Baltimore 
case was quickly amended to challenge the legality of everything we had pro- 
posed. With no investigation, no effort to ascertain our views or the basis for 
these proposals, heedless of the effect of such action on collective bargaining 
negotiations throughout the entire country, NLRB attorneys pushed through 
their case. I will not say that we welcomed this action—litigation is always 
unpleasant and expensive—but we were sufficiently sure of our legal position to 
be willing to have it tested, through appropriate procedures. But thereafter, 
collective bargaining became a nightmare. Encouraged by the attacks of the 
General Counsel on our proposals, employers throughout the country, led by 
the lawyers, resorted to every conceivable legalism to frustrate our efforts to 
receive the lawful protections I have described. Requests for strike sanctions 
or lockout benefits poured in on us from local unions, which, one after another, 
voted, by the required three-fourths majority, to strike. The Chicago newspaper 
strike began. The newspapers sent their advertisements for setting to the 
Chicago job shops; while the local union was under contract and under advice 
of counsel our members set such ads but after the expiration of the contract our 
members as individuals refused to set them, and immediately found themselves 
locked out. Philadelphia commercial plants refused the minimum guaranties our 
members considered essential, and were forced to strike. Similarly the Miami, 
Fla., newspaper and many smaller city plants become involved in strikes or 
lockouts. 


CONTINUE DELIBERATE PERSECUTION 


As if we were not sufficiently plagued, General Counsel Denham continued a 
course of deliberate and designed persecution. At the behest of the ANPA he 
issued, in November of 1948, a complaint containing in almost identical language 
the charges previously made at Baltimore which had been heard and were then 
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pending decision. A short time thereafter a new complaint was served, with 
substantially identical issues, involving Chicago. As if this were not enough, 
he issued another complaint at the behest of PIA, covering seven local unions of 
the ITU, again with identical allegations and issues. We insisted on one simple 
right: That we were entitled to a decision as to the legality of our position 
through appropriate procedures, which normally would mean a single proceeding. 
This position infuriated the industry lawyers and Denham. So an injunction 
was applied for, and obtained, in March 1948, under section 10 (j) of the Taft- 
Hartley Act. 

Like most injunctions, its terms were broad and vague; it restrained us from 
violating the law without defining the particulars in which we had dane or might 
so do. It was based, not on findings, but on a “probability” that we were wrong; 
indeed, the General Counsel of the Board had taken the position before the court 
that “evidence going to defense against the unfair labor practices charged is 
immaterial and irrelevant in this section 10 (j) proceeding * * * matters of 
defense and mere denials are not admissible in this proceeding. * * * The in- 
junction prejudged all issues. Its vagueness required us to bargain collectively, 
not with employers, but with the General Counsel of the Board, to determine 
which of our contract clauses might lawfully be demanded during the pendency 
of the injunction. 

In the meantime, trial examiners of the NLRB were issuing their intermediate 
reports; we received four of them, dealing, as I say, with substantially identical 
issues and evidence, as part of a deliberate program to harass us with litigation. 
Twenty-one principal issues were involved in those disputes, and the trial exam- 
iners disagreed as to 18 of them. As for the contract clauses which we had pro- 
posed, every one of them was found to be lawful by one or more examiners, 
except the 60-day cancellation clause. Despite these results, which should have 
been sufficient to establish in everyone’s mind that our legal positions had been 
taken in good faith and that there were serious questions calling for decision, 
the injunction continued. 

Indeed, still another action was brought; this time for contempt of the injunc 
tion, in an effort to cut off strike benefits at Chicago and force the return to work 
of the strikers under terms dictated by the employers. Some portions of the 
contempt citation were dismissed, and the court refused to intervene in the 
Chicago strike, but we were found to be in civil contempt. The basis for the 
finding was principally that in contract clauses which we had proposed, no 
provision had been made for a neutral tie-breaker to sit on joint employer-union 
committees dealing with the competency of applicants for hire and the training of 
apprentices. 

I ask the members of the committee in all seriousness whether any one thought, 
when the Taft-Hartley Act was passed, that it was unlawful for a union to pro- 
pose a joint employer-union committee to deal with apprenticeships without 
providing a neutral tie-breaker, or whether anyone thinks that this should be 
forbidden by law now. The illustration may appear transient, but it is genuinely 
important as indicating the extent to which the most innocuous proposal—which 
employers are of course free to reject—can be infected with the taint of illegality 
under Taft-Hartley. Needless to say, we did not like to be found in contempt 
of court ; but my conscience, and that of my colleagues, is entirely clear in feeling 
that we committed no wrongful or antisocial act in making these entirely defen- 
sible proposals to employers. The wrong was committed by the act that makes 
it possible to interpret such conduct as unlawful and by the interpretations 
made, 

“THOUGHT POLICE” DOCTRINE 


And finally, over 2 years after this litigation had been started, the NLRB made 
its decision. Reduced to its essentials, they found that we were wrong in only 
3 respects ; first, that we had for a period of about 1 month in 1947 suggested that 
relations with employers be governed without a written agreement, secondly, 
that we had, with what they found to be bad motives proposed a concededly law- 
ful clause allowing contracts to be canceled on 60 days’ notice, and third that 
we had coerced and restrained employers in proposing an admittedly lawful 
clause requiring foremen to be union members. All other conduct the NLRB 
either refused to pass upon, or found specifically lawful. 

This application of Taft-Hartley introduced the dangerous “thought police” 
procedure into American law because, without any evidence whatever that any 
discrimination had occurred, or was even requested, it is now the law that a 
60-day cancellation clause may not be insisted on in the printing and publishing 
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industry by a local of the ITU because it is presumed the union might cancel 
such contract if at sometime, somewhere, an employer might hire a nonunion 
man or might not hire a union man. Since 1947 we have never proposed a 
closed-shop contract. We have never even been accused of discrimination undet 
the law. 

FORCING NATIONWIDE BARGAINING 


Despite the strong dissent of two members, the Board also found that we 


were “cobargaining agents,” whatever that may mean, with each of our local 
unions. This is a decision worthy of your study and correction. Ever since 
the Coronado Coal case, the courts have recognized the clear distinction between 
local and international unions; it is important that it be maintained. It is 
our conviction that collective bargaining is most successfully carried on where 
a large degree of local autonomy is vested in local unions, subject only to the 
general rules adopted by the entire membership. The decision of the NLRB 
makes it possible for us, if we were dictatorially inclined, to insist that all 
bargaining be conducted with the consent of the parent organization, in clear 
derogation of the rights of local unions as specified in our book of laws. It is 
ironic that, at a time when there is such clamor about breaking up “industrywide 
bargaining,” the NLRB should move in exactly the opposite direction by impos- 
ing industrywide bargaining by fiat. These are internal union matters. Union 
members should be allowed responsibility to determine what arrangements best 
meet their situation; there is no need for, and great danger in, the NLRB seeking 
to exercise supervision over such matters. The long-range public interest is 
best served by leaving these matters to the unions; solutions imposed by Govern- 
ment cannot be adequate initially, and they are too rigid in their operation to 
admit the freedom necessary to changing circumstances and conditions. 

The laws of the International Typographical Union require only that in their 
bargaining, local unions maintain a minimum standard of union conditions de- 
scribed in the laws of the ITU adopted by conventions or by referendum vote of all 
the members. 

We suffered the persecution of 9 complaints, 5 hearings, 4 examiners’ reports, 
an injunction, and a contempt action. For over a year and a half we had been 
compelled to live under a sweeping injunction. A studied effort had been made 
to compel us, by sheer weight of litigation and expense, to yield important legal 
positions, taken in good faith, without an opportunity for hearing and decision. 
That in the end we so largely prevailed was entirely due to the solidity, ex- 
perience, and stout hearts of our members, with adequate finances and competant 
legal advice 

But the end was not yet. In view of the Board’s decision, we promptly oflered 
to comply fully with it, and did. Exhaustive investigation by NLRB agents 
failed to disclose any violations of the order. In these circumstances, it has been 
the invariable practice of the NLRB not to carry the case into the courts. With 
us, AS ON SO many prior occasions, it was different. We were dragged into court, 
with all that such action entails in expense and difficulty. The courts enforced 
the order of the Board substantially as handed down. To a very limited extent, 
as heretofore explained, the court has ruled we made a bona fide mistake in 
our interpretation of the law. It was also clear that on most issues we had 
taken a correct view: but that degree of vindication cannot restore the hours 
and dollars that this litigation has cost us, the suffering in strikes and lockouts 
precipitated by this ill-advised law, or the $25 million of our members’ dues which 
were necessary to finance the legal and economic struggle. 


INDUSTRY, UNION DISRUPTED 


Neither the union nor the industry as a whole has benefitted by this gratuitous 
and unnecessary disruption of settled relationships. I have pointed out that it 
has not been found, despite all the furor, that any nonunion man was discrimin- 
ated against by any action of our organization or its locals. The employers 
in the industry have had an unsettled, and in many, many cases, an expensive 
time of it. We have taken all the punishment that legal ingenuity could devise 
to visit upon us. All this begain in 1947; it continues and labor-management re- 
lations are deteriorating instead of improving. 

Of course all this could have been avoided only if we had been willing to 
accept the preposterous positions ‘urged by employer associations and Mr. Den- 
ham. We also would have had no union and no manhood. Asa matter of present 
hindsight, our views as to the meaning of Taft-Hartley have been proved very 
largely correct on these crucial issues which faced us in 1947, but had we re- 
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linquished them without a struggle, we should never have had the opportunity to 
know whether we were right or wrong and would have walked down the road to 
destruction as an effective craft union. 

We have consistently recognized that an increasing standard of living depends 
on the fullest possible utilization of all new machinery and methods in our whole 
economy jut as there have been those who would turn the clock back on indus- 
try, there are those who would now turn it back on labor. The moral I should 
like to leave with the committee is that this is a stupid and childish effort, exactly 
similar to the effort to outlaw industrial progress. The labor movement, like 
industry, performs an essential function in a free-enterprise society. Like indus- 
try, the necessities of its situation compel labor to certain courses of action, for 
its own protection and in the interest of its members. Trade unionists are as 
hardheaded as industrialists; we do not act for whimsical or transient reasons, 
and as a class we are as honest, conscientious, and socially minded as any other 
group in the population. 

Nor does labor expect a special license to act without the law; it has never had 
it, nor is it likely to attain it. All labor history demonstrates that the law has 
fallen heavily on trade unions and their members; injunctions, damage suits, 
jail terms, contempt sentences and the like—often unjustified—are part of our 
evolution. Weask that responsible legislators make a studied effort to determine 
the overriding necessities which compel us to take the positions we do if we are 
to accomplish our purposes at all. When those necessities are even partially 
grasped, we shall not have further Taft-Hartley Acts to regulate industry and 
labor rather than help them accomplish laudable purposes. 


WE STRESS BASIC POINTS 


The purposes of the labor movement are simple, and laudable. We seek to 
improve the living standards of our members, and therefore of all workers. 
We have done a good job, by and large, and we can take a considerable measure 
of credit that the living standards of the country are what they are. Our 
persistent efforts have encouraged the introduction of labor-saving machinery, 
and thereby made possible a reduction in the hours of toil. Quite importantly, 
by settling these matters directly with our employers, we have kept the Gov- 
ernment out of a wide variety of social and economic questions. We have been 
the solidest bulwark against any form of totalitarian society, for we have a vivid 
awareness of the meaning and the consequences of freedom. 

Out of this more than abundant experience, I should stress the following 
points: 

1. Let us leave the issue of control over hire to collective bargaining. Labor 
history over some decades, demonstrates that employer control over hire can 
be a very bad thing indeed; it encourages kickbacks, racketeering, bribery, 
nepotism, and a host of other evils. The best we can do is to encourage joint 
control over hire by employers and unions, which is all that collective bargaining 
is. The same principle should be extended to all questions relating to discharge 
and discipline. You will not, for each industry in the country, arrive at a 
solution better than the parties themselves can devise. The closed shop is the 
fairest and most efficient plan yet devised. 

2. Recognize the principle that in an industrial dispute any party may seek, 
by peaceful means, such allies as it desires. Under present law, employers 
are under no restrictions, but we have no freedom, not even the freedom to 
seek as allies our own members who are willing and anxious to assist. We 
are not out to injure “neutral” or “innocent” employers; but by the same token 
we are not fooled by labels when we deal with those who turn out struck work 
or seek to undercut our standards or help those who do. 

3. Deal to a limited extent, if you will (though I think it unwise) with juris- 
dictional disputes between unions but do not use it as a specious pretext for 
assisting a conniving employer and a nonunion group to eliminate the jobs, 
the working standards, and the means of livelihood of our members. BEven in 
that field the fact that Government will make a decision can, and probably will, 
prevent settlements between interested parties in most cases. 

4. Make it plain that collective bargaining is our goal, and that the Labor 
soard has carried to absurd lengths the degree to which it passes on the legality 
of contract clauses, supervises the subject matters concerning which employers 
or unions must deal, the manner in which collective bargaining is to be conducted, 
and the reasonableness or unreasonableness of positions taken. We want free 
collective bargaining; not governmental dictation or supervision. 
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5. Abhor the injunction. It remains, as it always has been, the most frustrat- 
ing, and ultimately the most futile, instrument for industrial peace that has been 
devised. 

6. Leave all other matters to collective bargaining between the parties, whether 
it concerns the checkoff, health and welfare funds, discharges, apprenticeships, 
or whatever. The parties who have spent their lives in an industry can find solu- 
tions to their problems better than any you can devise; and if they arrive at bad 
answers, it is easier for the parties to find better ones than to change a statute. 


CONCEALS THORNY PROBLEMS 


The Congress should be aware of the dangers inherent in proposals to extend 
the law to forbid unions to demand pay for services which are “unnecessary 
or unrequired,” or, as the Lea Act puts it, “in excess of the number of employees 
reasonably required.’ These harmless sounding phrases conceal thorny prob 
lems, 

The reasons which have led trade unions to demand pay for time not ac 
tually worked or for employment which the employer claims not to need, are 
infinitely varied. As the Supreme Court found in the case of ANPA v. NLRB, 
decided March 9, 1953, one sound reason for the practice of reproduction in the 
newspaper industry is that “The publishers who set up the original composi- 
tions find it advantageous because it burdens their competitors with costs of 
matmaking comparable to their own’; in short, that the economic interest of 
the employers coincides with that of union members. As the Supreme Court 
pointed out in NLRB vy. Gamble Enterprises, decided the same day, the musicians 
have “been confronted with the competition of military bands, foreign musicians 
on tour, local amateur organizations and, more recently technological develop- 
ments in reproduction and broadcasting. To help them conserve local sources 
of employment, they have developed local protective societies.” Here the union 
has been faced with a problem of aggravated unemployment among its members. 
Sometimes these demands arise from the need for doing a competent job; a car- 
penter or plumber will demand a helper to conserve his time and produce a better 
job. Sometimes they involve considerations of industrial safety: a road crew 
will demand, over the employer’s protests, that someone be stationed with a flag 
to warn traffic, or miners may demand inspection of the premises, or longshore- 
men will demand stationing of a lookout, and the like, for the simple reason 
that their lives are threatened if these steps are not taken. Sometimes it 
is a demand for some measure of leisure; the S8-hour day, the 5-day week, the 
paid holiday, the vacation with pay, and pension plans are all concerned with 
the understandable and laudable desire of working people to secure a better 
life. Yet each of these could be, and perhaps was, resisted by employers on 
the ground that they were being asked to pay for something they did not “need 
or require.” If the employers were right we would still have 72-hour weeks, 
7 days a week, 365 days a year, especially if the employer’s sole desires in these 
matters had been written into law. 


END OF COLLECTIVE BARGAINING 


The question to be asked and answered is: “Needed or required by whom?’ 
If the answer is: “The employer,” then in a true sense we will no longer have 
collective bargaining. If he says no, that automatically makes the union’s de- 
mand unlawful and throws the Government on the employer's side. I insist 
that any union demand can be made unlawful under such proposals; the em- 
ployer can always say, “I do not need 5 men for 40 hours but do need 4 men for 
50 hours” or “I do not need 4 men at $10 a day but do need 8 men at $5.” 

It would be equally illogical to say that the union should decide how many 
men were needed or required, and that the employer should be required by law 
to hire them. 

Obviously, there is only one answer; the matter must be left to collective 
bargaining. Unions have to fight hard for what they get, and the chances of 
their making a bad choice are slight, since, if it is a genuinely bad choice, the 
employers can be expected to resist to the limit. Nor should decision be made 
by a bureaucracy. Railroad unions have long insisted that the safety of their 
members and railroad passengers requires an extra man on diesel locomotives ; 
they have supported their position with voluminous and persuasive documenta- 
tion and argument. I am not competent to judge the merits of the dispute, 
and neither is a Government official. Only the parties to the argument, with 
long years of skill in the industry, are able to judge these matters. 
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For example, the practice of reproduction in our trade developed out of the 
needs of employers and our members; there were and are good reasons for it, 
which we showed the NLRB and the courts; and the problem is not answered 
by a mere use of the word “wasteful.” Is it “wasteful” for us to have Sunday 
holidays; is it “wasteful” for us not to work 12 or more hours a day if an 
employer asks us to; is it “wasteful” for us to have paid vacations? It could 
be if you consult only the views of the employers and of some sectors of public 
opinion. It is of the essence of trade unionism itself that we be permitted to 
better our standards of living by fighting for that which we judge improves 
them. And, by the same token, the employer should have the right, which no 
one challenges and which is most freely exercised, to resist any demands which 
he conceives are unwarranted, or unduly burdensome, or which he is merely 
unwilling, in the exercise of his free rights to grant. 


“OREEPING SLAVERY” 


More and more we are faced with a kind of “creeping slavery” which as- 
sumes that employers have a right to the services of union members, on the 
employer's terms. We have long felt and maintained that he is entitled to the 
services of our members only on the best terms he can get out of us. One of the 
important terms to us is that our members be employed to do all, or none, of 
an employer’s work covered by our craft. Taft-Hartley has already infringed 
substantially on this principle, particularly in banning the closed shop. Now 
it is sought further to extend the notion that employers have a vested right to 
the work of our members for those highly skilled operations where their serv- 
ices are indispensable, and for nothing else. But I point out that the con 
cept of a vested right in the labor of another is slavery, is a return to feudal- 
ism, is a direct antithesis of a democratic society, is totalitarian and com- 
munistic in its implications. Our right to insist that an employer shall employ 
our members for all, or none, of his work leaves freedom of choice to him; 
many employers have always chosen the latter and gotten along without our 
members. But it is the essential principle that prevents employers from ex- 
ploiting our members according to their sole desires. Collective bargaining makes 
it a joint decision. 

The absurdity of seeking to outlaw such practices is nicely illustrated by 
the reproduction issue. Newspapers charge advertisers exactly the same rates 
whether the advertiser supplies a mat, or whether the publisher is put to the 
cost of setting the ad in type. If the reproduction practice were outlawed, 
would you provide by law that this saving be passed on to the advertiser, in 
the form of a lower rate where mats are supplied? Or are you going to give 
it all to the newspaper publisher? Will you say to our local unions that they 
are forbidden to make up the loss to them? There is no answer except the 
give and take of collective bargaining. It is there that the matter should be 
left. 

EMPLOYERS FEATHERBEDDING 


There are current exaggerations of this problem under which the employer 
profits greatly at the expense of work opportunities for printers. The millions 
of pages of general or national advertising such as automobile ads are not 
subject to reproduction under union contracts. The publisher receives full price 
for the ads but does not set them. Would you adopt a law forcing the publisher 
to pass the saving along to the advertiser? 

There are millions of pages of magazine supplements such as This Week and 

’arade, comic supplements and book-review supplements which carry the imprint 
of each newspaper including them with a Sunday newspaper. These are in the 
form of a giveaway which many other newspapers cannot afford. The unions 
make no claim or request to reproduce such supplements although if each pub- 
lisher would do so his poorer rival publisher would get a fairer competitive break. 
The larger newspapers are making it increasingly difficult for a smaller competitor 
to live. Is that a subject for legislation? 

The overriding problem concerns the extent to which government is to regu- 
late these matters. Organized labor, frustrated and angered by the unfair, 
illegal resistance by large corporations to collective bargaining during the depres- 
sion of the 1930's, sought Government aid; the help of the Wagner Act turned to 
the hindrance of Taft-Hartley. In industry and its advocates in the Congress 
now hang on to such support through legislation, another swing of the pendulum 
may result in popular clamor for yet more stringent controls on business; the 
only beneficiary of each swing will be the lawyers and the bureaucracy. It appears 
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to me that it is the duty of responsible businessmen, legislators, and trade-union 
leaders and members to reduce rather than to expand, governmental power to the 
end that those voluntary methods, which grant responsibilty to citizens and of 
which we so proudly boast, shall be preserved intact. And it is in that spirit 
that I hope you will resolve the difficult problems which are your responsibility. 

The determination to preserve the so-called principles of the Taft-Hartley law 
was announced by Senator Taft on June 8, 1949, on the Senate floor as follows: 

“We have no objection to the technical repeal of the Taft-Hartley law. We 
recognize that whatever is passed at this time will be a new labor-management 
relations act. But we insist that it should retain the main basic principies of 
the Labor-Management Relations Act of 1947. We retain in all our substitutes 
the essential principles of the Taft-Hartley Act.” 

We say in all seriousness that the so-called principles of the Taft-Hartley law 
must be repudiated if the principles of a free economy are to be maintained. 
Unions, to be effective, must approach an equality of bargaining power with 
management. Any help to management to minimize the right or ability to strike 
or to defeat it is completely un-American and an aid and comfort to foreign 
ideologies. The vast power and corporate privileges granted by law to manage- 
ment has always tilted the scales heavily in its favor. The Taft-Hartley further 
accentuates that inequality. 

The key to industrial peace is the complete and honest recognition by manage- 
ment that collective bargaining is the American way by law and by necessity 
and that honest, good faith bargaining is the only solution. Since unions are 
organized for that purpose it would be obvious that failure to bargain is the 
fault of management even if the record was not replete with proof. 

The printing and publishing industry, as a whole, has attained that sound and 
basic understanding. Further, it has been the practice for the International 
Typographical Union to see to it that local unions compiled with contract 
obligations and those basic working conditions and shop relations set out in 
the laws of the International Typographical Union, which laws are made by 
the members themselves. 

There was excellent teamwork until the lawyers led the employers down the 
divergent path of Taft-Hartleyism. That, plus what seemed to be an oppor- 
tunity to destroy our craft by new or substitute methods of production must have 
appealed to enough employers to allow their associations’ officers and lawyers to 
try to destroy the International Typographical Union. It was and is the under- 
standing that what is established in ITU contracts becomes the practice with 
the other trades so far as wages and hours are concerned. 

The national associations, the American Newspaper Publishers Association 
and the Printing Industry of America do not bargain with any printing-trades 
union. They have no authority to do so. No employer will be bound by any 
action or advice offered by national bodies but it is precisely the American 
Newspaper Publishers Association that has supplied the lawyers, leadership, 
and strikebreakers tO carry on the war against the ITU. We believe it also 
provides financial assistance to warring publishers but we have no way of prov- 
ing it. 

The Taft-Hartley law permitted the American Newspaper Publishers Associ- 
ation to act as a “person” claiming to represent all of its members (even the 
nonunion newspapers) in carrying on litigation against us. Thus the individual 
publisher could take a faraway look at what was going on and be prepared to 
reject or accept the results. That is another unfair feature of the law—catering 
to irresponsibility on the one hand and compulsion against unions on the other. 

Another unfair feature of the law as administered and enforced by court order 
was to try to capture the reliability and stability of the ITU as a national body 
and thereby use it to enforce the law on local unions instead of the law enforce- 
ment being done as to the local unions which are the contracting parties under 
our laws as follows: 


r 


“Article 11J]—Contracts 


“Section 1. Contracts between local unions and employers are collective agree- 
ments in which the local union as such is a contracting party with an employer 
or association of employers. It is the obligation of the local union to observe 
and enforce terms of the contract. The local union as a contracting party has 
the authority to determine differences between its members concerning their 
rights under the contract, subject to appeal as prescribed by the laws of the 
union. Where the local union has by contract prescribed a method of deter- 
mining differences between the employer and the local union as to interpretation 
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and enforcement, such method shall be followed: Provided, The laws of the local 
union not affecting wages, hours, or working conditions and the laws of the 
International Typographical Union shall not be submitted to abritration. 

“Where the contract between the local union and employer does not provide 
a method for the adjudication of differences as to interpretation and enforce- 
ment the employer may require the International Typographical Union to inter- 
pret the obligations of the local union, provided said contract has been approved 
by the president of the International Typographical Union as conforming to the 
laws of the International Typographical Union.” 

Therefore it was necessary that all contracts carry a section providing that 
the ITU is not a party to the contract and that approval thereof by the ITU 
as to its being in conformity with ITU laws and civil laws does not make the 
ITU a party. 

Before concluding I feel it necessary to say that certain references to the Inter- 
national Typographical Union in the record of the testimony by George Meany, 
president of the A. F. of L., and questions by Representative Gwinn are un- 
founded in fact. What I have presented here is authentic and accurate and 
partially covers the errors referred to, but in addition I desire to emphasize 
as follows: 

The International Typographical Union did not defy the law. It resisted the 
Denham interpretations of the law and proved the union interpretations very 
largely correct. 

The courts have granted the NLRB petition for enforcement of its decision. 

The appeal of the American Newspaper Publishers Association v. NLRB before 
the Supreme Court of the United States was dismissed. 

The ITU records and laws prove it is more completely democratic and more 
controlled by the members than any civil government unit in the United States. 


ITU IN FULL COMPLIANCE 


The ITU did not lose a case in the Supreme Court of the United States. It 
was in full compliance with the NLRB decisions. The American Newspaper 
Publishers Association petitioned for enforcement of the Board decision in order 
to get the Board reversed on some points. Then the Board sought enforcement 
to defend its decision. Also, the ITU tried to reverse the Board’s decision on a 
few points. The Board won. ‘The American Newspaper Publishers Association 
appealed to the Supreme Court which dismissed the appeal. 

The ITU did not try to establish contract conditions in violation of the law of 
1947. It has no closed-shop contracts or understandings. The ITU did not 
“take the law into its own hands,” as stated by Representative Gwinn and re- 
ferred to by President Meany. It has not “absolutely ignored the Taft-Hartley 
Act” and has not “gone on insisting on the closed shop” as stated by Mr. Gwinn 
on page 1155 of the record. 

However, I do not blame President Meany too much for not having been cor- 
rectly informed on all of 5 years’ litigation, especially in view of constant 
misrepresentation in the daily press. 

The ITU does not have a monopoly of composing room workers in the United 
States or Canada or anything like a monopoly. We have unions in only 795 
cities and towns of the United States and Canada so you can see the charge 
by Representative Gwinn is not only untrue but ridiculous 

The quotations by Representative Gwinn of statements made in the Typo- 
graphical Journal in March 1947 before the Taft-Hartley law was adopted 
serve no good or fair purpose. The law of the union quoted on page 1151 is not 
applicable since Taft-Hartley and so declared in every contract in effect since 
that time. 

ISSUES BOLD PROPAGANDA 


Mr. Gwinn does not identify the source of other quoted misrepresentations but 
they are deplorable. Some are verbatim from a propaganda letter from Cranston 
Williams, general manager of the American Newspaper Publishers Association. 
His statements as to strikes and special assessments are not properly connected 
to facts or are garbled. Since 1944, there have been newspaper strikes in 87 
of our local unions of which only 41 have been satisfactorily settled. No news- 
paper wanting to do so has failed to publish within a day or two after a strike 
was voted by our members. Since 1944 there have been 28 local unions having 
strikes in the commercial field, some of which strikes are still being prosecuted. 
Sonie were in conjunction with the newspapers. 
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Referendum votes in the ITU on financial questions are shown as follows: 





Dec. 7, 1932: 1 percent defense assessment iwbucck. eaeieeted, 
Feb. 15, 1933: 1 percent defense assessment __- ; ‘ Adopted. 
Aug. 9, 1933: Increased pension assessment ._... Defeated. 
May 23, 1934: Increased pension assessment _ - ‘ Adopted. 
Apr. 6, 1938: A. F. of L. per capita tax .. Defeated. 
Nov. 1, 1939: Reduction pension assessment_ Fakes Defeated. 
Nov. 18, 1942: Increase in per capita tax- Defeated. 
Feb. 10, 1943: \%-percent special defense assessment ___ ‘ Defeated 
May 17, 1944: Pension and mortuary assessment Adopted. 
Oct. 25, 1944: Salary increase Defeated. 
May 16, 1945: \%-percent special assessment Defeated. 
May 16, 1945: Salary increase , Defeated. 
Oct. 17, 1945: Salary increase .. Defeated. 
Oct. 17, 1945: l-percent defense assessment Defeated. 
Apr. 3, 1946: Salary increase ___- . Adopted. 
Oct. 23, 1946: 1%4-percent defense assessment Adopted. 
Oct. 23, 1946: Per capita tax increase Adopted. 
May 21, 1947: Salary increase Adopted. 
Feb. 18, 1948: 4%-percent defense assessment Adopted. 
Oct. 27, 1948: Salary increase Defeated. 
May 18, 1949: Salary increase _ —- Defeated. 
Oct. 19, 1949: Salary increase Defeated. 
May 17, 1950: ary increase ; Defeated. 
Oct. 25, 1950: Salary increase . Adopted. 
Oct. 22, 1952: 24-percent defense assessment : ied Defeated, 
Jan, 28, 1953: Additional 1%-percent defense assessment - - Defeated. 


The so-called right to work offered by union busters is an insult to any fair- 
minded person. Can anyone, union or not, walk into a business organization, 
declare his right to work and declare himself on the payroll? Can anyone study 
as much as he thinks he needs and declare himself a practicing lawyer, doctor, 
or dentist? Can one even declare himself into a school or college? How about 
the right to be a policeman or Congressman? 

How about the right to own property? Does that compel the Government or 
anyone else to give property to anyone declaring that right? 

How about the right to eat, sleep, or pray or any other civil right? The 
mere possession of a right does not compel supplying the owner of the right 
with the physical means to exercise and enjoy the right. 


RIGHT TO WORK MYTHICAL 


One has a right to work if he will find a job he will accept under the con- 
ditions offered him. A group of persons can bargain collectively with manage- 
ment having control over many jobs. That principle is now too firmly estab- 
lished to question its legality. So, to defeat and frustrate that right, the myth- 
ical right to work is pushed in between a union and an employer so the employer 
can hire whom he will regardless of the interests of the union. The only brakes 
on the unlimited, unrestricted right of employers to hire is such sharing in that 
right as unions may contract with them to share. Suppose the union disinte- 
grates, What happens to the mythical right to work? If there are a hundred 
jobs and 200 persons available where is the mythical right to work? Is it any 
more wrong that the unemployed be nonunion men than if they were union 
men. Would it be necessary to lay off one half of the employed to guarantee 
against discrimination by having half of each kind on the payroll? If 100 
union men had the jobs first is it any different in principle than the first 100 
homesteaders who staked out the only available 100 homesteads? 

Does a foreigner have a right to come into this country just because he wants 
to come? Even if we let him come can he get all the benefits of citizenship 
without paying taxes and performing his civilian duties? Does he also ac- 
quire this mythical right to work? 

The growth of corporate industrialism compels collective bargaining by those 
who have the ability, training, or character to do so. There is no reason what- 
ever to presume a legal right to work unless the Government will at the same 
time provide a job for all who declare such a so-called right. 

As to the International Typographical Union, I may say there are equities 
built up over a hundred years by members of the union and which no one who 
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is not a member has any more inherent right to acquire than a foreigner has to 
demand and gain citizenship to this country. 

We have always, until the war condition and Taft-Hartley interfered, trained, 
and suppliec sufficient craftsmen to take care of the industry. Even under war 
conditions we have done a very creditable job. 

There is no valid reason to deny our unions the right to contract with any 
employer or group of employers to do the work he may have for us to do and 
for which we are trained. 

We do not concur in President Meany’s statement regarding the closed shop 
on pages 1062 and 1063 of the record. We believe no specific legal definition 
of the closed shop should be made. None was in existence prior to the Taft- 
Hartley law. No provision should be written into the law to the effect that 
“the closed shop should not be used to restrict anyone who is qualified from 
joining any union at any time regardless of whatever the reason may be.” 

The right of a union to determine the qualifications of its members should 
remain unimpaired. Mr. Meany’s statement above quoted is not clear. In fact, 
it is most confusing especially when he said he favored “such a proposition 
being written into the act.” 

The statement might be interpreted to mean that to be allowed to contract 
that only union persons would hold jobs the union would have to admit criminals, 
strikebreakers, Communists, or other undesirable people and that they could 
not be expelled during the life of the contract. 

We realize that an extemporaneous answer to such a vital and important 
question is difficult and that many times a witness cannot immediately find 
words to express his thoughts. We believe that is what happened in this case. 


RIGHT SHCULD BE RESTORED 


Without any restrictions on contracting for hiring only members of the ITU 
we have done well for a hundred years. We ask for a restoration of that right. 

Whatever variations of the union-security question that different unions and 
different employers see fit to make by contract should be left to them. Govern- 
ment interference in that matter should be eliminated entirely. 

Representative Gwinn stated on page 1159 of the Record, “Then the president 
went on to say that the union had spent more than $20 million since August 22, 
1947, to avoid compliance with the Taft-Hartley Act.” The president did not say 
that—Mr. Gwinn said it. It is not true. If we had not been in compliance we 
would have, by now, suffered penalties. We are proud of having the ability to 
defend ourselves against Taft-Hartley disruption and will continue to use every 
legal means to do so. We welcome the opportunity to spend as much time with 
the committee as it may desire to talk about the International Typographical 
Union. 

Because there were no hearings conducted on the Murray, Dingell, Rhodes bills 
during the 82d session of Congress we submitted a printed statement thereon 
which is herewith submitted in support of H. R. 2510, H. R. 2511, and 8S. 369 
which are identical with the bills submitted to the 82d session of Congress referred 
to above. We ask that this statement be included in the record. 

We are supplying to each member of the committee printed documents as 
exhibits Nos. 1 through 16: 

1. Sixty-four pages, compilation of official records of the ITU entitled ‘Taft- 
Hartley Persecution as Applied to the ITU.” 

2. Thirty-two pages, printed document entitled “The ITU's Modern Defense 
Activities” (July 1952). 

3. Annual report and financial statement of ITU Secretary-Treasurer Don 
Hurd for the fiscal year ending May 20, 1952 (July 1952). 

4. Printed copy of statement of Gerhard P. Van Arkel, appearing as a former 
General Counsel of the National Labor Relations Board before the Senate Com- 
mittee on Labor and Public Welfare on the proposed National Labor Relations 
Act of 1949 (February 1949). 

5. Forty-seven pages, printed document of verbal statement of Gerhard P. 
Van Arkel, appearing as a former General Counsel of the National Labor Rela- 
tions Board before the Senate Committee on Labor and Public Welfare on the 
proposed National Labor Relations Act of 1949 (February 1949). 

6. One hundred and eleven pages, printed document of statement and testimony 
of Woodruff Randolph, president, International Typographical Union, before the 
Senate Committee on Labor and Public Welfare on the proposed National Labor 
Relations Act of 1949 (February 1949). 
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7. Printed copy of pamphlet entitled “Come, Let Us Reason Together on Some 
Taft-Hartley Subjects” (March 11, 1949). 

8. Fifteen pages, pamphlet entitled “Defeat the Taft Amendments” (giving 
reasons for the defeat of amendments proposed by Senator Taft to the Thomas- 
Lesinski bill of 1949) (April 21, 1949). 

9. Ten pages, pamphlet entitled “A Case for Repeal of the Taft-Hartley Act.” 
A factual report showing the abuses under Taft-Hartley Act as it was applied to 
the International Typographical Union (February 3, 1949). 

10. Fifteen pages, pamphlet entitled “The Taft-Hartley Law Is a Slave Labor 
Law” (February 10, 1949). 

11. Sixteen pages, pamphlet entitled “Taft-Hartley and the ITU” (January 28, 
1949). 

12. Reprint of an article appearing in the spring, 1948, issue of the Antioch 
Review, entitled “Taft-Hartley and the Printers,’ by Freeman Champney. 

13. Printed copy of the record of a presentation by the executive council of the 
ITU to the Capehart Committee on Small Business (May 1947). 

14. Printed copy of a report compiled from official records of the part played 
by the ITU in the formation of the American Federation of Labor (January 1951). 

15. Printed copy of a pamphlet entitled “Facts” (May 1952). 

16. Minority views of the Joint Committee on Labor-Management Relations, 
Congress of the United States. 

In closing, I say that the Taft-Hartley law is a cancer that is operable and 
that the operation should be had at once. 


REPRODUCTION IN THE PRINTING AND PUBLISHING INDUSTRY 


Proposition I. Historically, reproduction has been an integral part of the rela- 
tionship between employers and local unions. 

For more than 80 years, the practice of prohibiting use of borrowed type with- 
out reproduction has been an accepted part of the labor-management relation- 
ship in the printing and publishing industry. All acceptable relationships be- 
tween employers and the union have grown out of long years of experience, and 
have been considered from all angles at the bargaining table. Common problems 
and controversial matters have been negotiated in an air of mutual concern seek- 
ing a fair solution; these often have involved trial-and-error projects, conces- 
sions made to equalize benefits gained, and adoption and adaption of new ideas 
to meet changing conditions as often as deemed necessary or advisable by agree- 
ment of both parties 

Since 1873, borrowed type has been one of the many matters of mutual concern 
of both management and labor in the printing industry. Both parties consistently 
sought diligently to find the right answer to the serious problem. First efforts 
proved helpful, but not completely satisfactory as a final solution. As the indus- 
try grew and expanded, the problem also grew. As new methods and machines 
came into general use, new ideas about borrowed type arose and were adopted 
within the industry to keep pace with a rapidly changing procedure and a rapidly 
growing production. Such changes were achieved by mutual agreement as a re- 
sult of collective bargaining, reflecting the minimum needs and maximum pro- 
tection required by both parties in the light of mutual benefits. 

At the time the borrowed type problem arose, most cities had two or more 
daily newspapers; the larger cities each had a dozen or more. They were sepa- 
rately owned, and competed openly for circulation and advertising patronage. 
There were no chains of newspapers. Most printing tradesmen—particularly 
those who set type—were paid on a piecework basis, i. e., according to the amount 
of type set rather than the amount of time worked. Work opportunities and 
earnings of compositors depended, from day to day, upon the amount of type- 
setting required to produce the newspapers; and the number of men to be hired 
as compositors depended, from day to day, upon the volume of work. The 
number of men in the regular force was based upon the minimum day-to-day 
needs of the employer. When better business patronage required additional 
pages, more men were hired from among available extra compositors. 

Beginning about 1871, one of the several daily newspapers at New Albany, 
Ind., started a practice of borrowing type previously set, paid for and used by 
one of the several Louisville Ky., daily newspapers. This would have permitted 
the New Albany publisher an unfair advantage over his competitors, by selling 
more pages without having to pay the cost of producing them. It also would 








TAFT-HARTLEY ACT REVISIONS 637 


have eliminated the jobs and the extra work of compositors required to produce 
the borrowed type. The New Albany union, however, decided that such matter 
should be paid for at the prevailing scale of wages. The New Albany publisher 
appealed to the convention of the International Typographical Union which, on 
June 7, 1872, ruled “that the transfer of matter from one firm to another is 
detrimental to both proprietor and printer, and should not be allowed.” 

At the 1873 convention, delegates adopted a resolution offered by Albany, N. Y., 
indicating that the practice had spread to other cities: “That it is the sense of 
the International Typographical Union to discountenance the practice prevailing 
in several cities of loaning and borrowing matter between morning and evening 
newspapers.” But this resolution met with strong opposition from both propri- 
etors and printers in some cases, and the 1874 convention for the first time 
adopted a general law covering the matter: “The resolution in reference to 
loaning and borrowing matter between morning and evening newspapers applies 
to all papers printed in separate and distinct establishments, no matter by whom 
owned.” 

Two years later, the 1876 convention amended this general law to read: “The 
practice of loaning and borrowing matter, between morning and evening papers, 
printed in separate and distinct establishments, no matter by whom owned, is 
repugnant to the principles of our organization; and subordinate unions are en- 
joined to put forth every effort, consistent with the best interests of such unions, 
in order that such practice may be abolished.” 

It should be noted that these things occurred long before the advent of formal, 
written, bilateral contracts between proprietors and local unions; but not before 
the beginning of collective bargaining which had evolved gradually in employ- 
ment relations since 1795. As early as 1853, 20 years before the “borrowed type” 
issue arose, the ITU had adopted a policy for bargaining collectively with pro- 
prietors; and in 1859 had adopted its present basic policy for free collective bar- 
gaining by recommending adoption of scales of prices, “after first having invited 
a conference with employers.” 

It should be noted, too, that from the beginning, collective bargaining with 
employers has been the responsibility of local unions; that agreements are nego- 
tiated to fit local conditions ; and that the ITU is not a party to the agreement. 

The general law as to loaning and borrowing type, adopted in 1876, continued 
unchanged for 25 years. But in 1885 a second section was added: “The further 
practice of having composition done on lengthy official reports and documents 
in job printing offices, and thereafter printing and publishing the same in morning 
or evening papers, is a wrong that demands our most earnest attention, and 
should be prevented.” This section, too, continued until 1901 when the entire law 
was rewritten. 

During the earlier years, reproduction was not practiced. The loaning and 
borrowing of type was prohibited by mutual agreement. The law and the agree- 
ments dealt only with type and typesetting. Before the turn of the century, 
new machines were invited, new methods were brought into use, and new 
problems confronted both proprietors and printers in their collective bargaining. 
Hand-set type was being replaced with composition from monotype and linotype 
machines. Stereotype and electrotype plates, photoengravings and papier mache 
matrices were widely used. Until 1903 and 1904, the stereotypers, electrotypers, 
and photoengravers were members of ITU, but many such craftsmen were 
nonunion and produced cheap type in plate and matrice form to compete with 
standard composition and production of ITU members. 

During this rapid expansion and changes within the printing and publishing 
industry, collective bargaining as to the exact terms and specific policies to be 
followed in each local jurisdiction became more important and minimum 
standards as expressed by ITU general laws were stated in greater detail. 
Written contracts became necessary and customary because of the varying local 
conditions in the hundreds of cities applying ITU laws as basic parts of the local 
agreements on working conditions. The 1901 convention adopted the following 
laws: 

“SecTION 142. It shall be the duty of the officers and organizers of the Inter- 
national Typographical Union to take immediate steps to prevent local unions 
using stereotype plate matter, electrotype plates, papier mache matrices, and 
photoengravings, unless said plate matter, electrotype plates, papier mache 
matrices and photoengravings are made by union men. 

“Section 143. The international relegates the use of plates and plate supple- 
ment matter to subordinate unions, with power to act. 
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“SecTIoN 144. The practice of interchanging, exchanging, borrowing, lending, 
or buying of matter previously used, either in the form of type, matrices, photo- 
engraved plates, between newspapers or job offices, not owned by the same 
individual firm or corporation and published in the same establishment, is 
unlawful and shall not be allowed: Provided, That the reproduction of such type, 
matrices, or plates shall be deemed a compliance with this law.” 

This is the first official recognition of the policy of reproduction, although 
prior to this time a number of local unions and employers had worked out the 
reproduction principle by mutual agreement as a compromise to the prohibition 
of lending and borrowing matter previously practiced. Thus reproduction grew 
out of sound reasoning by both parties to collective bargaining, after some 
25 years of experience and operation of outmoded practices. It was such a great 
improvement, such a great step forward that it was popularly accepted and 
widely practiced throughout the country—to the extent that it became a part of 
the fundamental philosophy of contractual relations, and for 50 years has 
remained an integral part of labor-management contracts for reasons thoroughly 
understood and accepted by both parties. 

Section 142, above, was related to but was not a part of the reproduction 
policy. It dealt with the ever-present problem harassing both fair employers 
and union members—the unfair competitive practice of some employers in “farm- 
ing out” typesetting to semiskilled and cheap labor, or of purchasing the products 
of such cheaper, less-skilled labor, to the distinct disadvantage of fair employers 
and union members. When the membership ordered its officers to prevent such 
unfair business and labor practices, the union had the full support of all fair 
proprietors and the law was never questioned at any time during the 6 years it 
remained in effect It was never reversed nor repealed. It simply was dropped 
when the matter was no longer considered an issue of widespread importance, 
and because the ITU had assisted its stereotyper, electrotyper, and photoengraver 
members in setting up their own separate international unions. 

Section 143 was merely a restatement of the original and present policy of the 
International Typographical Union. The ITU general laws state the minimum 
basis upon which collective bargaining may be had by employers who want to 
make agreements with our local unions. These minimum requirements are 
accepted as axiomatic, without challenge or question by either party, because 
they have come into being and remain an absolute necessity by the natural joint 
experience of both proprietors and employees. But, above and beyond these basic 
needs of both parties, collective bargaining determines the extent and the detail 
of employment relations as to wages, hours, and working conditions. In this 
section 148 it was not necessary, but was deemed advisable, to state that local 
unions had full power to act, to make whatever arrangements they could agree 
upon as to the use of plates and plate supplements. Obviously, whatever contract 
provisions were made by local unions also were agreed to in contracts by 
employers without the ITU becoming a party thereto. 

Section 144, above, restated the accepted prohibition of “interchanging, ex- 
changing, borrowing, lending, or buying matter previously used’; but it also 
stated for the first time the compromise worked out at the local union bargain- 
ing tables—that of permitting the use of such matter provided it is to be repro- 
duced, Fair-minded employers and employees today are thoroughly in favor 
of this provision and are glad that their fathers and grandfathers had fore- 
sight enough 50 years ago to work out this acceptable answer to an embarrassing 
and vital problem. 

Throughout the years, whenever it became necessary to solve new problems, 
the bargaining parties revised or amended the contract provisions covering repro- 
duction, and these changes also became part of the ITU general laws. Thus, in 
1907 was added the provision: “Provided, That where an interchange of matter 
from an English publication to a foreign-language publication, or vice versa, is 
desired, under the provisions of this section, such exchange shall be regulated 
by an agreement between the employer and the local unions interested.” 

In 1914 the general laws were amended to provide: “The time limit within 
which borrowed or purchased matter, or matrices, are to be reset shall also be 
regulated by agreement between employers and local unions.” This continues 
to be a part of the reproduction policy, and local union contracts with employers 
specify the time limit within which matter is to be reproduced according to local 
needs and conditions. 

The amentiments of 1914 also provided that borrowed matter must be reset, “or 
an equivalent of time off for such resetting be allowed to members of the chapel, 
this to be regulated by agreement between employers and local unions.” But 
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this policy of giving “equivalent time off’ was quickly seen to be a mistake by 
both parties, and very few employers or local unions ever used it. The next 
year, in 1915, it was repealed and the law amended to state that matter to be 
reproduced should be “reset as nearly like the original as possible, made up, 
read and corrected, and a proof submitted to the chairman of the office.” This 
provision is found in the present law. 

In 1937 the following section was added to the reproduction law: “Subordi- 
nate unions may include in contracts provisions requiring reproduction, or ex- 
empting from reproduction, national (general) advertisements, plates, and plate 
supplement matter, printed supplements, type, plates, and matrices other than 
local advertisements.” While this has been the rule for more than 15 years, no 
contracts have been made requiring such reproduction. 

To meet the problem of shops specializing in typesetting for other shops which 
produce printing, the ITU also has amended its reproduction law to provide: 
“This section shall not apply to original commercial composition purchased from 
union commercial trade composition plants or other union composing rooms when 
such composition is an integral part of production of a particular commercial 
job a 

Because of technicalities involved by the term “previously used” when several 
newspapers published simultaneously used the same mat, the words “previously 
ised” were deleted from the law. 

Other basic points pertaining to reproduction which are not stated in the ITU 
general laws, but which are provisions in collective-bargaining agreements, are 
that reproduction is to be performed at straight-time wages and does not require 
overtime or premium pay. Neither ITU law, policy, nor practice will permit 
members to accept extra pay or time off in lieu of reproduction. The work must 

e performed; there is no featherbedding or similar practice within shops em- 
ploying union members. 

The practice of reproduction has also been applied by contract between em- 
ployers and local unions to mats used which came from struck or unfair compos 
ing rooms. Thus no embarrassment was occasioned because of a very difficult 
situation having arisen. 

The reproduction laws and practices of today grew out of 80 years of collective 
bargaining, and are the solutions found and mutually agreed upon by employers 
and employees who had given years of study to the problem. It must be conceded 
that the parties affected will continue to amend, revise, agree upon, and bring up 
to date any part of their mutual reproduction problem requiring change, at the 
bargaining table. 


Proposition IT. Reproduction encourages and protects fair competition and fair- 
labor practices necessary to the economic welfare of both employers and 
¢ mploye es 


Early day printers had no union. It was the custom to call a general meeting 
of those working at the trade when some problem of interest arose, to discuss 
the matter, and to plan a course of action for solving that particular problem 
Chief cause of such a call was the scale of wages to be charged for labor. When 
i satisfactory adjustment had been made, the group disbanded. 

First organization of printers for purposes other than solving an immediate 
problem was in 1795 in New York. Soon thereafter, printers in many other cities 
formed similar groups. Information about wages, working conditions, and shop 
practices was exchanged by letter, and by journeymen who moved from city to 
city. Out of the necessity for coordinating such information, and for standard- 
izing wages and conditions grew first suggestions for a national organization. 

From the beginning, these local unions had certain laws governing shop prac- 
tices, the conduct of members in the shops, and the scales of prices or rates of 
wages. From the beginning there were men who refused to observe the rules 
and the wage rates, and members refused to work with such men. Proprietors, 
too, had the problem of competitors who would not observe the standard practices 
of the industry nor the rules of business; but they did not organize to protect 
themselves from unfair competition. It has ever been the burden of the union to 
police the industry, to whatever extent possible, against unfair practices of un- 
ethical employers and employees. 

In 1850, representatives of the several typographical unions met to begin pre- 
liminary steps to form what is now the International Typographical Union. At 
this meeting, resolutions were adopted to urge the following protective policies : 
That wage scales should be regulated and adjusted throughout the industry ; 
that local unions should keep records and exchange information about unfair 
and unworthy printers; and that no stranger should be received into membership 
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without evidence of his competency and his good character. There was no con- 
certed effort on the part of employers to take similar action to protect themselves 
and their businesses from unfair competition. 

During the early years of the ITU there was no such thing as collective bar- 
gaining. The local unions adopted wage scales for the guidance of members and 
rules establishing working conditions and shop practices. Those employers who 
would pay the adopted scales and conform to the rules operated union shops. 
The idea that union rules were a hindrance to the industry is not borne out by 
facts; they were a positive benefit derived by employers through no effort of 
their own other than their choice of operating a union shop. 

So long as the union rules and practices are uniform and reasonable, the 
benefit to the industry is apparent. The rules apply to all alike, they standardize 
operations and keep competition at an average level; in most instances employers 
would be first to complain if some competitor had more advantageous conditions 
under which to operate. Laws of the union have been adopted over a long 
period of years. They are based upon more than a century of employer-employee 
relationship and they have kept pace with a steadily progressive industry and 
an expanding economy. Many laws adopted to cope with pressing problems of 
early days became obsolete and were repealed. New laws growing out of 
experience in collective bargaining and changing methods of operation are 
adopted because the collective judgment of the entire union, as expressed in 
the annual conventions or by referendum vote of all members, has determined 
such laws to be necessary to the economic welfare of the organization. With 
the laws of the ITU as a minimum basis upon which collective bargaining may 
be had by employers of our members, contracts are made after negotiating with 
employers for the specific terms of employment as to wages, hours, and working 
conditions. Such basically identical contracts recognizing ITU general laws 
have brought a fair degree of uniformity, regularity, and stability to a highly 
competitive industry. 

The historic development of the reproduction law over a period of 80 years, 
as shown under proposition I, adequately illustrates the ITU’s ability and 
desire to keep its general laws pertinent and applicable to present-day problems 
in the industry. Objections of employers who do not hire our members are 
irrelevant—for such employers have assumed no obligation to observe those 
laws. They are held within reasonable bounds of fair practices within the 
industry, established by uniform application of basic standards provided by 
ITU general laws. These have not been adopted without full consideration 
from all angles. It has been shown that the reproduction law began with a 
resolution condemning the practice by some employers of lending and borrowing 
type as detrimental to both employers and employees; that at a later date local 
unions were encouraged to abolish the practice; and that some 25 years later 
the practice was prohibited unless the borrowed matter was reproduced. Repro- 
duction began as a convenience to the employer. 

Reproduction is only one of many items making up fair practices brought 
into being by the International Typographical Union for the mutual protection 
of employers and employees, and for the promotion of fair competition and fair 
working conditions. The union has always carried the full load while the pro- 
prietors reaped a full share of the benefits. As early as 1860 the union accepted 
into membership all employers who were practical printers, qualified as jour- 
neymen, and who wanted to join with their employees in maintaining fair 
standards. 

Fair practices which are insisted upon by the ITU within the printing and 
publishing industry do not adversely affect free enterprise; rather, they en- 
courage and protect ethical enterprises and they strike at combinations in 
restraint of trade which would undermine and destroy true free enterprise. 
They do not fix prices, but standardize costs or give fair average stability to 
operating expenses. They encourage new enterprises, but not to the extent of 
putting older firms out of business or disrupting the industry generally. They 
level off the competitive planes, the advantages and disadvantages, between 
large corporations and small businesses, so that each may have a fair chance of 
successful operation. They give to every person, firm or corporation, large or 
small, a chance to make a fair profit from sound business operation without 
hurting himself, his competitors, or his employees. Such fair competition and 
fair practices of free enterprise is necessary to the economic welfare of the 
entire industry. 

The practice of lending, borrowing, buying, selling, or exchanging profit- 
making type matter is not directly a wage-cutting evil. It is worse than that. 
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It exploits the skill and production of some craftsmen while eliminating the 
jobs of others. It reduces the work opportunities of available extras without 
benefiting the regular workmen who produce the type. If the practice were 
permitted without regulation, an employer who had paid for, used, and made 
a profit from the production of his workmen, could allow another employer to 
use and make additional profit from the same matter without capital invest- 
ment, payroll costs, or other overhead expenses which are factors in standard 
prices. The two could conspire to split costs, reduce employment, and cut 
prices—to the detriment and disruption of the businesses of their competitors 
and elimination of jobs. Since reproduction is required without adding to 
normal costs, a fair standard of investment, maintenance, payroll, and over- 
head is maintained. Thus business and employment are stabilized, and all 
have a fair chance to make a fair profit and earn a fair wage within fair 
bounds. 


Proposition III. Reproduction is a good business practice and a good employment 
policy, resulting in distinct advantage and necessary protection to employers 
and employees 

The volume of newspaper composing room work has always varied, from day 
to day, week to week, and month to month. Demand for commercial printing is 
also highly seasonal. This never-stable, ever-changing consumer demand for 
its production has always been one of the biggest problems of the printing and 
publishing industry. Neither the employers nor the employees can influence it 
in any way, but must take it as it comes, and must meet production problems 
as best they can to give maximum service and obtain a fair share of the available 
patronage. The amount of business obtained, the amount of profit made, and 
the amount of work available to skilled printing tradesmen depends upon how 
these production problems are worked out, and it is obvious that they are prob- 
lems mutually affecting both employers and employees. The only effective and 
acceptable answer could come from mutual agreement of both parties, jointly 
determining to do certain things which help them both, at the least cost and the 
least loss to either party. 

It is not possible to accurately plan production of a daily newspaper annually 
in advance when contracts are made. There are high peaks and low valleys 
of advertising patronage; there are rush periods and slack times which cannot 
be predicated. But because of the well-established rule of reproduction, news- 
paper-publishing industries are afforded unusual opportunity to operate mechan- 
ical departments at minimum cost for maximum production, 

Contracts based on ITU laws provide for the employment of the minimum 
force only. All work in excess of this minimum requirement is performed by 
extra workmen who are employed on a day-to-day basis. On days when the 
number of pages is increased, due to a larger volume of advertising, the employer 
has the advantage of hiring as many extra printers as are necessary to produce 
the newspaper on that day. 

Such a system of supplying sufficient workmen daily, available, and trained 
in the requirements of the shop, permits the publisher to maintain a minimum 
staff of regular situations and yet have on hand sufficient men who may be en- 
gaged on a day-to-day basis to take care of increased demands on certain days 
of the week or during busy seasons of the year. This permits a very close margin 
of operation insofar as expenditure for labor is concerned in union composing 
rooms. Because of this system, the whole time of the printer is productive 
time. And this extremely close margin of operation means employment fluc- 
tuation in the composing room, corresponding almost exactly to the fluctuation 
in volume of business. The composing-room payroll follows the volume of 
advertising from day to day. 

If extra printers were not available, and the extra volume of advertising 
could not be produced, the publisher would lose that part of his profit-producing 
business. Or if sufficient extras were not available, the increased volume of 
business must be produced in part by the regular force working at overtime 
rates. The union has always supplied sufficient help to get out a newspaper, 
and publishers who contract with the union have not lost gross revenue because 
of any failure to get the work done. 

The number of extra printers available depends upon the average volume 
of extra work. Obviously, each must have sufficient earnings to maintain him- 
self and his family or he will seek a more profitable place elsewhere. Our-entire 
economic system is not built for stability, and unemployment even in good times 
has been an ever-present problem. Out of more than 80 years of experience in 
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this matter, employers and employees have worked out their system for spread- 
ing employment and reducing unemployment in the printing and publishing in- 
dustry. The idea of some group of publishers combining to eliminate jobs by 
lending, borrowing, or exchanging type matter, or to have some part of their 
work done outside the composing room without cost or at less than normal wages, 
contributes further to the variation of the volume of work and reduces the supply 
of available excra printers It' further increases the publisher’s costs for extra 
work when extra business is available to him—because the straight-time men 
have been forced out, and the work must be produced at overtime rates by 
regulars. 

There is no sound reason why borrowed type or matrices of advertising, once 
paid for by the customer and used by a publisher, should not be reproduced 
when again paid for by the customer and used by another publisher. The Su- 
preme Court in the case of ANPA v. NLRB, decided March 9, 1953, held that one 
sound reason for reproduction is: “The publishers who set up the original com- 
position find it advantageous, because it burdens their competitors with costs of 
matmaking comparable to their own.” The publisher who sets up the original 
type, pays a standard price for its composition and receives full pay for the 
advertisement from the advertiser in the local field. To permit one or more 
publishers to use the type or matrices without also paying a standard price for 
its reproduction would accord them an unfair advantage since they too receive 
full pay for the advertisement from the advertiser in the local field. 

Furthermore, reproduction is a good business practice in that it protects the 
publisher who has the best composing room and the best type faces, and who 
hires skilled craftsmen and gives better service to the local advertisers. If 
a local advertiser could get a matrix from him, for printing in the newspaper of 

competitor who has poor equipment, or who hires cheap labor, or who does 
not give comparable service, such practice would destroy the competitive bal- 
ance in the industry This reasonable competitive balance is maintained only 
when each publisher produces or pays for the type or matrices of the advertising 
he sells, pays his own costs of doing business, and does not permit use of his 
type by his competitors without reproduction 

To the same degree that reproduction protects and encourages fair competi- 
tion without destroying business or increasing costs, so it also stabilizes employ- 
ment and wages for printers. To meet a situation wherein reproduction was 
not practiced with the resultant loss of employment and earnings, the union 
would have to reduce hours and increase wage rates—and the industry would 
have to raise prices to meet the new standards. There could be no permanent 
gain from the temporary savings. 

Both fairminded employers and union printers know these things. There is 
no law to control wages and prices except the well-tested economic rules and 
practices within the industry. To both employers and employees, the small cost 
of reproduction is cheap insurance against chaotic conditions. It is subject mat- 
ter for collective bargaining; it is a factor in finally determining both the wage 
rates and printing prices. From this mutual agreement to a sound business 
practice and sound employment policy, the public derives the indirect benefit of 
fair prices at less than the cost of uncontrolled exploitation—there is nothing 
to pass on to the public, because both employers and employees gain more than 
they lose by the practice of reproduction. 

After accepting the convenience and profit of a mat of a local ad, any publisher 
complains with poor grace about his obligation to our members to have them 
set the ad 


Proposition IV. Reproduction is limited by agreement to minimum needs; it is 
not a widespread nor all-inclusive practice; it is not costly nor burdensome ; 
and it is jointly agreed to and administered by the parties 

The history of reproduction practices, laws and contract provisions as shown 
under proposition I indicates the evolution of reproduction has been orderly, 
gradual, progressive and limited to the basic needs of both management and 
labor. It should be stressed that reproduction is not a problem of the printing 
and publishing industry but rather the answer to a problem which threatened 
fair competition, employers’ profits and employees’ jobs. Much of this problem 
has been met and offset in other ways—new methods, new machines, expand- 
ing business, improved practices, better business ethics, higher living standards, 
reduction of hours, wage adjustments—until today, reproduction applies only 
to a small percentage of total production. 
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Under local union contracts as authorized by ITU General Laws, printed 
supplements, plates, and plate supplement matter are not subject to reproduction. 
There are millions of pages of comic supplements, magazine supplements, feature 
supplements, and similar matter in page size or smaller, which are included in 
newspapers throughout the country. Union printers made no request or claim 
to reproduce such supplements, plates or matrices, although if each publisher 
would do so his poorer rival publisher would get a fairer competitive break and 
hundreds of printers would receive more employment. The larger newspapers 
thus make it increasingly difficult for smaller competitors to stay in business. 

There are millions of pages of general or national advertising—such as auto- 
mobile, radio, television, electrical goods, food products, and luxury advertising 
which are not subject to reproduction under local union contracts. The pub- 
lisher receives full price for the space used by this advertising, but does not set 
the type for them nor pay for the composition. Plates or matrixes are furnished 
by the advertiser through national agencies. Local union contracts further 
provide, by agreement, that the addition of names, addresses, and telephone 
numbers of local dealers does not make such advertisements local advertising. 

It will be seen, from the ITU General Laws and from local collective bargaining 
agreements, that reproduction does not apply to type or matrixes when inter- 
changed, exchanged, loaned, or borrowed between newspapers or commercial 
printshops, when such shops or newspapers ere owned by the same individual, 
firm, or corporation and are published in the same establishment. Type Once 
set for the publisher may be used again and again, and sold again and again 
for two or more advertisements, and held indetinitely for reuse, without repro- 
duction. An advertisement may be used every day throughout the year, or a 
commercial printing job may be used over and over for repeat orders or altered 
to produce jobs for several customers, without reproduction. Reproduction 
applies only when type or matrixes are used by two or more establishments 
separately owned or two or more composing rooms separately operated. 

Also exempted from reproduction is the interchanging of matter between 
English and foreign language publications. Boiled down to bare facts, repro- 
duction in the main applies only to local advertisements from which one publisher 
already has made his profit and from which another publisher intends to make a 
profit. Newspapers charge advertisers exactly the same rates, whether the 
advertiser supplies a matrix, or whether the type is borrowered, or whether 
the publisher is put to the cost of setting the advertisement in type in his own 
composing room. Whether or not the type or matrix is reproduced, the saving 
is never passed on to the advertiser or customer. By collective bargaining agree- 
ments, the publisher and his employees are able to determine that the publisher 
will make his normal profit and the printers will maintain their normal amount 
of work, without actual loss to any party concerned and without any actual cost 
or sacrifice to any party concerned. 

While the policy of bargaining about reproduction is standard throughout 
the ITU, the practice of reproduction is not widespread. The International 
Typographical Union is made up of about 800 local unions in cities and towns 
throughout the United States and Canada. In a vast majority of these cities 
and towns there is no newspaper competition. Where the entire printing busi- 
ness in any city or town is owned and operated by one individual, firm, or 
corporation, there would be no reproduction since there would be no interchanging 
or exchanging of type or matrices. Even in those cities or towns where there are 
competitive newspapers or print shops, the borrowing and lending of type and 
matrixes is not a common practice and reproduction is rarely necessary. Through 
long years of collective bargaining, the parties have solved their problem, and 
have reduced its cause and its cure to bare minimum needs, 

This advantage to the proprietor occurs whenever he has an opportunity to 
publish extra pages because of increased advertising patronage, but does not 
have sufficient regular and extra help to produce the additional advertising on 
time or without handicap. Type or matrixes may be borrowed so the proprietor 
may “cash in” on his chance to make the full profit. There is no sound reason 
Why such type should not be reproduced at a later date when straight-time help 
is available. 

Type or matrices are never reproduced at overtime rates. The publisher 
ordinarily may not have to hire extra help or increase his normal payroll in any 
way in order to reproduce such matter. Much of the reproduction may be done by 
the regular force on light days, and the parties usually agree upon a period of 
time, or 7 to 30 days, at the option of the foreman as to when it is done and who is 
to doit. If sufficient help is not available during this period, then it is held for 
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reproduction as soon as help is available at the straight-time rate. This joint 
administration of the reproduction agreement assures fairness to all parties 
without loss of revenue and avoids some loss of employment. 


SUMMARY 


In the foregoing presentation it has been shown (1) that historically, repro- 
duction has been an integral part of the relationship between employers and 
local unions; and that they have bargained about and agreed upon its local 
application; (2) that reproduction encourages and protects fair competition and 
fair labor practices, necessary to the economic welfare of both employers and 
employees, and that both parties have been, helped by such practices; (3) that 
reproduction is a good business practice and a good employment policy, resulting 
in distinct advantage and necessary protection to employers and employees, and 
that both parties want this advantage and protection enough to bargain for it; 
and (4) that reproduction is limited by agreement to minimum needs; that it is 
not a widespread nor all-inclusive practice; that it is not costly nor burdensome ; 
and that it is jointly agreed to and administered by the parties. 

The International Typographical Union rejects such terms as “made work” 
and “featherbedding”’ as descriptive of the reproduction practices. The type 
or matrice previously used, for which the publisher charges and the customer 
pays, is “reset as nearly like the original as possible, made up, read and corrected 
and a proof submitted to the chairman of the office.’ The work is performed, 
exactly like other work in the composing room is done; and there is no payment 
or other concession in lieu of work. The workman receives pay only for the 
time actually used in reproduction. 

If featherbedding is to be charged, the ITU points to the employer practices 
wherein publishers charge for and profit from millions of pages of national 
advertising without expending any money for composition; to the millions of 
pages of printed supplements, plates, and matrices used by publishers to increase 
and to hold circulation or sell additional advertising, for which not one cent is 
paid for typesetting in their own composing rooms; and to the vast and increas- 
ing amount of live-news matter received annually on perforated tape from the 
Associated Press, United Press, and International News Service—matter pro- 
duced from a centrally located keyboard and reperforated identically and 
simultaneously in dozens of composing rooms without the employment of local 
craftsmen at local keyboards and without reproduction. It has not been the 
policy of the International Typographical Union to demand legislation to pro- 
hibit, restrict, or control these employer practices, under which the employers 
profit greatly at the expense of work opportunities for printers. 

The ITU and the printing and publishing industry as a whole, has found that 
such problems affecting the parties can best be solved by free collective bargain- 
ing. The parties who have spent their lives in an industry, and whose success 
and livelihood are at stake, will make fewer mistakes, will be quick to correct 
any errors of judgment, will meet and deal with each problem as it arises, and 
eventually but certainly will find the right solution. 

The key to industrial peace and sound labor-management relations is the 
complete and honest recognition by management that free collective bargaining 
is the American way—by law and by necessity—and that honest bargaining in 
good faith is the only solution to labor-management problems. Since the Inter- 
national Typographical Union was organized for that purpose, and exists for 
that reason, it is obvious that any refusal or failure to bargain about labor- 
management relations in the printing and publishing industry—or any attempt 
to bypass such bargaining by legislative enactment—would come from that part 
of management which does not want to assume its fair share of responsibility nor 
meet its legal obligation at the collective-bargaining table. 

Mr. Ranvouru. I appear in support of the Dingell and Rhodes bills 
and the Murray Senate bill sponsored by the International Allied 
Printing Trades Association. It is my understanding that the pur- 
poses of the above-named specific bill are also incorporated in the 
program of the A. F. of L. with perhaps one exception, which is to 
remove from the NLRB any authority over the scope and method of 
collective bargaining. It is my understanding that the A. F. of L. 
has not submitted any specifically drafted amendments to the law. 
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Since I have been an executive officer of the International Typo- 
graphical Union from 1928 (elected by referendum vote every 2 years) 
and have been intimate ly acquainted with the aims and desires of the 
labor movement regarding governmental protection of the funda- 
_ ntal right of organization and collective action in economic matters, 
I believe I can be helpful to the Congress on the matter of labor- 
management relations. 

Employer resistance to good-faith collective bargaining brought 
forth administrative and legal efforts to compel bargaining in good 

th. Such efforts were severly criticized by management which still 
resists good-faith collective bargaining where unions do not have the 
economic strength to compel it. 

It has been the emphasis put on the words “good faith” that secured 
for millions of workers some kind of collective bargaining that during 
a period of full employment has given the working people some benefit. 

However, that emphasis has also resulted in the injection into our 
laws of false and ridiculous doctrines such as “thought police” and 

“guilty by association.” The application and interpretation of the 
Taft-Hartley law have brought on this most unwholesome develop- 
ment. 

Shortly after the Taft-Hartley law was adopted, General Counsel 
Denham—referred to at the time as a “czar” because of the great 
power at his disposal—attacked the International Typographical 
Union publicly and by every legal procedure at his command. After 
nearly 6 years of such persecution by legal interpretation and pro- 
cedure and by employer attitudes instilled by General Counsel Den- 
ham we find the International Typographical Union suffered approxi- 
mately $25 million spent in defensive efforts and additional millions 
in lost wages due to strikes and lockouts. 

Senator Nerry. An earlier witness stated, in effect, to this com- 
mittee that in every case your union had prosecuted or defended under 
the Taft-Hartley Act relative to the closed shop, the union had been 
held to be in violation of thelaw. Is that true? 

Mr. Ranvdoten. That is not true, and I do cover it a little later 
on in my statement. 

Senator Nrety. It was my opinion that the charge was erroneous 
but I had no facts with which to refute it. 

Mr. Ranvotpn. And what was the International Typographical 
Union found to have been doing that was not in accord with Taft- 
Hartley? We are prohibited from insisting on a 60-day cancella- 
tion clause in contracts because at some future time some employer 
might want to hire a nonunion person and thereupon the union, hay 
ing a 60-day cancellation clause in its contract, might exert pressure 
on such em \ployer to cause him to discriminate against such nonunion 
person. We characterize that as a “thought police” doctrine. It is 
now the law of the land. 

Senator Tarr. You mean that a court has held, No. 1, I suppose, 
that if you enter into a contract and then provide that you can cancel 
at any moment, that is not bargaining in good faith? Then when they 
say it is 60 days, it is the same as if you do it immediately? Is that 
the holding? 

_ Mr. Ranvoiru. No, Senator. We are specifically prohibited from 
insisting on a 60-day cancellation clause in a contract whereby either 
party may cancel it on 60 days’ notice. 
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Senator Tarr. You are not going by the statute. What basis is that 
on‘ 

Mr. Ranpoutenu. The decision of the court. 

Senator Tarr. Yes, but why? 

Mr. Ranvpoitpu. Senator, I wish you would tell me. 

Senator Tarr. I know there is a reason. That is foolish. The 
court has a reason for it. Is it that they say that is not bargaining 
in good faith? That is what I am asking. 

Mr. Ranpvourn. I think I just indicated what the *y have done. The 
“why” of it, I have been trying to understand, myself. 

Senator Tarr. It seems to me a court is perfectly reasonable to say 
that somebody who makes a contract and says, “I can cancel it tomor- 
row” is not bargaining in good faith. I fully agree with the court 
if that is the decision. 

Mr. Rannoteu. That is not the decision. 

Senator Tarr. To say that 60 days is the same thing I think is open 
to question. But is that the ground on which the court is deciding that 
you cannot put a 60-day clause in the contract ? 

Mr. Ranpoten. There was no discussion whatever 

Senator Tarr. Why do you not let your lawyer answer, then, be- 
cause oe must be an answer to the question. 

Mr. Ranpotrnu. I will be very happy to have one of the lawyers an- 
swer that. 

Mr. Van Arxet. If I may interject, I think Mr. Randolph stated 
the reason in the sentence he just read, because at some future time 
some employer might want to hire a nonunion person and thereupon 
the union, having a 60-day cancellation clause, might exert pressure. 

Senator Tarr. That has no reference to the Taft-Hartley law. Is 
it on the mein that that is not bargaining in good faith? Is that 
the decision ? 

Mr. Van Arxe. No. It was under section 8 (b) (2) of the act, 
that this might be used to cause discrimination against nonunion 
men. 

Senator Tarr. That seems a wholly unreasonable decision, then, if 
that is the ground of it. If that is the ground of it, I think that is 
a wholly unreasonable decision. 

Mr. Kaiser. It was also found, Senator, to have been a violation 
of the obligation to bargain collectively in some of the cases, but in 
the main case it was found to have been a violation of 8 (b) (2). 

Senator Tarr. I do not understand that. If you want to correct 
that one, that is all right with me. 

Mr. Ranpotpn. A Federal judge found the ITU wrong because 
it had not proposed the kind of a contract provision Mr. Denham 
would like. It was presumed by Mr. Denham and the judge who 
issued an injunction against us that the absence of a tie-breaker in 
an even-numbered committee considering apprentice matters would 
automatically result in pressure for or discrimination against non- 
union apprentices if any there might be. We characterize that as a 
thought-police doctrine. 

Senator Tarr. Mr. Randolph, when you come down to the end, is 
not the whole issue the closed shop? Is that not the whole issue 
fundamentally that you have with the Taft-Hartley law? I notice 
that the law you propose the first thing authorizes you to establish a 
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closed shop in the printing trades. Is that not really the fundamental 
issue ¢ 

Mr. Ranvotrn. No, Senator; it goes far beyond that. It goes far 
beyond just the closed shop. We have never had any controversies 
about the closed shop, and I think if you will bear with me as I go 
through this very brief statement, I will pick out the points and I 
will stay with you just as long as you like and talk about any par- 
ticular point. But some of the things that you are going to ask about, 
I will already have covered in my very brief statement. 

Senator Tarr. I will not interrupt. Go ahead. 

Mr. Ranpotren. It was found that while the ITU could contract for 
a union foreman it could not insist on it. That point had never been 
an issue between the union and employers, but was the result of Den- 
ham’s attempt to wreck the ITU. 

The ITU was enjoined from submitting a certain form of contract 
simply because Denham believed it might “directly or indirectly” 
violate Taft-Hartley in some possible way. Except as above indi- 
cated no part of that certain form of contract was found to have been 
violative of Taft-Hartley 

As an exhibit we submit a 64-page reprint of the speeches and ex- 
cerpts from the official annual reports of the president of the Inter- 
national Typographical Union to annual conventions 1947 through 
1952 and the speeches of ITU attorneys, Gerhard P. Van Arkel and 
Henry Kaiser, to those conventions beginning in 1948. The detail of 
the persecution of the ITU will be enlightening to the committee. 

The story of the ITU and the Taft- Hartley Act is complex. Briefly 
put, it is the record of an organization, now over a century old and 
comprising nearly 100,000 printers and mailers, attempting to salvage 
what it could of a long tradition in the face of a statute framed with 
little or no thought to the problems of the industry or the union. 
lt is my profound hope that a description of the problems we have 
encountered will produce understanding, and that understanding will 
result in appropriate legislative relief. 

We are engaged in an economic struggle with employers; we always 
have been, and, so long as we remain a free trade union, we always 
will be. This is our lawful right; it is for this purpose that our union 
was organized ; this is our duty under a democratic and free enter prise 
organization of society. We know that employers often resent this. 
They have their weapons against us, and in general, we have not 
“ana to curtail their right to use them. But the issue before this 
committee is whether the Congress, by law, should intervene in this 
economic struggle, on the side of the employer, to take from us certain 
of our weapons, the use of which up to 1947 had been declared lawful. 

One of the most potent employer weapons has been the unlimited 
and unrestricted power over hire and discharge. Very early, union 
men learned from one of our first printers, Benjamin Franklin, the 
great truth that if they failed to hang together, they hung separately. 
If the employer refused to hire union men, the obvious retaliation 
called for no union man to work for him. In the close quarters of a 
composing room, where all work together as a single team, it is appar- 
ent that the introduction of nonunion men produces friction, gives 
aid and comfort to the employer, and reduces employment opportuni- 
ties for union members. Hence from the time of our earliest unions 
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(the oldest in continuous existence here in Washington, D. C., was 
founded in 1815) the principle was born that union men do not work 
with nonunion men. Since the late 19th century, that rule has been 
codified in contract provisions by which the employer agreed to hire 
only union members in good standing. There remains a substantial 
segment of the industry in which the opposite rule applies; that is, 
that the employer refuses to hire union members. 

Senator Neery. Is that true in cases in which there has been no 
trouble between the employer and the union members? 

Mr. Ranpotru. In many instances where the employers historically 
operated a nonunion shop. 

Senator Neg.y. Without having any preceding difficulty with the 
union ? 

Mr. Ranvoten. That is right. Or if the difficulty was of such 
ancient duration as to date from perhaps L906. 

At least 95 percent of the contracts now in effect or in negotiation, 
provide for restoration of pre-Taft-Hartley contract provisions if 
and when the law allows. We quote the following from the February 


98, 1953, issue of the Publisher’s Auxiliary: 
Tart-HArtr_ey Law Revision Coup INcLupE CLOSED SHOP 
There is a move started in Washington to give printers a closed shop. Exemp- 
tion of the printing industry from Taft-Hartley law restrictions, in this regard, 


has been recommended 


* * * + * 4 * 
The old days when the union helped the publisher in recruiting his help and 
keeping them in line; when printers and publishers abided by the golden rule 
in the pursuit of common prosperity, were pleasant days indeed. If this part 
of the law stands in the way, let’s get rid of it. 

My prepared statement then summarizes the experience of the 
ITU under the Taft-Hartley Act. It shows that a studied effort was 
made to deny us, through a multiplicity of suits, even the right to have 
our legal position properly and fairly considered, though eventually 
we pre vailed on many. It shows how, within the law, we attempted 
to meet the injustices which the law and biased interpretations of 
the law create. 

It summarizes the principal issues involved in this expensive and 
useless litigation, and the results. We show the irreparable damage 
that Taft-Hartley has done and is doing to free-collective bargaining. 

Out of this more than abundant experience, I should stress the 
following points : 

1. Let us leave the issue of control over hire to collective bargaining. 
Labor history over some decades, demonstrates that employer control 
over hire can be a very bad thing indeed; it encourages kick-backs, 
racketeering, bribery, nepotism, and a host ~ other evils. The best 
we can do is to encourage joint control over hire by employers and 
unions, which is all that collective bargaining is. The same principle 
should be extended to all questions relating to discharge and discipline. 
You will not, for each industry in the country, arrive at a solution 
better than the parties themselves can devise. The closed shop is the 
fairest and most efficient plan yet devised. 

2. Recognize the principle that in an industrial dispute any party 
may seek, by peaceful means, such allies as it desires. Under present 
law, employers are under no restrictions, but we have no freedom, 
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not even the freedom to seek as allies our own members who are 
willing and anxious to assist. We are not out to injure “neutral” or 
“innocent” employers; but by the same token we are not fooled by 
labels when we deal with those who turn out struck work or seek to 
undercut our standards or help those who do. 

Deal to a limited extent, if you will (though I think it unwise) 
with jurisdictional disputes between unions but do not use it as a 
specious pretext for assisting a conniving employer and a nonunion 
group to eliminate the jobs, the working standards, and the means of 
livelihood of our members. Even in that field the fact that govern- 
ment will make a decision can, and probably will, prevent settlements 
between interested parties in most cases. 

Make it plain that collective bargaining is our goal, and that 
the Labor Board has carried to absurd lengths the degree to which it 
passes on the legality of contract clauses, supervises the subject matters 
concerning which employers or unions must deal, the manner in which 
collective bargaining is to be conducted, and the reasonableness or 
unreasonableness of positions taken. We want free collective bar- 
gaining; not governmental dictation or supervision. 

5. Abhor the injunction. It remains, as it always has been, the 
most frustrating, and ultimately the most futile, instrument for 
industrial peace that has been devised. 

6. Leave all other matters to collective bargaining between the 
parties, whether it concerns the check-off, health and welfare funds, 
discharges, apprenticeships, or whatever. The parties who have spent 
their lives in an industry can field solutions to their problems better 
than any you can devise; and if they arrive at bad answers, it is 
easier for the parties to find better ones than to change a statute. 

The Congress should be aware of the dangers inherent in proposals 
to extend the law to forbid unions to demand pay for services which 
are “unnecessary or unrequired,” or, as the Lea Act puts it, “in excess 
of the number of employes reasonably required.” These harmless 
sounding phrases conceal thorny problems. 

The question to be asked and answered is: “Needed or required by 
whom?” If the answer is: “The employer,” then in a true sense we 
will no longer have collective bargaining. If he says no, that auto- 
matically makes the union’s demand unlawful and throws the Gov- 
ernment on the employer’s side. I insist that any union demand can be 
aa unlawful under such proposals; the employer can always say, 

I do not need 5 men for 40 hours but do need 4 men for 50 hours,’ 
or “I do not need 4 men at $10 a day but do need 8 men at $5. 

Senator Tarr. Nobody has ever proposed that the employer has the 
final say. At least, I never have. The law does not do it, and I cer- 
tainly do not do it. 

Mr. Ranvouren. I am advised the Sixth Circuit Court of Appeals 
has so held, Senator. 

Senator Tarr. The Supreme Court has held that where no services 
are rendered is the only violation of the Taft-Hartley law left. I cer- 
tainly agree with you that if you had any such provision—and I agree 
with you it is doubtful whether you want to get into it at all—you cer- 
tainly would have to leave it up to some Government board. “That is 
my objection to having it at all, because I do not think a Government 
board knows much about it. Certainly, no one on this committee that 
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I know of is seriously proposing having the employer determine the 
number of people required, or what is featherbedding and what is not. 

Mr. Ranpo.ten. Congressman Kearns has a bill in to confirm the 
Sixth Circuit Court of Appeals’ decision. 

Senator Tarr. You will not have any trouble in this committee on 
that point, I believe. 

Mr. Ranpotreu. | am glad to hear we agree on something. 

Senator Tarr. I said we would not have any trouble in this com- 
mittee. I do not think we are going to let the employer determine 
the number. 

Mr. Ranpoten. It would be equally illogical to say that the union 
should decide how many men were needed or required, and that the 
employer should be required by law to hire them. 

The problem is not answered by a mere use of the word “wasteful.” 
Is it “wasteful” for us to have Sunday holidays; is it “wasteful” for 
us not to work 12 or more hours a day if an employer asks us to; is it 

‘wasteful” for us to have paid vacations? It could be if you consult 
only the views of the employers and of some sectors of public opinion. 
It is of the essence of trade unionism itself that we be permitted to 
better our standards a living by fighting for that which we judge im- 
proves them. And, by the same token, the employer should have the 
right, which no one challenges and which is most free ly exercised, to 
resist any demands which he conceives are unwarranted, or unduly 
burdensome, or which he is merely unwilling, in the exercise of his 
free rights, to grant. 

The absurdity of seeking to outlaw such practices is nicely ilus- 
trated by the reproduction issue. Newspapers charge advertisers ex- 
actly the same rates whether the advertiser supplies a mat, or whether 
the publisher is put to the cost of setting the ad in type. If the repro- 
duction practice were outlawed, would you provide by law that this 
saving be passed on to the advertiser, in the form of a lower rate 
where mats are to be supplied? Or are you going to give it all to the 
newspaper publisher? Will you say to our local unions that they are 
forbidden to make up the loss tothem? There is no answer except the 
give and take of collective bargaining. It is there that the matter 
should be left. 

EMPLOYERS FEATHERBEDDING 


There are current exaggerations of this problem under which the 
employer profits greatly, at the expense of work opportunities for 
printers. The millions of pages of general or national advertising 
such as automobile ads are not subject to reproduction under union 
contracts. The publisher receives full price for the ads but does not 
set them. Would you adopt a law forcing the publisher to pass the 
saving along to the advertiser ? 

[ would like to emphasize that I believe our form of government 
is the highest achievement of any people in the building of a political 
institution. It is so responsive to its creators that the majority of the 
people can insist on a wrong course of action if that majority is so 
represented in the legislative, administrative, and judicial functions 
of the Government. 

That fact is illustrated by the Taft-Hartley law which demonstrates 
the inabilities and incapacities of legislators who invaded a field in 
which they as individuals were, in the main, not particularly compe- 
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tent; the peculiar result of quasi-judicial functions allotted to admin- 
istrative agencies and the decision of the highest judicial tribunal on 
self-restricted opportunity to hear all parties involved on question 
decided or on questions which should have been considered and decided. 

The Taft-Hartley law prohibited a certain course of action. The 
quasi-judicial administrative body ruled that portion of the law had 
not been violated. The Appellate and Supreme Courts upheld that 
decision. Both courts indulged in discussion of alleged facts. The 
Supreme Court Justices invaded “the wild blue yonder” by indicating 
there ought to be another law. Some were caustic of the majority 
decision and one projected his ivory tower into the stratosphere by 
using a word and an alleged analogy which sent most readers to refer- 
ence books. 

This illustrates the strength and youth of our form of government 
and the degree to which it remains free and susceptible to the common 
touch. 

It may be of interest on that point if I refer to the fact that I shared 
a political platform with that particular Justice in 1936 when he 
partially read a much-too-long dissertation which I regarded as an 
exceedingly poor political speech. It seems he is improving some- 
what in that field of expression. 

The key to industrial peace is the complete and honest recognition 
by management that collective bargaining is the American way by law 
and by necessity and that honest, good-faith bargaining is the only 
solution. Since unions are organized for that purpose, it would be 
obvious that failure to bargain is the fault of management even if the 
record were not replete with proof. 

The Taft-Hartley law permitted the American Newspaper Pub- 
lishers Association to act as a person claiming to represent all of its 
members (even the nonunion newspapers) in carrying on litigation 
against us. ‘Thus the individual publisher could take a faraway look 
at what was going on and be prepared to reject or accept the results. 
That is another unfair feature of the law—catering to irresponsibility 
on the one hand and compulsion against unions on the other. 

The International Typographical Union did not defy the law. It 
resisted the Denham interpretations of the law and proved the union 
interpretations very largely correct. 

The courts have granted the NLRB petition for enforcement of its 
decision. The appeal of the American Newspaper Publishers Asso- 
ciation versus the NLRB before the Supreme Court of the United 
States was dismissed. 

The ITU records and laws prove it is more completely democratic 
and more controlled by the members than any civil government unit 
in the United States. : 

The ITU did not lose a case in the Supreme Court of the United 
States. It was in full compliance with the NLRB decisions. 

The ITU did not try to establish contract conditions in violation 
of the law of 1947. It has no closed-shop contracts or understandings. 
The ITU did not take the law into its own hands. It has not abso- 
lutely ignored the Taft-Hartley Act and has not gone on insisting on 
the closed shop. 

The ITU does not have a monopoly of composing-room workers in 
the United States or-Canada or anything like a monoply. We have 
unions in only 795 cities and towns of the United States and Canada. 
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Since 1944 there have been newspaper strikes in 87 of our local 
unions, of which only 41 have been satisfactorily settled. No news- 
paper wanting to do so has failed to publish within a day or two after 
a strike was voted by our members. Since 1944 there have been 28 
local unions having strikes in the commercial field, some of which 
strikes are still being prosecuted. Some were 1n conjunction with the 
newspapers. 

The so-called right to work offered by union busters is an insult 
to any fair-minded person. Can anyone, union or not, walk into a 
business organization, declare his right to work, and declare himself 
on the payroll? Can anyone study as much as he thinks he needs and 
declare himself a practicing lawyer, doctor, or dentist? Can one even 
declare himself into a school or college? How about the right to be a 
policeman or a Congressman ? 

How about the right to own property? Does that compel the Gov- 
ernment or anyone else to give property to anyone declaring that 
right ? 

How about the right to eat, sleep or pray or any other civil right? 
The mere possession of a right does not compel supplying the owner 
of the right with the physic al means to exercise and enjoy the right. 

Without any restrictions on contracting for hiring only members 
of the ITU we have done well for a hundred years. We ask fora 
restoration of that right. 

Whatever variations of the union security question that different 
unions and different employers see fit to m: ake by contract should be 
left to them. Government interference in that matter should be elimi- 
nated entirely. 

Mr. Chairman, I thank you, and I am quite happy to engage in the 
answering of any questions that I may, and if there are any that are 
too complicated for me from the legal standpoint, I have present two 
lawyers who I believe are competent to answer those questions. 

Senator Tarr. Mr. Randolph, not taking up your statement, but 
referring to the particular bill introduced by the distinguished Sena- 
tor from Montana, taking it in reverse, section 3 and section 4 are 
really general questions. Section 3 relates to a fundamental change 
in the secondary boycott provision which is being considered at some 
length in connection with practically all the different testimony. 
Section 4 relates to the repeal of the injunctions in unfair labor prac- 
tices, I think, does it not, which also is being generally considered. 

Going to section 2, the proviso is: 

Provided, That nothing in this section shall authorize the Board to determine 
the proper scope or subject matters of collective bargaining, the manner in which 
it is to be conducted, or the legality or reasonableness of any proposal or counter- 
proposal which may be advanced. 

Does that not really tend to nullify the whole paernnee for the re- 
quirement of collective bargaining in good faith ? 

Mr. Ranvotrn. No, Senator, I think it would add to genuine bar- 
gaining in good faith instead 

Senator Tarr. How can a man bargain in good faith if he comes in 
and insists upon an illegal provision in his contract? That is what 
you are authorizing here. 

Mr. Ranpotrn. The point is that you have no business providing 
the details of what constitutes collective bs argaining, and if you erect 
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a lot of laws that say you cannot ask for this or something else, you are 
then restricting bargaining by law. 

Senator Tarr. Then the effort of this is to repeal the law. In other 
words, it is to say that in collective bargaining and collective bargain- 
ing contracts there shall be no description, no qualification in the 
law at all. 

If that is what you want to do, that is all right, but I do not think 
it ought to be advanced under the theory that by hitching an amend- 
ment onto the collective bargaining act you are going to authorize 
everything that is forbidden by the law. 

Mr. Ranvorrn. It is a question, Senator, of whether you want to 
control all collective bargaining or whether you want to have free 
collective bargaining. 

Senator Tarr. Does it not come back to this again, and is not the 
whole issue—and it is a perfectly fair issue and one I am perfectly 
willing to discuss—is not the whole issue with the printers and the 
Typographical Union the question of whether you have a closed shop 
or do not have a closed shop‘ Is that not the whole question? Is not 
the purpose of even section 2 really to authorize the closed shop and 
to say that you cannot restrict a collective bargaining agreement by 
making it illegal to put a closed shop in it? Is that not the whole 
purpose of section 2 of this act ¢ 

Mr. Ranvorrn. ‘That is 25 percent of the purpose of our appearing 
here. We have four points. The closed s dens is one. The injune- 
tion evil is another. Restrictions on bargaining are another. 

Senator Tarr, “Restrictions on bs argaining” i is the closed shop. It 
is because it does not permit you to have ac losed shop that you object 
pr imar ily to the restrictions on bargaining, 1 is it not? 

Mr. Ranpotpeu. No, Senator. The interpretations put on the Taft- 
Hartley law by the General Counsel, Denham, as will be shown in 
these various documents here—— 

Senator Tarr. Mr. Denham is gone. History has gone by. The 
courts have decided all these cases. Why bring Mr. Denham into it 
any more? Maybe he was wrong, maybe he was right. I do not 
know. But fundamentally, is not ‘the real object of the Typographi- 
cal Union the fact that the Taft-Hartley law prohibits the closed 
shop? Does not every other trouble that you have arise out of that 
question ¢ 

Mr. Ranpo.ien. It does not, Senator. 

Senator Tarr. Has not every other union in the newspaper field 
settled on a union shop and gotten on satisfactorily without spending 
$25 million or $1 million or $100,000 or $1,000? Have they not all 
settled? Is not the Typographical Union the only newspaper union 
that absolutely insists—maybe there is one other of the eight—upon 
the right to have a closed shop? 

Mr. Ranpotpn. Senator, while it is true that other printing trades 
unions have availed themselves of the opportunity to get the so-called 
union shop, they have nowhere near the conditions “that have been 
built up in 100 years of bargaining that the ITU has. 

Senator Tarr. I understand. There is more of an argument for a 
closed shop in your industry because of the history. That is true. 

Mr. Ranvotren. The point is, they can go ahead and be satisfied to 
have the employer hire somebody and then in 30 days he becomes a 
member of the union. That is particularly abhorrent to the Inter- 
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national Typographical Union. We insist upon character, we insist 
upon competency, we insist upon people who, when they join the 
union, know what they are doing and the »y do it because they want to, 
not because somebody makes them. 

Senator Tarr. You insist upon your being the absolute final judge, 
not the employer, not a court or anybody else, but the union alone 
decides whether that man is competent under your provision. 

Mr. Ranpotrn. We have never had any trouble over that, Senator. 

Senator Tarr. That is the fact, though. That is the effect of your 
past history. 

Mr. Ranpoten. You follow statements of that kind to the ultimate 
end and you never get anywhere. You have to be practical in these 
matters. 

Senator Tarr. It is a clear statement of fact. Is it not a statement 
of fact that the union insists upon the right to be the final arbiter of 
whether a man can work in that printing shop or cannot work in that 
printing shop? Does it not? I do not say it is not reasonable. I am 
only trying to get the issue down here. 

Mr. Ranpvotru. The way you put the questions makes me think you 
have an obsession on that point. 

Senator Tarr. No; not at all. 

Mr. Ranpoteu. We have had no trouble, mind you, about the ques- 
tion of competency, and if a man does not do his work he is fired, and 
that is the end of that, unless he carries it to arbitration. 

Senator Tarr. I am not questioning that. Let us get back, then, to 
No. 1, the purpose of this bill is to authorize the closed shop in the 
printing trades. It reads: 

ind provided further, That employers of employees in the printing and ‘pub- 
lishing industry, the operation of whose enterprises affect interstate commerce, 
may, without regard to the provisions of this act or of the law or policy of any 
State or Territory- 
nullifying the laws of 16 States that prohibit the closed shops— 
enter into an agreement or agreements with labor organizations * * * to re- 
quire as a condition of employment membership therein, and may enforce the 
terms and provisions of such agreement or agreements. 

That raises clearly the issue. 

I think that three unions, roughly speaking—the printing trades, 
the building trades, and the maritime industry—which have a history 
of closed shops, have an argument. I think there ought to be an 
answer to that argument, and let it be settled on that basis, not on all 
those side issues. That is all that I want to suggest. 

Mr. Ranvotru. There is more than just one issue, Senator. Let me 
point out that those 16 States did not have laws prohibiting the closed 

hop until the Taft-Hartley law had been adopted. None of them, 
that I recall. It was what they called the “little Taft-Hartley invasion 
into the State’s field” that brought about that condition of States hav- 
ing anti-closed-shop laws. 

Senator Tarr. That may be the reason for it, although the State 
laws are entirely different. In the first place, they prohibit union 
shops, and the Federal Government Taft-Hartley law does not pro- 
hibit union shops. 

In the second place, they deal only with that one subject, as a rule, 
and not with any general effort to deal with labor-management rela- 
tions. I do not think they can be said to come from the Taft-Hartley 








TAFT-HARTLEY ACT REVISIONS 655 


law. I think they came from the same conditions from which the 
laft-Hartley law arose. 

Incidentally, the Wagner Act, of course, taken by itself, the prin- 
ciple of est ablishing nondiscrimin: tory collective bargaining cea 
have prohibited the closed shop, except that under the W agner Act 
there was an express authorization, in violation of the terms of the 
Wagner Act, of closed shop. 

A good deal of your trouble with collective-bargaining decisions 
applied to employers under the Wagner Act, long before the Taft- 
Hartley Act came along as procedure, and there is something to be 
said for not having any law dealing with labor-management . sla- 
tions. But the Taft-Hartley law then prohibited the closed shop. 
We considered at the time the question of whether there was any way 
to continue, perhaps—some wanted to and some did not—the historical 

right to conduct a closed shop in industries which had had it for some 
oaaiad of time, a kind of grandfather clause. The committee turned it 
down and thought it was not constitutional. 

My chief hesitation now relates to the beginning of the authoriza- 
tion of closed shops in one industry. Why not in all, regardless of 
history? That is why I have been inclined to be against it. 

Go ahead, Mr. Randolph. 

Mr. Ranvouen. I think the answer to that problem that you have 
erected for yourself is due to the fact that the Taft-Hartley law has 
provided a common mold into which you are going to jam every indus- 
trial relations hip in the whole country. I say it does not recognize the 
realities of the situation at all. Here is an organization that built up 
the absolute apex of satisfactory relations between employers and 
unions whereby both sides were satisfied with their work, with what 
they had done, the accomplishments of the industry. I say that if 
collective bargaining means anything, we have proved in the typo- 
graphical union history that it 1s the way to do the best things. We 
have proved that without a doubt. 

Senator Tarr. I question that, but you can assert it. It is an argu- 
ment, but I do not think it has been proved. 

Mr. Ranpoteu. We have given you a lot of printed documents here 
that we think prove it, if you are interested in reading them. 

The fact is that 100 years of progress was set back by the injection 
of governmental restrictions, governmental interpretations of those 
restrictions, and injunctions based on those interpretations a year or 
two even before the interpretations were actually made by the Board 
which was authorized to make those interpretations. 

Senator Tarr. On the other hand, if the typographical union can 
run a closed shop, how can we logically refuse to let any union run a 
closed shop; and if so, do you not get a completely closed-shop coun- 
try? Do we not get right back to the guilds of the Middle Ages, which 
started off fine, but before the y got through the thing was so tied up; 
so run by the guilds in those cities that the thing itself collapsed and 
became uneconomic because the yy gri acu ally deve loped a line of com 
plete control ? 

In principle this is not an effort to force everybody into a mold. 
It is a fundamental question of freedom to work without getting the 
approval of extralegal bodies. That is why I think this issue is a 
different issue from “anything relating to the procedural questions of 


Taft-Hartley. 
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Mr. Ranpotpn. Let me see if I can help you there. I think that 
you overlook entirely the fact that the parties themselves in bargain- 
ing will erect their own barriers, if there are any, and make their own 
solutions. I rather assume that what you are driving at is a plant 
with 100,000 employees, and that if you have a closed ‘shop you have 
a tremendous problem. 

Senator Tarr. I am interested in the man who is a good printer who 
wants to get a job in Cincinnati, and if he will not join the union he 
cannot get it, or even if there are other printers with seniority he 
probably cannot get it. At least he is discriminated against, no mat- 
ter how reasonable you may try to be. That man cannot get a job 
in that industry. 

Mr. Ranpoitrn. Do you believe that all the work must be divided 
up among all the unemployed? Is that your opinion ? 

Senator Tarr. I think an employer, if he finds a man who is a good 
printer, ought to be able to give him a job, even though the union 

says “we have a lot of other printers, who are not as good, but they 
have been there longer and so you have to take them.” 

I think fundamentally that man ought to have a job. You say 
they ought to get together. We do not let two big companies get 
together and say, “Let’s run this industry, and let’s not let this little 
fellow get into it.” Yet that is the effect of the closed-shop agreement 
as to the man who wants to go to work in the business. 

Mr. Ranpoten. You are talking against the theory of priority that 
runs through railroads, that runs through the Senate of the United 
States, that runs through many industries, and you are talking against 
the principle of priority. 

Senator Tarr. I think seniority is a bad principle here. We cannot 
get away from it. I know no better way. 

Mr. Ranpoutrn. We do not want to get away from it. 

Senator Tarr. In this case, it is the fundamental question of the 
closed shop. Frankly, I do not like to say that we are going to author- 
ize a condition in which a man cannot get a job, no matter how good 
he is, until he gets the OK of the union. That seems to me to ‘be a 
pretty strenuous limitation on freedom to work. 

Mr. Ranpvotren. How about the freedom of the employer. You are 
insisting really on the freedom of the employer to hire anybody he 
sees fit; not the right of the man to get a job, but the sole right of the 
employer to hire anybody that he wants to hire. 

Senator Tarr. Fundamentally, because in the long run he will go 
broke unless he hires the most efficient men, those are the men who 
ought to be employed. 

Mr. Ranporrn. Is it the business of the Congress to see whether he 
goes broke or not? 

Senator Tarr. No. 

Mr. Ranvotpnu. Is it the business of the Congress to determine in a 
lawsuit whether or not the man was the most efficient or not, or are 
you going to say that “We insist, as lawmakers, that we are going to 
determine every particular detail of hiring in every industry”? 

Senator Tarr. No, no. 

Mr. Ranpoiren. That is what you are arguing for. 

Senator Tarr. There are two freedoms established by this law. One 
is the freedom of the employer to get the best men he can get to work 
and to recognize the efficiency of people, as he recognizes it. The other 
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is the right of the individual to go out and learn his trade, maybe in a 
nonunion shop, maybe that is all there is in his town, and, havi ing ad- 
vanced to the age of 40, to try to get a job somewhere else. It is a 
long, difficult job. I do not say you shut him out completely, no, 
but certainly he is discriminated against as against other printers 40 
years old, who are not nearly as good, in ge tting a job at his own trade, 
the lone trade in which he can work. 

Mr. Ranporen. Is it not a fact, Senator, that you insist upon the 
employer having full right to hire whomever he pleases, regardless of 
anybody’s right to work # 

Senator Tarr. Exactly. 

Mr. Ranpotpn. That is it. 

Senator Tarr. Because the public interest is served by that propo- 
sition. 

Mr. Ranvotrn. Then we will never get together. 

Senator Tarr. The men who are the best workers get the jobs. That 
is the only way we have improved the efficiency of people in the 
United States, because we have had freedom of labor. 

Mr. Ranpoteu. We insist on the right to bargain with employers 
and share in determining who shall be hired “and whether he is 
competent or not to earn the scale that we bargain collectively for. 

Senator Tarr. Not only share, but veto the right of the employer to 
employ anybody. It is not a matter of sharing. There is no arbitra 
tion on it. The union is the final word, under this provision. 

Mr. Ranvoten. We veto people coming into this country. We pro- 
vide provisions whereby they must be educated to vote. "We give all 
kinds of considerations to the question of citizenship, and making 
people live up to those citizenship requirements. We do the same 
thing in unions. And there is absolutely nothing un-American about 
it. It is the only approach to any kind of reasonable relations be- 
tween employers and employees, and avoid complete economic and 
up-to-date feudalism in this industrial economy. 

Senator Murray. Mr. Randolph, I would like to ask some questions. 

Has it not been found in the past that frequently people will be 
induced to go to work in a plant for the very purpose of disrupting 
the union? I have run into situations of that kind myself, where a 
man would take a job and become a member of the union for the sole 
purpose of disrupting the union. We had a case out in my State of 
Montana where a detective joined the union for the sole purpose of 
getting in there and working himself into a good position with the 
union, and for no other purpose than to make the union ridiculous by 
adopting rules and regulations and bylaws and constitutions that 
were absurd. Subsequently it was learned that this very individual 
was a member of a detective agency, sent there for the sole purpose of 
getting a job in the plant and for no other purpose than to injure the 
union. 

Mr. Ranvotru. Senator, labor history is full of records of that kind. 
We have had very little of it because, in the first place, our organiza- 
tion has been of highly skilled people, and because we have insisted on 
sharing in the training of these people. They get screening before 
they even start to learn the trade, to see that they are the right kind 
of people and are able to deliver and hold up their end of the obliga- 
tions that go with a union man and go with a competent craftsman. 
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Of course, we have organized others who have not been apprentices 
in the union, a lot of them, but we again screen them as to their back- 
ground, where they come from, what kind of work they have been 
doing; and if we find some that are scabs and rats on us in other 
places, we do not want them in the organization. If we followed the 
so-called union shop under the Taft-H: artley law, then all of this group 
of people who have shown that they were members of the union for 
personal profit only and not for loyalty and the purposes of unioniza- 
tion, this group could be hired by the employer and in 30 days they 
would be in our unions. We do not have that. 

Senator Tarr. May I ask one thing that I want to come back to. It 
has been suggested here that if we do permit a closed shop, then we 
ought not to have a closed union. The answer to that, interpreted in 
law, is that we would have to pass additional provisions by which there 
would be a — ation of the method by which you take people into 
your unions, by the Board. You would have to have a regulation of 
the methods by which you exclude people from your union. 

Do you think that, if you took this provision authorizing the closed 

shop, you would be w illing to let the Government come in and deter- 
mine whether the determinations by the union of whether a person 
( ould be admitted or not, would be fair ? 

Mr. Ranpoten. No. 

Senator Tarr. Are you willing to let that regulation take place? 

Mr. Ranpoten. No. We have absolutely no thought that it is the 
Government’s business to go into the regulation of labor unions to that 
extent. 

[ will point out that our organization is not a closed union. It isa 
selective union based on competency and character, and the book of 
laws itself provides that one who is not a member of the union but 
is only applying for membership, if he is turned down by the local 
union, we give him the right to appeal to the executive council of the 
International ['ypograp Jhical Union to see whether or not there has 
been any unfair rejection of his application. 

Because I expected that kind of question, I had the records looked 
up, and since I have been president from 1944, there have been some 167 
appeals of that nature upheld, and the local unions were instructed to 
admit them under our laws to membership, and some 116 that were 
rejected. We have gone all the way that any reasonable-minded per- 
son could go, and I say quite frankly and wholeheartedly that there is 
no group of men, whether they be in a bureaucracy or the Congress 
or the Senate, that have any more regard for the welfare of the in- 
dustry and of clean, decent unionism, than the members of the Inter- 
national Typographical Union. We challenge the ability of any 
group of people to substitute their judgment for ours on that very vital 
question. 

Senator Purretst. Mr. Chairman. 

Senator Tarr. Senator Purtell. 

Senator Purrett. Mr. Randolph, apparently you favor the exclu- 
sive representation principle in collective bargaining. If you do, 
would you favor amending Taft-Hartley to make the principle of 
exclusive representation wholly a matter of voluntary collective bar- 

aining rather than a privilege granted by statute, as it now is? 

Mr. Ranpo.tru. Quite so. 

Senator Purrert. You would? 
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Mr. RanpoirH. Quite so. I say we have that right, we have always 
had it, and we have been exercising that right wl ile the Taft- Hartley 
law has been in existence, and we have been succeeding in it. And 
only for the ridiculous decisions that I read to you have we been 
found to be wrong. I say to you we have been doing that successfully 
only because we have established such an excellent record of getting 
along and doing the rigft thing, and because the industry has been 
busy. But take away the busy condition of the industry, give us 
some bad times, and then give us some cantankerous employer rs who 
want to use the particular prerogatives that they have in this law, 
and it will be “Good night, International Typographical Union.” 
And when that is so, you will find the best union that ever lived on the 
rocks. 

Senator Purreti. You do favor such an amendment ? 

Mr. Ranpoiru. Quite so. 

Senator Purrett. Thank you. 

Senator Tarr. Senator Douglas? 

Senator Dovetas. I was an arbitrator for 17 years in the news- 
paper industry, jointly selected by both sides, and came to know some- 
thing of _ practices of your union and of the publishers. As I un- 
derstand it, when a union member comes to town and seeks work, he 
puts his name on the priority board, and the work is apportioned in 
accordance with seniority in the local printing market. Is that still 
true ¢ 

Mr. Ranvouteu. That is right. 

Senator Dovuetas. In other words, you use the seniority system in 
the distribution of work. 

Mr. Ranpo.ten. That is right. 

Senator Doveias. We have the seniority system here in the Sen- 
ate, and at times, as a new member, I have been somewhat dubious 
about the virtues of the seniority system. But if one objects to the 
seniority system in the printing trades at a given locality, can one 
consistently uphold the seniority system in the United States Sen- 
ate ¢ 

Mr. Ranpouirn. I recall that there was one member of the United 
States Senate who used to get on the floor and brag that he could 
change his mind faster than anybody else. 

Senator Doucias. Would you say that it is consistent to oppose—— 

Mr. Ranpourn. No, sir. I was just trying to be humorous. 

Senator Doveias. Can you consistently oppose the seniority system 
for the printing trades, but uphold it for the operation and organiza- 
tion of the Senate ? 

Senator Tarr. Of course, the Senate does not bind itself. We 
can change it any time we want to; any particular year we might get 
away from it, if we could. 

Senator Doveras. It never has been done. 

Senator Tarr. There is no law about it. 

Senator Doveias. The customs and practices of the Senate are 
something stronger than law. 

From the questioning of my good friend from Ohio, who exercises 
deservedly such great influence in the Senate, I am beginning to have 
hopes that the seniority system will be abolished. 

Mr. Ranpotren. We have found over a great many years of living 
with it that it is the only way that you can protect people from 
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the whims of those in authority from using their authority to bring 
in their relatives or taking kickbacks and so on, just on under- the- 
table influence within the union. We have had a priority law on the 
books since 1892. There have been various times when the law was 
attacked. There was one time when the law was almost completely 
vitiated by employer influence in the getting of an arbitration agree- 
ment. 

Always the membership has voted the priority law back on the 
books. That ought to be an indication that we know what we are 
doing. 

Senator Dove tas. You do not wish to abolish the seniority system 
for the printing trades, and you are not joining in any wide, popular 
demand to change the seniority system for the United States Sen- 
ate ¢ 

Mr. Ranpourn. I doubt it. 

Senator Doveias. May I try to get clear on some alleged facts 
which were placed in the record on March 24 in the t testimony of Mr. 
Kitchell, who was attorney for the American Mining Congress and 
who made some statements about your organization. I do not know 
whether those have been read or not. 

Senator Neely said: 

Mr. Randolph has made the statement that it has cost his union more than 
$25 million to save its life under the operation of the Taft-Hartley Act. 


Mr. Kitchell replied : 


I can invoke no sympathy for a labor organization nor an employer which 
spends that much money to evade the law. 

They have evidently not been violating the law, because they have been in 
courts of law where they have been subject to it. Their proceedings have all been 
in courts of justice. 

Now, this is the question I wanted to ask you. Mr. Kitchell stated, 
and this is the quotation: 

In every instance so far with respect to the closed shop issue, they have been 
found to be in violation of the Taft-Hartley Act by both the court and the 
Board 

I wanted to ask you whether that was a truthful statement of 
fact. 

Mr. Ranpoten. It is not a truthful statement, Senator, and there 
was no issue with regard to the closed shop, because we never asked 
for it, we never attempted to get the employer to give it to us, di- 
rectly, indirectly, or any other way. There just was no issue of closed 
shop in all of our litigation. 

Senator Dovenas. In how many cases have the courts ruled on the 
closed shop? 

Mr. Ranpoten. Ido not know. None in regard to the Typographi- 
cal Union. 

Senator Doucias. I see Mr. Van Arkel and Mr. Kaiser here, who I 
presume are your attorneys. Would they be willing to speak to that? 

Mr. Ranvotreu. Surely. 

Mr. Van Arxet. There have been two cases, Senator, decided by 
the court. I agree with President Randolph that they did not in- 
volve the issue of the closed shop. 

Senator Doueias. These are two cases finally decided, or two cases 
tentatively passed on by the district court ? 
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Mr. Van ArKEL. Two cases decided by the Circuit Court of Ap- 
peals for the Seventh Circuit. 

Senator Dove.as. Were there other cases in the district courts 
which did not go up to the circuit courts ? 

Mr. Van ArkeL. There was one injunction case, Senator, under 
section 10 (j). There was a contempt action pursuant to that in- 
junction, both of which were in the district court. 

Senator Doucias. So there have been three cases. Have these cases 
been finally passed upon ¢ 

Mr. Van ArKEL. Yes. 

Senator Doucias. They have been finally passed upon, that is, ap- 
peal has either not been taken to the United States Supreme Court or 
writ of certiorari has been denied ¢ 

Mr. Van ArkeL. Yes, Senator. On many issues our position was 
accepted by the Board. Appeals were taken from those decisions of 
the Board which were favorable to us, by the American Newspaper 
Publishers Association, and on certain other issues the Board found 
against us and we appealed those to the court. The circuit court 
largely affirmed the position that the Board had taken. Then there 
were cross-appeals for certiorari by the contending parties as to those 
portions of the decision which were contrary to litigating parties. 

Senator Doveias. And those were denied ? 

Mr. Van ArKet. Those were denied, except with respect to the re- 
production issue, on which certiorari was granted and on which the 
Supreme Court ruled 2 or 3 weeks ago. 

Senator DouG.as. So you do not regard this statement as accurate ? 

Mr. Van Arxew. No, I certainly do not, senator. There would 
have to be a great deal of qualification, and we have attempted in the 
statement of President Randolph to summarize the extremely complex 
issues which were involved in this litigation under Taft-Hartley, and 
which is certainly erroneously described as being litigation about the 
closed shop, because there was never a finding by the Board or by any 
court that the ITU, since the effective date of the Taft-Hartley Act, 
had ever asked for a closed-shop agreement. There has been a wide- 
spread misrepresentation with respect to that matter. 

Senator Douetas. May I turn my questioning now to the matter of 
the so-called secondary boycott, sympathetic strikes, and so on. 

The present law prohibits a strike on so-called struck work. Sup- 
pose you have a strike in plant A, a printers’ strike, and suppose the 
composition work is put out in another shop and then taken back into 
ee A for the stereotypes and the presswork. Under the Taft- 

lartley law your members in plant B cannot refuse to set type on con- 
tract work done at plant A; is that not true? Under the Taft-Hartley 
law they are prohibited from striking. They are compelled to work 
on composition intended for a struck plant; is that not true? 

Mr. Kaiser. Yes, it is true. 

Senator Doveias. What is the attitude of the ITU on that point? 

Mr. Ranpvotrn. Senator, the injection of the stereotyping is rather 
complicated, because there are two international unions. 

Senator Doveuas. I understand. 

Mr. Ranpotren. But I can tell you as regards the printers alone. 
We had a strike in Chicago on the newspapers, and the newspapers 
sent some of their ad work to the commercial shops where our people 
were under contract, and our people were then compelled to set the 
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ads which went to the newspapers while our members were on strike in 
those newspapers 

When the contract was open and the individual members had some 
rights, they refused to set .n ad going to the newspapers. They were 
promptly discharged, one after another, and shop after shop was 
emptied of our people in that way until all of our people were thrown 
out of the commercial field because they would not set ads going in to 
defeat their own purposes in the newspapers. 

Senator Doveias. And the action which the employers took was in 
conformity with the Taft-Hartley Act; is that not true? 

Mr. Raxvotreu. Yes. 

Senator Doveras. Their acts were not in violation of the law. They 
were under the law. 

Do you think this provision in the Taft-Hartley law is a serious 
threat to unionism ? 

Mr. Ranpotrn. It is most serious, Senator, not only to the union 
but to the industry itself, because the kind of an industry we have is 
one where the union scale and working conditions have been a basic 
factor in price-making throughout. They have certain prices for 
ink and paper and various other fixed costs, and the union scale has 
likewise been a regulating influence. All employers running union 
shops have that same particular cost. 

If you can provide by law that our people must accept and work on 
a product produced in another shop under substandard conditions 
that does not contract with our union or pay those scales, you are then 
forcing us to defeat our own purposes and helping one employer to 
undersell some other fair employers who do not want to do that. 

Senator Doverias. Let me ask another question, then: Suppose you 
have in a given locality a nonunion shop with a lower wage scale than 
the union scale. Does the Taft-Hartley law prohibit you from or- 
ganizing a consumer’s boycott against the printing of the nonunion 
shop ¢ 

Mr. Ranpouru. I do not think so. 

You can answer that. 

Mr. Kaiser. No, there is no prohibition of a consumer boycott in 
the act. 

Mr. Van Arxext.I would like to add, Senator, that I think the 
economic problem you are getting at is equally serious because of the 
fact that the union is compelled to order its members to work on that 
substandard material when it is received in a union plant or to work 
on it if it is destined for a nonunion plant, which means that they must 
cooperate with the nonunion employer in lowering their own scales. 

Senator Douetas. My first question was, when there was a strike 
in one plant and work shipped out of plant A to plant B. Now you 
raise the question of plant B which, let us say, is nonunion to start 
with. Unionists in other plants must use that material. 

Mr. Van Arxet. That 1s correct. 

Senator Doveras. As a matter of fact, in the printing trades is 
there much exchange or transfer of the plates or the stereotypes / 

Mr. Ranpoien. Senator, there is a great deal of transfer of that 
material, but we have succeeded in agreeing with our employers that 
they will not ask us to do that kind of job on ourselves, and incidentally 
on them, too. 
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Senator Dovetas. If they did not agree to do that, and if you re- 
fused, you would be in violation of the law? 

Mr. Ranpotpu. Every time I get any question whatsoever, I have 
to sit down and ask the lawyers and have them explain it to me 
over and over again as to what I can and cannot do. That is the first 
time that has ha appened in the history of the union. Prior to 1947 
we did not hire lawyers. Now we have them around our necks all 
the time. That is the only way we have kept out of jail. 

Senator Dovetas. There is a dubious compliment to the gentlemen 
who sit on your left and right. 

Mr. Van Arken. You will observe that he is out of jail. 

Mr. Katsrr. Senator, I think it should be stated that virtually the 
entire history of labor law in this country has grown up around this 
very issue of meeting the competition of substandard goods. Going 
back to the great Debs case in 1890, right through the outstanding 
cases in the twenty’s, all culminating in Norris-LaGuardia, you will 
find that the thrust of unionism, the expansion, was prec isely to pre- 
vent the undercutting of both employers and union members enjoying 
high standards. 

In my judgment, the most pernicious aspect of Taft-Hartley has 
been this unreasoned assault on this basic defensive measure which 
alone remains to unions of preventing their complete extinction by 
cheap labor. 

Senator Dovetas. I am not a lawyer, as you are aware. 

Senator Tarr. Is that the secondary boycott, primarily ? 

Mr. Karser. Exactly. 

Senator Doveras. IT am not a lawyer, as you are aware, but I re- 
member the decision of the Supreme Court in the late twenty’s in the 
Bedford Cut Stone case, and as I remember it, there the limestone 
quarries in Bedford County, Ind., became nonunion, and the limestone 
which was cut in the nonunion quarries at low wage scales would then 
be taken to the cities and the stonecutters union refused to work on 
these limestone blocks and set them, on the ground that they had come 
from a nonunion quarry in which the wage scale was lower than that 
for their own union, and their union had jurisdiction over the quarry- 
ing of limestone as well as over the erection of limestone. 

The Supreme Court in its decision held that they could not refuse 
so to work; that there was not a sufficient degree of common interest 
between the stonecutters of the cities and the stonecutters of the quar- 
ries to justify a refusal to work. 

Mr. Kaiser. They did not quite say that, Senator. They refused 
to recognize that obvious community of interest, and merely held, un- 
der past precedent, that it violated the antitrust laws. 

Senator Doveras. It is your contention, I take it, that due to the 
transferability of work and materials, of labor, that a low wage scale in 
one section of an industry can spread to other sections of the industry, 
and that therefore there is a common interest between workers in the 
saine trade or industry; that workers in plant B have an economic in- 
terest in the conditions in plant A. 

Mr. Katser. There is no question about that, Senator, and that is 
particularly true with the progressive development of our communi- 
cations and transportation in this country. So you have for all prac- 
tical purposes a single market for our products. 
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Senator Doucuias. The Taft-Hartley law, of course, permits the 
remedy of the workers in the union plants combining together, to 
furnish organizers and to try to organize the workers in the nonunion 
plants; but failing that, it denies to the workers in a union plant the 
indirect pressure which they can exert by refusing to work on materials 
coming from the nonunion plant. Is that not true?! 

Mr. Katser. That is true. 

Senator Doveias. You feel that that weapon should be retained by 
the union / 

Mr. Kaiser. I feel, accurately to describe my own feeling, that the 
boycott provision when it becomes operative—and it will become oper- 
ative only in a declining economy—will be the death knell of trade 
unionism as we have known it in this country. I suggest to you that 
that feeling is fully corroborated by all labor history in this country. 

I go one step further 

Senator Tarr. I want to suggest whatever the secondary boycott 
may have been—it may or may not have been necessary in the old 
days—the Government has now provided a method by which shops 
may be organized. All you have to do is persuade a majority of the 
people in those shops that they ought to have a union and ought to 
have representation, and you are now provided a legal method. 

The very purpose of the whole labor-management relations law was 
to get away from the law of the jungle, and this was the law of the 
jungle. M: iybe it was justified under the circumstances, but today 
the whole purpose of this law is to enable you to organize these plants 
by democratic methods, by going to the people who : are there and per- 
suading them to set up or join a union. 

Mr. Kaiser. You must not forget, Senator, that the right to organize 
long antedates the Wagner Act. It is easier to say that you can or- 
ganize a group of people than it is actually to accomplish that job. 

Senator Tarr. Because they may not wish to be organized. 

That being so, the workers who are organized may not wish to add 
their labor to the product of those workers who are in opposition 
to them, which product is threatening the economic life of the organ- 
ized employees and their employers. 

Senator Doveras. If I were you, I would make a somewhat different 
reply to the question of Senator Taft, which is that the right to organ- 
ize granted by the Wagner Act, not taken away by the Taft-Hartley 
Act, is not a perfectly effective right. It is true that while on paper 
an employer cannot discharge a man for union activity, in practice 
he can discharge him ostensibly for some other reason but in reality 
for union activity. 

It becomes very hard to prove in a court of law or before an admin- 
istrative tribunal that he is actually being discharged for union 
activities. 

Senator Tarr. It is very difficult to find that in evidence when there 
is not any evidence. 

Senator Dovctas. I want to suggest that the fine art of easing people 
out of jobs without giving the real reasons is practiced constantly in 
governmental circles and in others, in industry as well. It is per- 
fectly easy to hold union men to standards of efficiency, paper stand- 
ards of efficiency and conduct, which are not imposed upon the rank 
and file of workers. While you can make the case seem as though they 
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are discharged on other grounds, in fact they are being discharged for 
union activity. 

So the protection which is given by the Wagner Act is at best only 
partial, and I think it could be argued that since it is in practice only 
partial, labor should be permitted to use supplementary measures for 
organization. 

That is all. 

Mr. RanpotrH. May I comment on the point you raised, Senator 
Taft ? 

Senator Tarr. Yes. 

Mr. Ranpoten. I think the key point and thought that you have 
there is that you have provided a way whereby, if a lot of people want 
to be organized and want to be represented, the employer has to recog- 
nize them if they go through that procedure. If they are certified as 
the representatives, then that is legal. 

What you overlook, Senator, is that in order for the union to be 
effective at all, it has to have the right to strike in the first place. 
Secondly, it has to have a certain amount of economic stability and 
strength to live during a strike in order to hope to come out winner; 
that unless those two elements are present, all you have done is erect 
a larger machinery whereby there can be only and nothing but col- 
lective begging, because there will be no economic compulsion on the 
employer to do anything that he does not want to do. Therein is the 
big mistake by saying we will dilute your labor movement with a vast 
number of people : and so fix it that you will not be able to win a strike. 
That is more and more apparent as you get into the smaller units of 
industry, where there is an interlocking and where, in the past, they 
have been able to live, such as the printing industry, with their own 
regulations, with their own mechanism of contracting one with an- 
other to do things that are in their interests; whereas if you take a 
larger industry, such as automobiles and steel, and you have millions 
of people involved, they cannot forever be on strike. Sooner or later 
they are going to get mighty hungry, and all the big corporations have 
to do is to lock up the place and wait. If they want to wait long 
enough, the employees must give in, as they always have throughout 
history. 

Senator Tarr. I suggest that that is not at all the correct picture of 
history. I suggest that unions have won practically every strike, and 
there has been a steady increase in wages, actual wages and real wages, 
under the Taft-Hartley Act and before the Taft-Hartley Act; that 
these unions are extremely powerful, in many cases much more power- 
ful than the employer; that you are much more powerful than the 
thousands of individual employers in the printing industry yourself, 
and that nothing that the Taft-Hartley law even suggests against 
you is going to deprive you of your prominent position in dealing 
with the employe rs in the printing industry. 

Mr. Ranvouru. Senator, that is not a true statement. It is entirely 
wrong. It is aun piinty wrong, because, by the figures alone, we have 
had to spend $25 million to hold our union together ; and the mere 
expenditure of that money, Senator, is proof enough that we are not 
very good at compelling anybody to do anything. 

Senator Tarr. Mr. Randolph, I suggest that the spending of that 
money was due solely to your own stubbornness. 
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Mr. Ranpoien. Senator, you are completely wrong and thoroughly 
obsessed with things that are not facts, but which have been told to 
you and you believe them for convenience. 

Senator Purrett. Mr. Chairman, I was fearful that this session 
would end before I would have an opportunity of coming to the de- 
fense, I might say, or assist my distinguished colleague, Senator 
Douglas, and that would be contrary to ‘the experience of our past 
hearings. 

Senator Douglas referred, as I remember, to the limestone case, and 
indicated that the reason for the action was because of the low wages 
paid to the workers. I am sure the Senator will agree with me that 
even if the wages had been higher than the prevailing wage scale, 
the same action and the same result would have obtained. 

Senator Dovetas, That is a hypothetical consideration upon which 
there may be difference of epinion, since the facts, in my judgment, 
are not correct. 

Senator Purret.. I remember you distinctly stated, Senator, it was 
the low wages that were paid; and I feel that you will agree with me 
that whether the wages were high or low, the action would have 
been taken and the decision would have been the same. 

Senator Doueias. How do I know? 

Senator Purrett. [ am very happy that I was able to come to your 
defense. 

Senator Doveras. Thank you very much. 

Mr. Kaiser. Of course, you ought to point out that the Republican 
Congress repudiated that decision by the Norris-LaGuardia Act. 

Senator Doueias. A combination of the progressive Republicans 
and the Democrats put it through, and there were then more progres- 
sive Republicans in Congress than there are now. 

Senator Tarr. Are there any other questions? 

Thank you very much, Mr. Randolph. 

The committee will recess until 2 o’clock, when we will hear the 
representatives of the Federated Unions of America and the National 
Independent Union Council. 

(Whereupon, at 11:35 a. m., the hearing was recessed until 2 p. m., 
of the same day.) 

AFTER RECESS 


(The hearing was resumed at 2 p. m.) 

Senator Purreiy (presiding). The hearing will be in order. 

Gentlemen, I regret very much that my colleagues will not be able 
to be here at the beginning of this hearing, and most of them may 
not be here all afternoon because they are elsewhere on official business. 
We have a choice of doing either of two things, either recessing until 
some future time, or proceeding with the hearings, and it appears to 
me it would be very unfair to you gentlemen who are coming here 
to appear before this committee to ask you to come back at some future 
time. So, unless you have objection, we will proceed with the hearings 
and the presentation of your testimony, and I can assure you that while 
my colleagues are not here in person, that they will read completely 
the briefs that you file, and also the report of this hearing. 

If you have no objection, we will proceed now to hear Mr. Arthur 
Sorensen, president of the Confederated Unions of America, Mil- 
waukee. 
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TESTIMONY OF ARTHUR SORENSEN, PRESIDENT OF THE 
CONFEDERATED UNIONS OF AMERICA 


Mr. Sorensen. My name is Arthur Sorensen. Iam president of the 
Confederated Unions of America, with national headquarters in Mil- 
waukee, Wis. For myself, and on behalf of our national officers and 
affiliates throughout the United States, I wish to thank Senator Smith 
and the other members of this committee for the opportunity to be 
heard. 

In beginning my remarks, I would like to say a few words about 
the Confederated Unions of America. The Confederated Unions of 
America is a federation of local independent labor unions, located in 
—— every sector of the United States and representing vir- 

tually every craft and trade pursued by American employees. There- 

fore, in speaking to you this afternoon on behalf of our many affiliates, 

. feel that I am voicing the views and opinions of a true cross section 
f American labor. 

"The Confederated Unions of America and its affiliates from the 
beginning foresaw and anticipated many of the inequities of the Taft- 
Hartley law. Realizing, however, prior to its enactment, the need 
of some form of legislation that would bring about better relations 
between labor and management, we were hopeful in our acceptance 
of the law as passed by the Congress in 1947. 

Senator Purretn. May I interrupt? I am very happy to announce 
that the chairman of our committee, Senator Smith of New Jersey, 
is now with us, and he will take over. 

The Cuamman. You may continue. I am sorry to have been de- 
tained a few minutes. 

Mr. Sorenson. From the beginning we have observed the interpre- 
tation and application of its provisions as they have been applied to 
the problems and issues as they have arisen where labor, management, 
and the public have been concerned. 

After 6 years of observing and many times experiencing the appli- 
cation and enforcement of many of the provisions of the Taft-Hartley 
law, we are convinced, and I am sure that this committee and the 
Congress will agree, that the intended purpose and policy as set forth 
by the Congress in the act itself has not been accomplished. Quite 
the contrary. 

The act itself nor its application has promoted the full flow of com- 
merce. The act does not equally prescribe the legitimate rights of 
both employees and employers in their relations; it does not provide 
orderly and peaceful procedure for preventing the interference by 
either with the legitimate rights of the other; it fails to protect the 
rights of individual employees in their relations with labor organi- 
zations; it does not accurately define and prescribe practices on the 
part of labor and management which are inimical to the general wel- 
fare; and last but not least, it has failed to adequately protect the 
rights of the public in connection with labor disputes. 

"To elaborate upon each of the above would consume hours of time, 
and I am sure would only result in a repetition of what has been said 
heretofore by the many others who have appeared and who will appear 
during the course of these hearings. It is enough to say that the 
Taft-Hartley Act which had as its purpose to promote labor-manage- 
ment peace has served only to renew and prolong discord. 
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I appreciate the task now before the Congress. However, I am 
hopeful in the concern of the administration and the Congress, and the 
untiring efforts of this committee to promote and effect some new 
and workable legislation that will merit the respect and support of 
both labor and management. I am confident that something can and 
will be accomplished. The Congress and all of us concerned must 
realize and dedicate our efforts, here and now, to the proposition that 
in order to accomplish any desired purpose, we must all of us approach 
the problem with an unselfish and cooperative spirit that will first of 
all merit the respect and support of one another. 

It is in this spirit that I submit to this committee the following 
recommendations to the Congress, who, as true representatives of the 
American people, will make them a part of our American code, by 
which we all have a desire and purpose to live and let live. 

The most familiar, and certainly the most controversial, provisions 
of the Taft-Hartley Act are those which provide for injune tive relief. 
Experience has shown that neither the injunction provisions of sec- 
tion 10 nor those contained in sections 206 through 210 have any place 
in the field of labor-management relations. 

It is a basic and accepted fact, and must be admitted from experi- 
ence, that these provisions were aimed primarily at organized labor. 
For this reason, if for no other, they are fundamentally wrong and 
basically un-American. The injunction is distinctly an equitable 
remedy. It isa “strong arm” remedy of the courts, one that is “tran- 
scendent or extraordinary” to the existing statutory law, and, as such, 
should not be lightly indulged in, but should be used sparingly, and 
only in a clear and plain case, where the statutory law has failed to 
prov ide another remedy. 

The only recognized use and function of the injunction is to main- 
tain a status quo of _ parties until such time as their differences 
may be resolved by a legal determination of their respective rights. 
It cannot be said that i injunction as used against labor under the 
provisions of the Taft-Hartley Act accomplishes this purpose. In- 
stead, its use completely destroys the status of one party while greatly 
enhancing that of the other. There are other and more equitable 
means of Government intervention where a labor-management dispute 
is about to jeopardize the national security or national health and 
welfare. 

We propose that the Federal Mediation and Conciliation Service, 
which has done a most commendable job in the past, be reorganized in 
such a manner as to empower it through its statutory facilities to make 
every effort to equitably resolve and end all labor-management dis- 
putes where Government intervention is required. In the event all 
mediation efforts fail within a reasonable time or before a walkout 
is precipitated that would jeopardize the national security and/or the 
national health and safety, we propose that such dispute be submitted 
to Congress for its determination. 

The Cuatrman. Should there be a strike at that stage before Con- 
gress gets through with its long debate as to what to do with the case ? 

Mr. Sorensen. What is that, sir? 

The CrarrMan. Should there be a strike under the theory of your 
proposal ¢ 

Mr. Sorensen. No, sir. 

The Cuamman. How would you stop it ? 
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Mr. Sorensen. We believe that when that is in the making, where 
it is affecting the national welfare, the Mediation and Conciliation 
Service should be immediately notified and called into that dispute. 
If they find that it is impossible to avoid a strike, then they should 
immediately take it before Congress. 

The CHatmrMan. Congress might take 2 months to get to a conclu- 
sion. I have been in Congress for years, and I know that it takes a 
long time sometimes to get to the end of a debate on a subject as 
difficult as that. 

Would you have no stopgap measure in there to keep production 
going and keep the boys in Korea supplied with munitions—the tanks, 
guns, ammunition and so on? 

Mr. Sorensen. Yes; we believe that should be held immediately 
when mediation has taken place on a national emergency. Congress 
should declare that a national emergency, and thereby notify the 
Mediation Service, and there should be no strike or lockout while 
that is either pending or settled by mediation. If they cannot settle 
it then it can be settled by Congress but during that interim there 
should not be a strike or a lockout. 

The CHarrMan. How can Congress stop it without passing some 
law requiring an injunction or something of the sort? I am trying 
to get at your argument against the injunction and I am trying to 
see how you would keep production going without somebody some- 
where in Government taking some particular step. 

Mr. Sorensen. We felt that Congress could immediately declare 
that emergency. With the injunction, we have felt that an injunction 
has been held against unions and it does not compel people to work and 
it has been ineffective. 

The Cuatrrman. How would you compel them to go on working if 

» needed tanks for the boys in Korea? 

ies Sorensen. We are of this opinion, sir: That when Congress 
would take such a step, it is unbelievable to believe that the working 
force of this country or industry would go against the recommenda 
tion of Congress and still go out on strike or lockout. We do not be- 
lieve that would happen when Congress recommends such an action. 

The CHatrMaANn. Congress does not recommend ; Congress legislates. 

Mr. Sorensen. Well, I would say pass a law, and if they found it 
was affecting the national emergency, they would, of course, abide 
by that, without going further. 

That is, rather than the factfinding board. We believe that fact- 
finding board is a slow process and of course, under the fact-finding 
system that still is just a recommendation and it has no authority to 
say you must or you must not; where Congress, we believe, should 
and would have that authority to say that they should or should not 
immediately, right then and there. 

The Cratrman, But the gist of your position is that when the time 
comes when some arm of the law has to come in, these boys are going 
to be kept working while the boys in Korea need ammunition / 

Mr. SorENSEN. os is correct. 

The Cuarrman. I do not see how that is much different than the 
injunctive process which is provided for in the Taft-Hartley Act. It 
says it is against the law and therefore the court will enjoin a strike 
during that period when we are trying to get the thing settled, and 
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you admit such a period may come and you admit we will have to go 
to Congress and Congress will have to do something. 

We are trying to find out just what Congress should do under those 
conditions. 

Mr. Sorensen. Possibly the shorter method would empower the 
Senate Labor Committee on Education to combine with the House 
Labor Committee on these issues and they should be the people to say 
“This is it, one way or the other .—representatives of the joint com- 
mittees representing Congress. 

The Cuarrman. Would that be construed as compulsory arbitra- 
tion / 

Mr. Sorensen. I do not know as it would become compulsory 
arbitration; it probably would go further than that. It would be a 
must in time of war, the same as they draft anyone in the service or 
something else when there is a war and it is affecting the national 
economy of this countr a 

We certainly believe that that should be immediately stopped at 
that time, and we should let that go along and let Congress find out 
who was wrong in this dispute, but continue producing all of the time 
that this dispute is being examined. 

The Cuarrman. Of course, that was the purpose of the emergency 
provisions of the Taft-Hartley Act. Maybe not worded exactly the 
way you have it but the purpose is the same—to keep production going 
so that the thing can be settled without having a stoppage of work. 
That is what you are after and that is what we are after in the Taft- 
Hartley Act. 

Mr. Sorensen. We believe, sir, that Members of Congress, in other 
words, issuing that ultimatum, which it would amount to, would have 
far more effect than a fact-finding board that can only come back and 
recommend. This would be it period, and we believe that by Congress 
directing that it would carry a lot more weight with both industry and 
labor. We do not think that they would react against Congress issu- 
ing that ultimatum, whereas they might be reluctant to go along with 
a fact-finding report or an injunction. 

They probably feel that the injunction is directed against one or the 
other, and when it comes from Congress we do not think anyone should 
have any argument as to what should be just. 

Congress is in a position to know at all times when it must be 
effective, and how soon, rather than possibly fact-finding or injunction. 

The CuamrMan. You think that there should be no strike while the 
Congress is debating the matter ? 

Mr. Sorensen. Positively not, if it affects the national economy of 
this country during war, positively not. 

The Cuarrman. I wonder if there was a strike, what you would do 
then? 

Mr. Sorensen. We cannot be lieve—I may be wrong in that—but we 
cannot believe that the American workers or the American industri- 
alists of this country would go against the Congress of the United 
States, who they have elected, if they say : “You people should continue 
to work.” We do not believe that they would go that far. I do not 
believe people would go that far. We may be wrong in our assumption. 

The CHarrman. I am interested in getting your argument. You 
may continue. 
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Senator Purretit. Of course, there would always be the hazard 
that perhaps they might decide to go on strike, and here you have a 
national emergency with people feeling that maybe in spite of what 
Congress might say, not do but say, they might do that. This is an 
emergency, you understand. You might find yourself wishing at that 
time that you had taken provisions or ret: Lined provisions for meeting 
that condition. 

Mr. Sorensen. We certainly believe—we are in accord with that-— 
but we believe those conditions should be strictly the responsibility 
of Congress, who is in a position at all times most certainly to know 
the conditions of the economy and the war conditions of our country 
better than any other person in the country. 

Certainly, if the Congress would say that “this is the effect this strike 
is going to have or this lockout; we insist that this is an eme rgency 
and you people will not strike. We will investigate this by Members 
of Congress and we will find out who is wrong and they will pay the 
penalty, whether it be the industry or the worker. But you will 
continue to work and you will continue to produce.” I think it would 
have different results. I think the effect would be different, coming 
from Congress, than it would, as I have stated, from an injunction. 

It seems like people kind of feel that the injunction is directed at 
one side. They certainly could not say that when Congress takes the 
stand and issues this directive. That is our opinion. 

Senator Tarr. Have you any unions large enough to call a nation- 
wide strike or have this apply to you? 

Mr. Sorensen. In our organization ? 

Senator Tarr. Yes. 

Mr. Sorensen. Well, I would say that the oil-refinery industry in 
this country is represented 98 percent by an independent union and if 
they would take a notion to all take a walk I imagine it would affect 
the economy of this country. 

Senator Tarr. You have a pretty complete coverage in the oil indus- 
try; is that right? 

Mr. Sorensen. Yes, sir. 

Senator Tarr. In the refining industries ? 

Mr. Sorensen. Yes, sir. 

Senator Tarr. That is an answer to the question. 

The Cuairman. Will you continue? 

Mr. Sorensen. We recommend that section 10 (a) of the act be 
note: ‘nin such a manner as to give the proper agency of any State 

‘ Territory jurisdiction over any cases in any industry (other than 
adnas mi anufacturing, communications, and transportation, except 
where predominantly local in character) even though such cases may 
involve labor disputes affecting commerce. We believe that such a 
provision would, to a tremendous extent, relieve the present cumber- 
some burden of the NLRB, causing it to become more functional in 
its own realm and thereby conforming to the President’s policy of 
shifting, wherever possible, a part of the Federal burden to the States. 
Such a provision would also place the jurisdiction of local problems 
and issues arising in most cases between the smaller organizations of 
both labor and management on the local level where they rightfully 
and equitably belong, thereby relieving the parties of the prolonged 
and expensive proc edure m: ny small local organizations have experi- 
enced under Federal jurisdiction. 
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The CHamman. You would like to get the Federal Government out 
as far as possible? 

Mr. Sorensen. We would like to get the National Labor Relations 
Board out of a point where, if someone buys a razor, they take juris- 
diction because it was made out of the State. We believe they are 
going pretty far on this thing. We might as well forget about State 
laws. 

There are several suggestions we would like to make in regard to 
improving and expediting procedure of the National Labor Relations 
Board. There there is an urgent need in this regard is well recog- 
nized by everyone concerned. Our first suggestion and perhaps the 
most obvious and practical one would be to make available to the 
Board additional funds so that it could hire and maintain a sufficient 
personnel. Much could be accomplished by improving and in many 
cases eliminating certain internal procedures. 

Second, that the General Counsel be made completely independent 
of the Board, and responsible only to the President. He is largely 
independent today although the Board does control certain aspects 
of his work. Our experience under the Taft-Hartley Act has con- 
vinced us that the present separation of functions has been a tre- 
mendous improvement over the old system of pe rmitting the judge to 
sit on his own cases. 

Third, it has been proposed that one way of improving and expedit- 
ing procedure of the NLRB would be to increase its members from 
5 to 7. We agree with this proposal. There has been no objection 
to such increase on the ground that it would not improve and expedite 
the procedure of the Board. The only objection that has been pro- 
sie is that such increase in the number of members on the Board 
would make it possible to pack the Board for political purposes. 
Gentlemen, I submit to you, as a member of a minority group of organ- 
ized labor, that the Board is “packed” for whatever purposes, and 
it is quite evident from our experience that the only way to “unpack” 
it is to increase its members. 

Fourth, we proposed that the NLRB regional directors be appointed 
by the President by and with the advice and consent of the Senate. 

As a constructive amendment to the present law we propose the 
following changes regarding the method of determining appropriate 
bargaining units. 

First, we recommended that the word “foreman” be redefined, where- 
by only those who actually perform management duties be excluded 
from collective bargaining. 

Second, we recommend that the full protection of the law be given 

foremen, supervisors, and guards. We concede that it is both 
appropriate and desirable that for bargaining purposes these groups 
should be restricted to their own units. However, we do feel that it 
is unduly restrictive to force these employees to isolate themselves 
from the labor movement by prohibiting them a choice of affiliation. 

The Cuarrman. You mean that you would have a foremen’s union 
or a supervisors’ union set up just for the individual group; is that 
right ? 

“Mr. Sorensen. Yes, sir, or guards, strictly for that group. 

The present requirement of non-Communist affidavits we recom- 
mend to be either revised or entirely eliminated from labor-relation 
legislation. The provision as now stated is not only ineffective, un- 
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just, and discriminating, it presupposes and labels the American 
workingman to be a second-class citizen. 

We can see no merit in the proposed amendment to outlaw industry- 
wide bargaining. It is our conviction that such restriction on collect- 
ive bargaining would not, nor could not, insure the proposed results. 

We recommend that the provision of the act, by which recent inter- 
pretation permits nnion-shop agreements to be “deauthorized” during 
the life of a contract be either revised or eliminated. The provisions 
1s now interpreted are extremely disruptive to collective bargaining. 
Instead of having as their purpose the stabilization of unions and giv- 
ing effect to their legitimately negotiated contracts, the result is un- 
stabilization and insecurity. 

Senator Purreru. I am most anxious to find out, Mr. Chairman, 
if I may; at the beginning of page 6, your second paragraph, you 
recommend that the word “foreman” be redefined whereby those who 
actually perform management duties be included. 

What do you consider the minimum level of management duties? 

Mr. Sorenson. Those foremen or supervisors who have strictly the 
right to hire and fire. 

Senator Purret,. Thank you. 

Senator Tarr. That is one of the tests, but I think that it cannot be 
the only test. You have got to have some others in some cases. I 
think it is quite agreed you do not want to go down to the strawboss 
level, that is true, but I think that our definition in the act is not bad. 
However, we will consider changing it. 

Mr. Sorensen. We propose that where in any industrial unit or 
organization an historically recognized bargaining unit has been in 
existence for a specified period of time, the carving out of separate 
units should be prohibited. To give a concrete example of what may 
happen under the law as it exists today, a small number of employees 
who are technically skilled, and indispensable in a plant, may cause 
an election, for purely vindictive reasons, and thereby become a dicta- 
torial group of a few individuals, whose sole purpose is to harass their 
former brothers and bargaining agent and/or their management. It 
is incumbent upon the Congress to protect, not only organized labor, 

but management and the public as well from the havoc that may be 
caused by a vindictive few. 

We propose and urge that the present bar on voting in NLRB elec- 
tions by employees who have been replaced by strikebreakers and per- 
mitting the so-called scabs to vote in such elections be eliminated. 
The practice permitted by the present law legalized one of the most 
effective tactics employed in union busting. Permit me to quote 
President Eisenhower in his speech to the American Federation of 
Labor at its convention last September. Referring to the Taft- 
Hartley Act, the President said: 

I know that the law might be used to break unions. That must be changed; 
America wants no law licensing “union busting.” Neither do I. 

We propose that the law be changed to extend its full protection to 
those employees who in many cases have been vindictively discharged, 
by granting to them the right to vote for the organization of their 
choice, and denying to the “opportunity seekers” the right to a voice 
in determining a legitimate bargaining agent. 
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We recommend that the union-security provision of the Taft- 
Hartley Act be amended, particularly in regard to the so-called free 
riders or those employees who refuse to share in the responsibilities, 
obligations, and costs of unionism, and yet are eager to reap all its 
benefits—in many instances for the sole purpose of harassing and 
disrupting their own legitimate bargaining agent. We submit to you 
that this is representation without taxation and is as fundamentally 
wrong and basically un-American as taxation without representation. 

Senator Tarr. We permit a union-shop agreement that meets that 
objection. Do you want us to legislate the union shop everywhere by 
force? How much further can we go than we have gone and prevent 
free riding ? 

Mr. Sorensen. Senator, the only thing under that union-shop pro- 
vision is that the union votes for a union shop and still the employers 
do not see it that way, and evidently that union-shop provision is not 
included in the contract. 

Senator Tarr. It is not in there unless the employer agrees, but that 
is what I ask. Do you want us to legislate a union- shop provision 
regardless of the employer’s wish? T hat isa possibility. 

Mr. Sorenson. I think the next paragraph, Senator, will cover 
that item. 

It is not the purpose of independent labor by this proposal to in- 
crease or extend its jurisdiction by making it mandatory that every 
employee join or become a member of a union in order to work. We 
are not asking, as has been suggested, for a closed-shop provision in 
order that eventually under the protection of the law, we may become 
another dictatorial tyrant in the field of labor. It is only that we seek 
protection from those who seek to destroy and invade us by whatever 
means available, 

Under the present law the certified bargaining agent is not only 
compelled to ne vain for these so-called free riders but are further 
compelled to h: indle any and all grievances at whatever cost upon the 
demand of an employee who refuses to pay his fair share of the burden. 

The instigation of grievances through some indifferent and un- 
scrupulous free riders has become a common practice of the larger 
organizations who seek to destroy and invade smaller organizations 
by these indirect attacks upon their treasury which is recognized to 
be their most vulnerable point of attack. 

We propose that all such nonmembers be required to pay their fair 
share of the established dues of their recognized bargaining agent. 

The Cnarrman. I have been asked to ask you the following ques- 
tion in this connection: Do you favor amending the present act to 
permit agreements between employers and unions authorizing the 
closed shop? ? 

The union shop is not quite the same thing, as you know; the closed 
shop means that you have to get your employees from ‘within the 
union. 

Mr. Sorensen. We have been opposed to the closed shop. 

The CHarrMan. You are opposed to the closed shop ? 

Mr. Sorensen. Personally, yes. 

Senator Tarr. 2 am not sure about the Canadian law, but they may 
require a payment of this kind even in cases where there is no union- 
shop agreement. Iam not sure. We copied the Canadian law which 
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was made by a court, and, of course, where they have a union-shop 
agreement your argument here is completely answered. 

The question is, Should we go ahead and in effect legislate a union 
shop or legislate a fee to be paid whether you are a member of the 
union or not? That is a possibility. I had not seen the proposal 
actually advanced before. 

Mr. Sorensen. I would like to offer, with your permission, Mr. 
Chairman, one comment as to why we are reqvesting that. We have 
a case right now with one of our affiliates, the Independent Metal 
Works Union, Local 1, at Hughes Tool Co. They do not have a 
union shop and here is what happens. 

The outside union is trying to bore in there and they find out who 
are not members of the union and, of course, the first thing they see 
to is that they continually file grievances. Most of our contracts we 
have contain an arbitration clause in them. In this case here, these 
persons that do not pay dues will process a grievance and in most cases 
today, as you well know, going to arbitration costs the union anywhere 
from four hundred to fifteen hundred or sixteen hundred dollars. 

Now, we feel it is unreasonable. The law says today you are the 
collective-bargaining agent and you must represent all employees 
of that unit in regard to wages, rates of pay, and so forth. So here 
is a party that will come along with grievances and continually file 
grievances. You must process -them and it costs you four or five or 
six hundred dollars. He goes back and says: “You suckers, you are 
paying your dollars, make them do it for nothing.” He is the usual 
fellow that is always causing these grievances, and trying to break 
the union. He is drumming up something all of the time to get you 
into arbitration. 

If you do not arbitrate, you are a company-dominated union. That 
is what he will shout. 

Senator Purre.y. Is it a fact—or let me put it another way, woula 
you advise a change in the law whereby the unions would be certified 
to be bargaining agent for only those who belong to the unon? Is it 
not a fact that the union demands the right to be De argaining agent for 
these whether they are free riders or not / 

Mr. Sorensen. Well, I can see where it would probably be quite 
dangerous to write a law and ask the union to only bargain for those 
persons who are union members. I would say that probably would be 
quite dangerous. 

In this case we are not asking for these employees, that they must 
join the union or pay any initiation fee. Where these employees have 
had a chance to vote whether or not they want a union, and a ma- 
jority of the employees have decided they want a union, then we feel 
that it is not unreasonable to expect these people to pay that. 

The union determines the initiation fee and the rate of dues. After 
a majority has decided they want a union, we feel that a minority 
should at least pay the going rate of dues. If they do not want to 
join the union they do not have to pay the initiation fees. 

We believe they should pay the same going rate of tax so long as 
they are receiving the benefits of those who are financing and keeping 
this union in business. Without that tax, it is probably a small 
retainer, in order to hire counselors for these arbitration cases, and 
money must be there. If they all took a notion not to pay, the union 
would be in awful condition. 
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Senator Purret.. There are two sides to it, two answers, and you 
have chosen one and perhaps you do not wish to consider the other one. 
The other one is simply to ask the union to represent those who are 
members of the union, in which case you would not then be faced with 
the need for defending the rights of those who are not members of 
the union. 

Mr. Sorensen. We feel, sir, it would be unfair after an election has 
been conducted, and a majority of those employees—I am assuming 
now they have selected a union, and if they vote for no union there 
is no argument. Where a majority of them have had a right to vote 
and have selected a unit, that would be another story, and we believe 
they have had their choice and made their choice and then to go back 
and say: “Now you have selected the union by majority vote, but 
the union is only going to process grievances by you people who voted 
fora union and not those who voted against it’ "—_how are we going to 
tell who voted for the union in the first instance? 

Senator Purre.t. I am not advancing that as a suggestion but I 
am wondering what your thinking is on it. 

Senator Tarr. Your last proposal: “We propose that all such 
nonmembers be required to pay their fair share of the established dues 
of their recognized bargaining agent,” that is under the Canadian rule. 
The Canadians do not make the man join the union, but they do require 
him to pay these dues. 

I wonder, though, how we do that legally? What is the approach 
to that job? How do you levy a tax on these people, so to speak, 
for the benefit of the union? I am only raising the constitutional 
question of how we enact that kind of a provision. 

I think that is perhaps what we ran up against in 1947 when we 
first had it up, because the whole thing started from the Canadian 
law, and there is a question as to how, constitutionally, we can make 
these people, individuals who are not members of a union, pay dues 
toaunion. Itisashare or whatever you may call it. I do not know. 

You might ask your lawyers to make a suggestion on that point. 

Mr. SorENSEN, WwW e felt, of course, that we would let you gentlemen 
here, who are experienced with this type of legislation, make the legal 
determination. 

In concluding my remarks before this committee, I would like to say 
a few words in behalf of the Confederated Unions of America and in 
the interest of independent labor throughout the country. 

During the past two decades, numerous independent unions have 
been formed throughout the United States, involving every craft and 
trade, for the purpose of collective bargaining. These independent 
unions have seen fit to isolate themselves from the A. F. of L. and the 
CIO influence and dictatorial domination, in part, because of 
the fundamental differences of opinion with these international 
organizations. 

In the main, however, because independent unions are comprised 
of American workers who believe in and are dedicated to the basic 
American principles that union policy must coincide with the wel- 
fare of the communities in which thev and their families live, if the 
best interest of all is to be served. This they feel can best be attained 
by freedom to determine policy—unhampered by national or inter- 
national interference. 
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This principle of independence and local autonomy is an honored 
and sacred heritage of American labor and must be recognized and 
preserved by the laws of our land. 

Thus far, neither the administrative nor the legislative branches of 
the Government have constructively recognized this responsibility. 
In our efforts for recognition and representation, we have found, too 
often, that the very people in our Government who speak vociferously 
in favor of equality and freedom, and the protection of minority 

rights, look with disdain upon labor unions established and existing 
upon these ve ry same pr ine iples. 

Our efforts in the cause of independent labor in practically every 
instance have been brushed aside with the same f: wnifis ar quary, “How 
many do you represent?” Today, it is said that nearly 2,500,000 
American workers are represented by independent unions. The fact 
is that no one actually knows. Gentlemen, our sincere convictions in 
the cause of independent labor has demanded that we voice our views 
and present them in the interest of all. It is the sincere conviction of 
the Confederated Unions of America that independent labor deserves 
and is entitled to some recognition in Government administration of 
the problems and affairs of labor in Washington, comparable to that 
enjoyed by other labor groups. Such recognition in the form of 
representation in the various agencies affecting American labor along 
with other labor groups is mandatory upon a government “of the 
people, by the people, and for the people”, if such administration is 
to be “equal rights to all and special privileges to none.” 

We propose that, if the administration or its agencies fail to con- 
structively recognize this responsibility and moral ogligation to in- 
dependent labor, that the Congress by resolution or statute demand 
that such recognition to be forthcoming. 

Gentlemen, this concludes my remarks to the committee. Again I 
want to thank you for your courtesy and attention and trust that 
your sincere consideration will be given to the suggestions and pro- 
posals that I have here made. 

The CuHairman. Mr. Sorensen, you call your organization the Con- 
federated Unions of America, and I see our next witnesses are going 
to be from the National Independent Union Council. What is the 
ditference between those two groups / 

Mr. Sorensen. Well, possibly except only one thing, the name. I 
guess we are all here for the same purpose. 

Senator Tarr. Do you know how many independent unions there 
are in the United States today ? 

Mr. Sorensen. No, sir; we have tried to find out from the Depart- 
ment of Labor for the last 10 years. The only answer that we can 
get from the Department of Labor that has been released, has been 
released, I believe, to the subcommittee of the House of Representa- 
tives that was investigating the Wage Stabilization Board. That 
has shown, I believe, over 2,200 independent units. 

But the thing is, the Department of Labor or the National Labor 
Relations Board only has a list of those independent unions who come 
under the Labor-Management Relations Act of 1947. 

Right in our own State and I would say every other State in the 
United States, thousands and thousands of independent unions who 
are not affected by interstate commerce do not register because they 
do not require the services of the National Labor Relations Board. 
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There is no way, and I know of no State, and we have asked our 
State to try to make a survey to get a list of all of the independent 
unions in our State, and it is just impossible, sir. 

We would like to see some way, and I do not know just how it 
would be, but at one time we suggested it probably might not be ask- 
ing too much for Congress, for the benefit of the public—you always 
hear press releases of how many people are organized in this country 
and we do not believe that that is a true picture. We believe there 
are a lot more organized than the press releases indicate, I do not 
know. 

I was wondering if it would be asking too much for Congress to 
pass a law without a lot of form, and do not get into the NLRB busi- 
ness, where they make up their rules as they go along, but a simple 
form where all unions who had a collective bargaining agreement in 
this country with an employer should probably be compelled to sign 
a little blank and register and send it into the Department of Labor 
and include the number of employees they represent. 

That way we would have a true picture and there would be no 
question of how many independent unions there are in this country, 
and it would be accurate. 

Senator Tarr. I do not think either the A. F. of L. or the CIO 
are anxious to show exactly the number in their various affiliated 
unions. In fact, I do not think that the head council really know 
about some of tlreir unions. 

Mr. Sorensen. Well, I would just like to add, Senator Taft, in 
respect to furnishing a list of our affiliates, we want to be sure to 
sain this plain: That the independent movement is just a little bit 
different from the CIO or the A. F. of L. 

In 1946 we were in Washington, and I believe in 1948, and we called 
a meeting of independent unions, either by proxy or by letter, and 
at that time—that is, not including the mineworkers, but excluding 
the mineworkers who we understand has a sizable membership and 
who today are classed as independent; and did not include some of 
those unions that had been expelled from some of the larger interna- 
tional units. 

But we, at that time, spoke for by proxy, or by letter, over 2 million 
members of independent unions. However, they were not all paying 
dues into our organization and they were not per capita dues payers. 
We are not concerned about that. But we are all headed for the 
same purpose and the same requests, and they had requested that we 
voice their opinion, and we were given authority to voice their opinion 
at that time. Up until this date, that proxy or letter has never in- 
structed us to not speak in their behalf. 

The CuHarmman. Are there any more questions? 

Thank you very much. We appreciate your testimony. Personally, 
I find it very interesting. 

We will now hear from the National Independent Union Council. 
I understand that Mr. Mahon is to be the witness. I recall meeting 
you, Mr. Mahon, a little while ago in my office. We are glad to see 
you here again. We hope you will present your case to us. 
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TESTIMONY OF DON MAHON, EXECUTIVE SECRETARY OF THE NA- 
TIONAL INDEPENDENT UNION COUNCIL, AND PRESIDENT OF THE 
NATIONAL BROTHERHOOD OF PACKINGHOUSE WORKERS, INDE- 
PENDENT; ACCOMPANIED BY SAM POWERS, PRESIDENT OF THE 
LAMPWORKERS COLLECTIVE BARGAINING ASSOCIATION; CLAR- 
ENCE W. BENNETT, PRESIDENT OF THE CONNECTICUT UNION 
OF TELEPHONE WORKERS; RICHARD TUSSEY, SECRETARY OF 
THE METAL AND MACHINE WORKERS OF AMERICA; AND JAMES 
BURR, EXECUTIVE COMMITTEE MEMBER, NATIONAL INDEPEND- 
ENT UNION COUNCIL 


Mr. Manon. Thank you, Senator. We have some people with us 
whom I would like to introduce as we come to them. I prepared a 
statement, and I will continue with it, and I will come to their intro- 
duction, if that is agreeable. 

Senator Tarr. Do you deal with this last question with which we 
are dealing, about how many independent unions there are in the 
country, and so forth? 

Mr. Manon. Yes. In our statement we cover that, I believe, a 
little bit more specifically. I will be glad to answer any questions 
afterward if it does not give you a satisfactory answer. 

The Cuarrman. You are going to read your summary ? 

Mr. Manon. Yes. The big statement has detailed information, and 
we thought it might be of assistance to the committee later on. 

Mr. Chairman and members of the committee, my name is Don 
Mahon. Iam executive secretary of the National Independent Union 
Council, a federation of independent unions. I am also president 
of the National Brotherhood of Packinghouse Workers, an independ- 
ent labor union. having held this latter position continuously since 
1939. 

The National Brotherhood of Packinghouse Workers was organized 
for the purpose of protecting and promoting the social and economic 
welfare of its members. It presently consists of 28 local unions, 
While most of the membership is employed in the meatpacking indus- 
try, some are employer in such allied industries as dairy and poultry, 
ice cream, warehousing and cold storage, and repairing of railroad 
cars used in the shipment of meat products. 

The National Independent Union Council was organized as a result 
of the recognition by independent unions of the need for concerted 
action, not only to obtain an equality of treatment by administrative 
tribunals, but also to withstand challenges of affiliated organizations. 
The designation “independent” is appropriate since Webster defines 
it as “freedom from control by others; self-government.” Every mem- 
ber union can meet that description. The membership of each member 
union retains complete local autonomy in all local matters. The 
council was organized 2 years ago. We have been advised of the 
endorsement of our program, policies, and objectives by many of the 
more than 2,000 independent unions presently existing. 

The Cuairman,. You say 2,000. You heard the last witness indicate 
that there were about 3,200. What is the basis of your estimate now / 

Mr. Manon. The basis of our estimate, sir, came as a result of some 
activities that we carried on down here a couple of years ago. 
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You may remember it was in connection with the Wage Stabiliza- 
tion Act. Asa result, as a sort of gesture and half-way representation, 
the Wage Stabilization Board set up an office for independent unions. 
From that time on, those cases af ecting independent unions were 
channeled through that office or its subsidiaries in the various regions 
of the country. 

In charge of that office was Mr. Leo Litten, who kept, of course, a 
record of the independent union cases handled. On the basis of the 
information that was derived through that office, we have made 
our calculations. There were at the final count, before the office went 
out of existence, in excess of 2,200 independent unions that had done 
business through that office. 

Now, we, of course, maintain there are many others. There are 
some independents that might have not been in interstate commerce 
or for some reason or other did not come under its jurisdiction. But 
we do have definite knowledge. 

The CHamman. Can you give us an estimate of the total overall 
membership ? 

Mr. Manon. I would be in the realm of speculation if I did. We 
have estimated that there is somewhere in the neighborhood of 5 mil- 
lion. Now, the Bureau of Labor Statistics, as of December of 1952, 
showed, I believe, 48.8 million people in this country, nonagricultural 
workers, gainfully employed. Now, the CIO and AFL in their most 
exaggerated claims—and they are not noted for being too conservative 
about it—claim about 15 million altogether. It is obvious that the 
remainder are either in independent unions or as yet unorganized. 
That is of the 48 ree So I think you can see that there is probably 
around 32 million or 33 million there that are not claimed by those two 
federations. 

On that basis, it is hard for us to derive that information. We 
have, time and again, requested from the Bureau of Labor Statistics 
who, as you know, can figure our cost of living to the tenth of a 
penny, and we have asked them for such information. 

The Bureau of Labor Statistics has prepared for the CIO and AFL 
and a few other unions a very elaborate, attractive directory of labor 
unions in the United States. The criteria they use are that it must 
be a national union, and their description of a national union is that 
it must have 2 locals or contracts with more than 2 companies. 

The result is that we have unions with—for example, the Shipyard 
Union which I will mention, over here at Newport News, has 17,000 
people it represents, but they do not rate the directory of labor 
unions of the United States. 

My friend here on my right, Mr. Bennett, is president of the Con- 
necticut Union of Telephone Workers, 65 locals, the largest union 
in Connecticut. You will not find them listed in the directory of 
labor unions in the United States. We do not know where the BLS 
of the Department of Labor draws the line on who is a union and 
who is not, and we think it is a matter of record, they are certified 
and everything, but that is one of the things that we feel is dis- 
criminatory toward independent unions. 

We believe that they can tell this committee probably how many 
clothespins there are in the United States, and they ought to be able 
to tell us how many union people there are in the United States. 
We have not -been able to convince them of that fact. 
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The Cuarrman. Taking the AFL and the CIO, based on their 
claims, as you have just stated, and your independent unions, you 
have about 20 million out of 38 million people organized at the present 
time. That means that you have about 25 percent of all of the or- 
ganized workers in America, in independent unions. Is that a correct 
statement ? 

Mr. Manon. That was not quite my statement. I would say that it 
would be strictly speculation with us. We do not know exactly how 
many there are. But the Bureau of Labor Statistics says 48 million 
were employed in 1952. You take 15 million away from that, and that 
leaves something like 33 million there. Well, those people are either 
unorganized or in independent unions. They are all gainfully em- 
ployed, and we think that they are entitled to some services from 
the Department of Labor and some recognition. That is our primary 
purpose down here. 

Senator Tarr. You are not only speaking for independent unions, 
but for unorganized people generally ¢ 

Mr. Manon. We feel that the smaller unions, our problems are more 
akin to the smaller groups like that, and we do believe that they need 
the services that can be rendered by the Department of Labor. I 
certainly think that that is the purpose of the Department of Labor, to 
serve all of the people. 

The Cuamman. Go ahead with your statement, please. 

Mr. Manon. Thank you, sir. 

Representatives of independent unions here today include Sam 
Powers, on my left, national chairman of the National Independent 
Union Council, and president of the Lamp Workers Collective Bar- 
gaining Association—Mr. Powers is from Cincinnati, Ohio; and 
Clarence W. Bennett, national vice president of the Council, and 
president of the Connecticut Union of Telephone Workers, which is 
not only the largest union in Connecticut but also one of the inde- 
pendent unions which represents approximately two-thirds of the 
telephone industry workers. 

Senator Tarr. Is that in Connecticut or throughout the country ¢ 

Mr. Manon. Throughout the country. My basis for that statement 
is from the same source. During the wage stabilization period, this 
office of independent unions handled all independent union cases 
affecting telephone workers, and the estimate we got there was that 
approximately two-thirds of the telephone workers throughout the 
country were represented by independent unions. 

We have a witness here, I say, the gentleman who had charge of that, 
who could probably elaborate on that. But that was the number of 
people who were involved in independent union cases before that 
Board. That is the basis for our statement. 

At this time, I would like to also introduce from Newark, N. J., 
James Burr, representing the electrical workers. 

From Cleveland, Ohio, Richard Tussey, representing the Metal & 
Machine Workers of America; and Robert Volette, from Cincinnati, 
our recording secretary. 

The Cuamman. I am glad you included New Jersey. I was afraid 
when you were talking about’ Connecticut and Ohio, you were going 
to leave the chairman out. 

Mr. Manon. Senator, we have got you covered. You may remémber 
that I presented you a list of some 270 unions, and Senator Taft, I gave 
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him I believe 229 that were in Ohio; and you know about Connecticut, 
Senator Purtell. We are pretty well represented there, too. 

We are trying to provide that material, and now we are not asking 
you to subsidize us for doing this work for the Department of Labor, 
but we would like to have you do something to get them to give us 
a lift on it. 

I should perhaps mention at this point that the independent unions 
associated in the National Independent Union Council cross indus- 
trial lines and include not only telephone workers, shipyard workers, 
electrical workers, meat packing and processing, auto parts workers, 
rubber workers, paper makers, and electronics employees, but also oil 
producing and refining, metal workers, steel fabricators, chemicals 
and plastics, home appliances and furnace workers—to mention only 
afew. Defense work ranks high in these groups. 

The members of the more than 2,000 independent unions mentioned 
above are in fact engaged in every type of industry and are located in 
every State of the Union and in the possessions of the United States. 

Good examples of the variety of independent unions can be illus- 
trated by comparison of our small Paper Box Makers Independent 
Union with less than 50 members and the giant Peninsula Ship- 
builders Association representing approximately 17,000 people in 1 
local whose accomplishments include the building of famous U. S. S. 
United States. Both of these affiliates of the National Independent 
Union Council enjoy complete local autonomy. 

We wish at the beginning of this statement to acknowledge our 
deep appreciation of the many courtesies extended to these organiza- 
tions by Members of Congress, and our appreciation of the oppor- 
tunity to appear before this committee today. 

We recognize that recitation of generalities are of little value to this 
committee. We, accordingly, wish to resort to a recitation of case 
treatment and case decision to point up what we believe are errors of 
judgment, errors of policy, errors of construction of the intent of 
Congress, and instances which provide only a conclusion of discrimi- 
nation against independent unions. 

First, regarding the subject of equal treatment: I am advised that, 
during the testimony of the Chairman of the National Labor Rela- 
tions Board several weeks ago, he advised the House Committee on 
Education and Labor that so-called company unions have been dead 
for 10 years. It is reported that he also stated that there have been 
substantially no charges of this sort in the intervening period. 

We are pleased to know that the bogie of other years has been prop- 
erly interred. There remains no justification for disparity of deci- 
sion on parallel facts. It has long been the contention of the groups 
represented here, and other independent unions, that they are not 
accorded treatment equal to that given by the National Labor Rela- 
tions Board to organizations affiliated with the American Federation 
of Labor or the Congress of Industrial Organizations. 

We subscribe most heartily to that portion of the presentation to 
the House committee of Walter Reuther, president of the CIO, in 
which he said: 


Justice and fairness in the law are what President Eisenhower promised to 
labor. Justice and fairness are all that we ask. Justice and fairness, we hope, 
are what Congress wants. If real justice and fairness are to be achieved, amend- 
ments to Taft-Hartley must deal with truly fundamental issues. 








ile 


TAFT-HARTLEY ACT REVISIONS 683 


What is more fundamental than equality? During the hearings 
which preceded the enactment of the Labor Management Relations 
Act of 1947, the National Brotherhood of Packinghouse Workers was 
umong those independent unions which submitted evidence of in- 
equality of treatment. This testimony was summarized and recognized 
by Senator Taft when he stated, on April 23, 1947, that the case of the 
independent unions “was a good case” (Congressional Record, p. 
3954). 

Independent unions thought that this unequal treatment had been 
outlawed by the 1947 act, by the incorporation in section 10 (c) of 
the following language : 

That in determining whether a complaint shall issue alleging a violation of 
section 8 (a) (1) or 8 (a) (2), and in deciding such cases, the same regulations 
and rules of decision shall apply, irrespective of whether or not the labor organ- 
ization affected is affiliated with a labor organization national or international 
in scope. 

A further mandate by this Congress is contained in the same act at 
section 9 (c) (2). 

Americans presume equality as a birthright. The only accomplish- 
ment of the 1947 amendments cited above was the application of the 
same rules to affiliated and nonaffiliated labor organizations in deter- 
mining whether or not a given labor organization should be disestab- 
lished because of company domination and the right of the union, once 
disestablished, to again appear on the ballot in a representation elec- 
tion. The House conference report, in commenting on these amend- 
ments, took this narrower view of them, but it went on to say the fol- 
lowing: 

This specification is not intended to imply that independent unions can or 
should be treated differently under other provisions. Rather, the language 
covers the specific abuse which has come to the attention of Congress. It does 
not invite others. 

This prior abuse in disestablishment cases has been reduced, but 
the National Labor Relations Board’s general policy of favoritism 
toward the labor organizations affiliated with the American Federation 
of Labor and the Congress of Industrial Organizations, continues un- 
abated. 

Accordingly, it is our suggestion that the short title and declara- 
tion of policy should be amended to avoid any further limitation 
of the scope of application of the declaration of policy, which Con- 
gress adopted, in 1947, by the inclusion of the following language of 
section 10 (c): 

The same regulations and rules of decision shall apply, irrespective of whether 
or not the labor organization affected is affiliated with a labor organization, 
national or international in scope. 

Whether it is necessary to also state the “the same result shall obtain 
irrespective of affiliation or nonaffiliation,” we leave to your wisdom. 

We are setting forth specific instances of diversity of treatment, 
coupled with our suggestions relative to the respective sections of 
the act. 

Equality—title I, section 101 (1) : Nothing in the act indicates that 
bargaining with multiemployer groups is sacrosanct. Section 7 of the 
act seems to bestow upon each appropriate unit of employees the right 
to self-organization. 
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In the Roegelein case, in our statement at pages 5 and 6, the National 
Brotherhood of Packinghouse Workers, in Oc tober 1950, advised the 
employer that it had been designated as the exe lusive bargaining rep- 
resentative by a majority of the employers’ production and mainte- 
nance employees and requested recognition. 

On October 31, 1950, this union filed a petition with the Board 
requesting a representation election. While this petition was pending, 
the employer and the Butcher Workmen, AFL, entered into a new 
agreement, dated December 7, 1950, covering these employees. The 
independent union filed an unfair labor practice charge. The inter- 
mediate report of the trial examiner accorded no consideration to the 
evidence challenging the actual existence of a multiple-e mployer unit. 

Evidence on the lack of uniformity of previous agreements and the 
timing of negotiations for the agreement upon which the unfair labor 
practice charge was premised, as well as confused and contradictory 
evidence by the employer as to the number, time and place of submis- 
sion of authorizations by the Butcher Workmen were ignored. The 
Board order was issued 18 months after the case was instituted. 

Under the statement of Findings and Policies, paragraph 3, the will 
of Congress is expressed as a desire to safeguard commerce and pro- 
mote the flow of commerce by removing certain recognized sources 
of industrial strife and unrest— 
by encouraging practices fundamental to the friendly adjustment of industrial 
disputes arising out of differences as to wages, hours, or other working condi- 
tions, and by restoring equality of bargaining power between employers and 
employees. 

We submit for your consideration the addition of a provision which, 
in effect, would be “regardless of affiliation or nonaffiliation with a 
labor organization or employers association.” i this connection, we 
would like to suggest that if the purpose of the National Labor Rela- 
tions Act is to place all parties seeking the facilities of the Board in 
an equal position, then employers associations should be compelled to 

register, to supply a list of its membership, and the same financial and 
constitutional information which is required from unions. 

Section 8 (a) (2) prohibits an employer from dominating or inter- 
fering with the formation of administration of any labor organization. 
We pose this query in the light of the Rogelein case: 

Does the formation of an employer association followed by a deter- 
mination by that association to bargain as a group with an affiliated 
union constitute an interference with the right of the employees of a 
particular employer to select some other organization as its collective- 
bargaining agent? 

The principle enunciated many times is that one should not be per- 
mitted to accomplish by indirection that which one is not permitted 
to do directly. 

Cases Nos. 8-RC-1388 and 8-CA-573 in which Metal & Machinery 
Workers of America, independent, Cleveland, Ohio, were involved 
point up with emphasis these charges against the NLRB: (1) Dis- 
criminatory rulings against independents; (2) NLRB assent to use 
of employers’ associations to circumvent the desires of employees as 
expressed in section 7 of the present law; (3) prolonged NLRB delays 
in resolving cases working financial hardship on independent unions. 
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These are the facts in Case No. 8-RC-1388; Foundry Manufac- 
turers’ Negotiating Committee and Metal & Machinery ‘Workers of 
America, independent : 

1. Petitions for representation election filed July 31, 1951, on 4 
shops ina unit of 10. 

2. Informal hearing held Se »ptembe r 7, 1951. 

. Formal hearing held January 15 and 16, 1952 

4 NLRB disallowed election on shop- taihven basis; ruled election 
must be on entire unit, although previously UAW-CIO was granted 
election in just one shop, 

5. First election held May 22, 1952, and results were inconclusive. 

Runoff election held July 31, 1952. Results to be determined by 
60 challenged ballots. Independent union needed only 3 of the 60 
ballots to have a clear majority and was positive of getting them. 

7. Region 8 director recommended to NLRB, September 12, 1952, 
course which, if followed, would have certified Metal & Machinery 
Workers of America. 

8. NLRB prolonged reaching deci ion, and gave no indication as to 
when they would, that M. & M. W. A. was forced to withdraw due to 
lack of sufficient funds on November ie 1952. 

These are the facts in Case No. 8-CA-573, an unfair labor practice 
charge against employer filed under section 8 (a) subsections (1), 
(3) and (5) of the amended act: 

August 20, 1951, charges filed with the NLRB. 

June 11, 1952, employer’s counsel requested administrative de- 
cision as to whether shop branch was in compliance with filing require- 
ments of section 9 (f), (@), and (h) of act as amended. 

June 12, 1952, regional director gave administrative decision that 
shop branch was in compliance, 

4. June 16 through 19, 1952, trial held. 

5. September 24, 1952, trial examiner recommended dismissal « 
charges because shop branch not in compliance. 

This action was unfair and discriminatory: Unfair because shop 
branch committee had affidavits ready for filing months before trial 
and were told no need to file them. Discriminatory because only this 
union, as far as we know, has been required to have its shop com- 
mittees file affidavits in addition to its officers. 

Certain amalgamated locals of the CIO and the AFL have not 
been required to follow this procedure, to our knowledge. 

It would appear that if mutliemployer units are to be sanctioned 
by the Board as appropriate units for bargainng, thereby depriving 
employees in a given plant of their right to a se parate unit, then the 
Board should have before it all information respecting the employer 
organization which it would have in respect to the union organiza- 
tion. This material should be available for public inspection. 

In this connection, it would appear that an amendment of defini- 
tions “section 2 (2)” of the term “employer” may be appropriate. 

Senator Tarr. I wonder if you could not summarize this list of 
cases. 

Mr. Matron. With your consent, I would like to call on Mr. Tussey, 
who was directly involved, to make that point there. Would that be 
agreeable ? 

Senator Tarr. Yes. Surely. 
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Mr. ‘Tussry. The main point was that the employees were in a unit 
of 10 shops and they were affiliated with the AFL. The employees in 
t of the 10 shops asked our union to represent them. So we filed a 
petition on the four shops, requesting a representation election be 
held. The Board finally, after many months, decided that we had to 
take the overall unit, and that would 

Senator Tarr. ‘The ‘y held the bargaining unit was the 10 shops, even 
though they were multiemployer units, is ‘that right? 

Mr. Tussry. They said the employees in the individual shops did 
not have a right to vote on their representative. Yet, during the hear- 
ings it was pointed out that the e mployees who belonged to this asso- 
ciation were not obligated to stay in the association any longer than 
1 year or the term of the contract. Consequently, there, employees 
were being denied a right which they exercised. 

Senator Tarr. Supposing 4 shops had been organized by a CIO 
union, do you think that the Board’s hearing would have been the 

same or do you think they would still have held that the whole 10 was 
a unit? 

Mr. Tussry. We filed our petition in 1951, on 4 shops, and the 
Lsoard denied our election on these 4 shops. Just 1 year prior to that 
the UAW-CIO had filed a petition on 1 shop of the 10, and the Board 
eranted them the election. 

Senator Tarr. That is what I want to know; that is the discrimina- 
tion, because it might have been their decision about the four sho »S, 
it might have been just fine, but the circumstances would affect the 
situation. I do not think that decisions in favor of mutliemployer 
units ought to be made if there is any very strenuous objection any- 
where on the part of employees. 

Sometime it has been done. But you think it was the fact that you 
were an independent union that led to the adherence to the refusal 
to recognize the four shops separately ? 

Mr. Tussry. It seems to be the way it was. 

Senator Tarr. That is all. 

Mr. Manon. The next item is: “Question concerning authorization 
of an agent, section 2 (13).” 

NLRB interpretation of what constitutes an authorized agent is 
very baffling but our experience indicates discrimination against inde- 
pendents. We cite cases 2-RC-4747 and 4920 involving the Inde- 
penned Employees Union: (Independent Unions of New Jersey ) 
United Auto Workers, CIO and United Steel Workers, CIO. The 
company involved was Wallace & Tiernan Co. 

Neither of the CIO affiliates produced the proper 30 percent show of 
interest established by the Board in the West Virginia Pulp & Paper 
Company (44 N. L. R. B. 710) ; Union Hardware & Metals Company 

351 N.L. R. B. 710) and Berman’s, Incorporated (65 N. L. R. B. 966). 
However, by adroit manipulation the original cases were dismissed 
and on the same day the Board honored a petition by the Congress 
of Industrial Organizations as such. The petitioner’s evidence of 
interest consisted of the combined applications for membership in 
local 589 UAW-CIO and the CIO steelworkers local. 

The next subject is composition of the Board, section 3 (a). 

We are aware of the suggestions presently being made to enlarge 
the membership of the Board. Should such action afford more rapid 
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processing and determination of pending cases while assuring the 
arrying ‘out of the intent of Congress, we would favor such a step 
for that reason alone. 

Should an increase in the membership of the Board result in a 
slowing down of the decisions of the Board, and a failure to carry 
out the intent of the Congress, or a continuation of instances of policy 
variations, then necessarily we would be opposed to such a proposal. 
One illustration of unreasonable delay is cited at page 8 of our state- 
ment. On the single issue of whether an existing contract was a bar 
to a requested representation election a proceeding ronwlreatig in 
April was not decided until September. 

The next thing I have to say is on reports, section 3+(c): We be- 
lieve that every labor organization should have the means of know- 
ing which organizations are in compliance with the National Labor 
Relations Act, since this information is vital in many instances. 

We have been advised that the identities of unions in compliance, 
as well as similar information about unions seeking relief from the 
Board, are treated as confidential. We accordingly believe that sec- 
tion 3 (c) should be amended to provide that the identity of unions 
in compliance, or involved in any Board proceedings, together with 
lists of their officers and addresses, should be currently maintained 
and open to the public for inspection. 

The next suggestion we have has to do with rules, section 6. 

Board rules and regulations should be uniformly interpreted by 
the national office and the regional offices and their application should 
result in uniform decisions. 

In case 18-RC-—764, in our statement at page 9, a petition for elec- 
tion was dismissed even though the independent union supplied au- 
thorization cards from 32.2 percent of the employees in the unit. 
The petitioner was not notified of any deficiency in the authorization 
cards submitted, nor afforded an opportunity to cure any defect if 
one existed. 

General Counsel of the Board and the Cincinnati regional office 
were certainly at variance in the Electric Auto-Lite case. ‘The Lamp- 
workers Collective Bargaining Association, Independent, has repre- 
sented the employees of the Electric Auto-Lite plant at Lockland, 
Ohio, for approximately 10 years. 

The UAW-CIO requested an election in 1952, even though there 
was in existence in this plant a 5-year contract which is common to 
the automobile industry and common to the UAW-CIO in that in- 
dustry. The plant in question makes auto parts. 

During the testimony of Mr. George Bott, General: Counsel of 
NLRB, he advised the House Committee on Education and Labor 
that contracts of 5 years’ duration will not be upset in industries 
where 5-year contracts are common. This position of NLRB must 
be for the particular benefit of UAW-CIO, since the Board ruled in 
the instant case, identified as 9-RC-—1679, that a 5-year contract was 
not a bar to an election. 

In the election held in September 1952, the independent union pre- 
vailed and assumed, incorrectly, that its problems on representation 
were over since the provision of section 9 (c) (3) and the well-known 
practice of the Board after a determination of bargaining repre- 
sentation has been made, is that the representative will be given an 
opportunity to bargain an agreement and permit a reasonable period 
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for that agreement to remain in effect. This independent union has 
recently been advised that, pursuant to a petition of the International 
Association of Machinists, AFL, the Board has decided to grant an 
election in a section of this bargaining unit in case No. 9-RC-1808. 

It should be noted that the individuals who will be eligible to vote 
in this alleged craft unit were permitted to vote in the election of 
September 1952. It therefore appears that even the existence of a 
5-year contract, when held by an independent union, is no bar to a 
single election or a series of elections. 

In case 18-RC-772, 1950, in our statement on pages 25, 26, and 27, 
on July 27, 1950, the regional director dismissed a petition for elec- 
tion filed by*National Brotherhood of Packinghouse Workers, Inde- 

pendent, as untimely, because the United Packinghouse Workers, CIO, 
ait certified on October 10, 1949. Yet, in case 4-RC—953, 1951, 
our statement, page 11, a certification given to the same independent 
on December 30, 1949, was held not to be a bar when the United 
Packinghouse Workers, CIO, filed a petition on October 11, 1950. 
Note that the position of these two unions was reversed. The com- 
many, industry, and contract conditions were identical in both cases. 
ictouad decisions exactly opposite were both for the CIO. 

The Board allows 2 weeks for a renewal of a compliance which 
lapses during the pendency of a proceeding. In spite of this rule, in 
case 4-RC—953, 1951, page 11 of our statement, the Board ruled that a 
lapse of compliance of 4 months “was only of a temporary nature.” 
The UPW-CIO ny 

In case 4—RC-953, 1951, page 11 of our statement, the field examiner 
notified the N Rando: nal Brotherhood of Packinghouse Workers of the 
filing of a representation petition and asked if it had any interest in 
the employees petitioned for. This notice merely gave the case num- 
ber and stated that the employer involved was Swift & Co., but gave 
no indication of the particular plant involved. I might add they had 
10 plants in that State. The national brotherhood’s letter requesting 
identification of the particular plant involved was never answered 
even though we had been the certified bargaining agent. 

In this same case a meeting had been called on July 15, 1950, for the 
announced purpose of comparing the merits of the independent and 
CIO organizations. Present and largely in charge of the meeting 
were Meyer Stern and Lem Ward, representatives of the United Pack- 
inghouse Workers, CIO. The record of Mr. Stern’s activities in the 
Communist Party is in the files of the House Un-American Activities 
Committee. A motion to affiliate with the CIO was carried by a vote 
of 28 to 12, ini this stacked meeting. 

The membership of the local was 125. After hearing, the Board 
made a finding that a schism existed. Shortly thereafter the Board 
saw the error in its indiscriminate application of the doctrine of the 
Boston Machine Works case and held, in the Boyle-Midway case (97 
N. L. R. B. 120), that its application was to be limited to situations 
where a basic interunion conflict existed. The Board’s discovery of 
its error came too late to be of any help to the independent union. 

Little solace is derived from the fact that in a subsequent election in 
August 1952, the independent union again prevailed and presently 
represents the employees in this plant. Nor can we find anyone who 
will accept solace as a substitute for the needs of a depleted treasury 
resultant from the Board’s errors. 
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The next suggestion is the right of self-organization, section 7. We 
leave with the committee, for its considered opinion, determination 
of whether the spirit of this section relating to “the right of self- 
organization” has been carried out in conformity with the intent of 
Congress by the National Labor Relations Board in the light of the 
cases cited herein. 

The next suggestion has to do with mandatory decisions, section 
8 (b) (4) (D). This section provides that it shi i be an unfair labor 
practice on the part of the union to force or require any employer to 
assign a particular work to employees in a particular labor organiza- 
tion, and so forth. Several instances arising under this section re- 
sulted in rh filing of unfair labor practice ¢ charges by the Connect- 
icut Union of Telephone Workers, Independent, under section 10 (a). 
Detailed in our statement at pages 15, 16, and 17; and I might mention 
that Mr. Bennett is here for further questioning if you desire. 

Instead of issuing a cease-and-desist order, even after repeated in- 
stances of interference by the same international union, the Board, 
upon obtaining a voluntary cessation of a course of conduct by the 
interfering organization, advised the filing organization to withdraw 
the charges or they would be dropped by the Board. 

It would seem that, when the Board is advised of an unlawful course 
of conduct by the same group, certainly in the same area, the purpose 
of the act to prevent unlawful harassment and interference should 
be effectuated by a decision. Four of the instances cited took place 
within a span of approximately 4 months last year. 

It would appear needless to call your attention to the fact that con- 
tinuous and repetitious attacks, work stoppages, and requirements to 
prepare and document adequately cases for presentation to the Board 
are another form of depleting the assets of an independent union and 
should result in something more than advice to withdraw the charges. 

In addition, it might be noted that during this controversy, in one 
case involving a hospital, the public was deprived of telephone serv- 
ices during the period. Furthermore, the Connecticut Union of Tele- 
phone Workers, Independent, which was being prevented from per 
forming its normal service, is the certified bargaining agency, and it 
received equally bad publicity in the eyes of the public for an unfair 
practice over which it had no control and about which it was unable 
to obtain a decision. 

Senator Purreti. May I interrupt a moment? That was simply a 
question, was it not, of bringing your telephone lines into these build 
ings being built, and the electrical workers’ union felt that they should: 
is that correct. 

Mr. Manon. I suggest that Mr. Bennett answer that. 

Mr. Bennett. That is correct. The IBEW installed the conduits 
for carrying all kinds s electrical wire and cable, whether it be tele 
phone or electric light or power. It is their claim, and it has been 
their claim, that inasmuce h as they installed conduits, they should have 
the right to pull in all of the wire and cable within those conduits, 
regardless of whose job it might be to install that particular type of 
service. 

Senator Purrei.. Telephone wires were included? 

Mr. Bennerr. Yes; telephone wires included. That is correct. 
May I add to that that we have attempted over a period of years, prob 
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ably 10 to 12 years, to come to some sort of an agreement with the 
IBEW and eliminate the necessity for jurisdictional disputes. And, 
incidentally, in which the public suffers the most, and the IBEW have 

consistently "refused to give ground or to arvive at any reasonable or 
equitable basis, claiming r that ac ording to their charter from the AFL 
they have jurisdiction over all wire and cable carrying electrical cur- 
rent and therefore the way in which these jurisdictional disputes can 
be solved is to let the IBEW install these various services. 

Senator Purret,. Am I correct in stating that in a matter of a few 
years ago the completion of one of the large hospitals was affected by 
this disagreement as to who should bring these wires in? Am I cor- 
rect in that 4 

Mr. Bennerr. You are absolutely correct; yes, sir. 

Senator Purret,. That was a large hospital in Connecticut. 

Mr. Bennerr. That is correct. 

Senator Purre... How long was that held up because of that dis- 
pute, that disagreement ? 

Mr. Bennett. I believe it was a matter of between 2 and 3 months. 

Senator Purre.rt. And that was simply a question there as to 
whether you, as telephone workers, skilled in the art of bringing those 
lines in, whether you would be permitted to or not. Is that correct? 

Mr, Bennerr. That is correct. 

Senator Purre... Thank you. 

Mr. Manon. To continue, I would like to take up craft units, 
section 9 (c) (2). 

This is the section that grants the Board discretion to determine the 
appropriateness of the craft unit. The case of the New Bedford 
Independent Loomfixers Union is stated in some detail in our state- 
ment commencing on page 18. The craft union had been in existence 
for approximately 50 years, when through the action of the Board an 
industrial unit was given bargaining rights which obliterated the 
previous jurisdiction of this unit. Continuous efforts since that time 
by the members of this organization to reestablish a craft unit have 
been ineffective, because in some areas the Board is determined that 
no showing can be adequate to prove the practicality of a craft unit. 

The story of the problems of the textile crafts is contained in a 
volume entitled “Collective Bargaining in Craft Unions” by Edward 
L. Phillips, 1950, a copy of which is in the hands of your chairman. 
This story is a demonstration of industrial strife during wartime, 
resulting in seizure in order to meet the Nation’s requirements, because 
a governmental body sought to impose its will upon a group of skilled 
workers who desired to select their own bargaining representative 
and do their own bargaining independently. Without the prejudice 
and pressure activated by an emergency, this may be an appropriate 
time for calm deliberation and resolution of this problem. It is 
patent that the Board cannot be persuaded without instructions from 
Congress. 

In case No. 18-RC—407, 1949, our statement, pages 19, 20, and 21, 
the National Brotherhood of Packinghouse Workers petitioned for a 
representation election among the employees in the stockyards at 
plant in Waterloo, lowa. The UPW-CIO which represented produc- 
tion and maintenance employees in the plant opposed the petition on 
the ground that the unit was not appropriate. The independent union 
pointed out the difference between the interest and working conditions 
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of the respective groups. The Board held that a separate unit was 
int appropri ute. 

This decision was made in spite of the previous decision of the 
Board in the Matter of Cudahy Packing Company (13 N. L. R. B. 
526), in which an independent union sought to include stockyards 
employees in a unit of production and maintenance employees. In 
this case, the UPW-CIO took the reverse position and argued that 
a separate unit should be established and even though this was reverse 
of the case above the CIO likewise prevailed. 

In the Matter of Armour & Company (16 N. L. R. B. 334), the 
UPW-CIO likewise contended that stock drivers should not be in- 
cluded in a unit of production and maintenance employees, but in 
this case the Board included these stockyard employees with the 
production and maintenance employees who were represented by the 
Amalgamated Meat Cutters and Butcher Workmen, AFL. 

We will not attempt any conjecture on how the Board can reconcile 
these diametric decisions. Anyone who is at all familiar with the 
matter knows that there is no such thing as an industrywide pattern 
in units in the meatpacking industry. After the decision in the 
Waterloo case (Rath Packing Co.), the UPW-CIO shifted its po- 
sition at other plants and requested elections among stockyard 
employees for the purpose of adding these employees, who had pre- 
viously been excluded at their request, to its existing units of produc- 
tion and maintenance employees. 

Included in this group are Matter of Armour & Company (55 
N. L. R. B. 572 and 58 N. L. R. B. 1649) ; Matter of Swift & Company 
(60 N. L. R. B. 1140) ; and Matter of Cudahy Packing Company (62 
N. L. R. B. 1304). In every such case, the Board granted the request 
of UPW-CIO. 

Our next matter has to do with unit determinations—repetitious 
attacks. 

The following cases are cited so that this committee may determine 
the appropriateness of a limitation to be placed on the number of rep- 
resentation proceedings to which a particular unit can be subjected 
during any one “open season.” 

Since intervention is permitted, it would appear feasible and de- 
sirable to require that all parties having or asserting an interest in 
a pending matter or a matter otherwise related to unit determination 
should be required to intervene, so that all questions of appropriate- 
ness of unit would be combined in a single hearing and decision. ‘The 
salutary result would be the presentment of all facets of the problems 
in a single case. It would also serve to prevent the draining of an 
independent union’s treé usury by repetitious attacks and harassment. 
We know that Congress is looking for means of expediting the work 
of the Board. We trust this suggestion may be found to be of value 
in that direction. 

In case 14-RC-1948, 1952, our statement pages 22 and 23, the IBT- 
CWH of AFL requested that garage employees be added to a unit 
of truck drivers. At the hearing the petitioner amended its petition 
to exclude garage mechanics from the units sought; there remained 
five car washers and spotters. These five employees were part of a 
broad production and maintenance unit represented by the National 
Brotherhood of Packinghouse Workers. 
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The Regiona{ Director’s issuance of a notice of hearing was errone- 
ous since the only two rulings by the Board, Matter of Towa Packing 
Company (74 N. L. R. B. 434), on garage mechanics; and Matter of 

Armour & Company (53 N. L. R. B. 519), on car washers or spotters, 
resulted in the Board preserving the truck drivers unit free of those 
employees since they did not possess the requisite distinctive craft 
nature. The unit petitioned for was clearly inappropriate and the 
Government and parties should not have been called upon to waste 
their time and money in processing the case. 

Case No. 14-RC-2006, 1952, our statement at pages 23, 24, and 25, 
involved the same unit as the preceding case and followed it by less 
than 3 months. The UPW-CIO had petitioned for representation 
election in the broad production and maintenance unit represented 
by Local No. 20 of the National Brotherhood of Packinghouse Work- 
ers. The Butcher Workmen—AFL intervened. 

At the hearing the AFL for the first time sought to include dock 
checkers who were in a separate unit represented by Local No. 70 of 
the National Brotherhood of Packinghouse Workers who were not 
parties to the action nor served with any notice. The hearing officer 
took no steps toward making this organization a party even though 
their interest is obvious. In spite of this absence of a necessary party 
the hearing officer ruled that the AFL had made a showing of interest 
in the group represented by Local No. 70. This error was corrected 
by the Board. 

Since this was the second representation proceeding within the 
period of a few weeks, with the attendant expenditure of time and 
money, may we suggest that some steps be taken to limit the number 
of representation proceedings a given unit can be subjected to during 
the period when a contract is opened. 

Continuation of the present practice through a failure to adopt 
such a limitation would provide the rich and powerful CIO and AFL 
affiliates with a sesame and a convenient method of eliminating inde- 
pendent unions by bankrupting them. 

Before leaving this case, may I observe that the refusal of the Board 
agents to conduct the election at an earlier date as requested by the 
independent union and the granting of a later date as requested by the 
other two competing organizations caused me to inquire if the Board 
agents understood that all organizations were entitled to the same 
consideration. The Board agents responded that they were aware 
of no such requirement. 

Our next point concerns variance in periods between elections, sec- 
tion 9 (ec) (8). 

We have shown above that the Board’s rules and rulings are not 
being uniformly applied in the matter of time between elections. 
Usually the Board insists that 1 year must pass before it can direct 
the holding of an election. We believe this interpretation is erroneous 
since we believe it is the intent of Congress that elections should not 
be held more often than once a year as distinguished from being 
directed. 

It is our view that the bargaining agent after certification should 
be permitted a reasonable period to bargain without interference and 
the contract should be permitted to remain in effect for a reasonable 
period. However, there should be no restraint on the directing of 
an election at any time after the 60th day before termination of such 
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contract. Contrasting decisions on this problem are contained in the 
cases cited in our statement, pages 11, 25, 26, and 27. 

I would like to mention election “delays, section 9 (c) (2). The 
committee probably assumes that hearings and elections are held 
promptly. In case No. 17-RC-1374, 1952, our statement, pages 27, 28, 
and 29, a case filed on June 11, 1952, was not heard until August 27, 
1952. While a request for delay of hearing was customarily not 
granted for more than 1 or 2 weeks a single delay of nearly 2 months 
was granted in this case. 

Thereafter, it required 2 months for deliberation on the single issue 
of whether or not dressingroom attendants were guards within the 
meaning of section 9 (b) (3) of the act. 

Since this issue is controlled by the sts itutory definition of guards, 
the requirement of 2 months to reach a conclusion seems unexplain- 
able. One possible explanation was that the election was thus de- 
layed from June until November to give the competing affiliated 
union time to organize. 

Regarding the modification of section 9 (e) (2), we believe that 
the “open hunting season” should be confined to a 30-day period, run- 
ning from the 60th to the 30th day before contract termination. 
The Board would thus have all problems relative to representation 
and unit composition. Decision and conduct of the election should 
follow promptly to assure industrial peace. 

So many instances have occurred where affiliated unions have rep- 
resented that they have obtained cards containing signatures of 30 
percent of the employees involved; yet when the election is held, the 
percentage of votes obtained is far less than 30 percent, and so many 
indepe »ndent union treasuries have been broken by unnecessary repeti- 
tious elections that we would like to suggest for your considered 
opinion the following modification. 

The Board has many times advised that its employees are not hand- 
writing experts and that comparison with company payrolls are not 
a satisfactory check of signatures. We would, therefore, like to 
suggest that the same principle be followed as is followed in the 
nomination of any elected public official in most States, if not all; 
that is, that the signatures be obtained on petitions and that the cir- 
culator of each petition be required to appear before a notary public 
or other officer authorized to administer oaths, and to verify in writing 
that he knew the person or persons whose signatures appear on the 
petition; that he did personally witness their affixing said signature 
and that they were affixed freely and voluntarily. 

I would also like to discuss the affidavit provision, section 9 (h). 
The members of the National Independent Union Council and the 
members of my union have no objection at any time to a reaffirmation 
of our loyalty to the United States Government, the Constitution, and 
the flag of the United States. We recognize that every Government 
employee, at the time of filing an application for employment, i is re- 
quired to state that he does not belong to a subversive organization. 
We recognize that it is the practice in many schools for children to 
begin the day by taking an oath of allegiance to the flag. We hope 
our Government can find an adequate method of meeting, identifying, 
and defeating the enemies of our form of government. 

However, we believe in equality of tre: itment as we have stressed 
throughout this document. We do not wish to present any argument 
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which could, by the remotest interpretation, reflect a desire on our 
part to hamper or handicap the Government in seeking out its enemies. 
We believe that a complete and thorough investigations of unions 
as gr of Communist domination is warranted and justified. 

We do not believe that the signatures of only officers of a union 
will meet the problem since the threat is from those in actual control 
and not the figurehead front men that may be used. We believe that 
the National Labor Relations Board is the appropriate agency to 
conduct such investigation the same as other domination questions. 

We also believe that the act should be amended to provide that 
upon appropriate certification of the appropriate agency, as deter- 
mined by this Congress, that a union is in fact Communist-dominated, 
the National Labor Relations Board should forthwith decertify all 
units of such union. Unions should be permitted to expel Com- 
munists from membership and require discharge from the bargaining 
unit. 

I would like to touch on the hot cargo situation. We do not believe 
that an employer should be permitted to escape genuine collective 
bargaining through the device of shipping work out during a labor 
dispute involving a certified bargaining agent. 

On the matter of economic strikers right to vote, we believe that 
an economic striker should be permitted to vote in any election held 
within 1 year of the day the strike commences. 

On the matter of reexamination of supervisory personnel, where 
a decision has been made as to what class of employees are not super- 
visory personnel, the decision should stand in subsequent elections 
unless there is an affirmative showing of a change in duties. See 
the Steel Products Engineering Co. (9—RC—1690 and 75 NLRB 318). 

I have now come to our conclusions. We trust that we have ade- 
quately presented facts to warrant the conclusion that the delays 
encountered before the National Labor Relations Board are in fact 
an independent union-busting operation. 

The Cuatrman. Have you taken any position on the closed-shop 
issue and issues of that kind that have been brought up? 

Mr. Manon. Senator, the closed-shop issue is not a paramount issue 
with our unions. We have not had too great difficulty getting mem- 
bers to support our union. However, I will state that it is our posi- 
tion that union-shop and closed-shop matters should be a matter of 
negotiation, and we feel that there is an obligation on the employees 
who derive the benefits from bargaining to help pay the freight. 

We feel that that is only reasonable and proper, and it only applies, 
as you know, most closed-shop agreements are only for the particular 
life of that contract. At the end of that contract, as we mentioned 
here, provision is made for a new election and a change if they so 
desire. We feel that it is only reasonable that that should be a matter 
of negotiation. 

However, it has not been of paramount importance to us. We 
realize that there have been some sins committed along that line, but 
we do not believe that necessarily we should suffer from the sins of 
those who brought that condition about. 

Our primary interest is to get equal recognition and treatment so 
that we can take our proper place as certified bargaining agents, and 
then we believe it is time to consider those things. 
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The Cuarrman. You do not believe in compulsory membership in 
any union as a condition precedent to the right to work ? 

Mr. Manon. Well sir. 1 would not quite put it that way. 1 believe 
that there is an obligation on all of those in the bargaining unit who 
receive the benefits to help pay the freight. 

Now, I understand that there are conscientious objectors, and we 
have them in our union, ou religious grounds or grounds like that. 
We certainly recognize a person’s right to that. However, it is kind 
of like in time of war; you know even the Government takes a pretty 
close look at a conscentious objector, and we find that those will bear 
looking at, too, and we have never required or demanded any person, 
with good legitimate grounds, be forced into our union, even though, 
as I say, it would be possible to force them in anyway. 

We have not found membership in the union to be too big a problem. 
We have found that wherever that is left up to a vote, the people have, 
I would say 99 times out of 100, voted in favor of it. Itisa principle 
of union people, it is a part of their religion, that they think every- 
body should help support the union who derives the benefits. 

To ask them to go against that principle would be just like asking 
aman to go against his religion. That is just a principle that union 
people believe in. We do, too. 

The Cuarrman. There is a differenc e between requiring membership 
in a union and the requirement to “pay the freight.” That is the 
thing we have been discussing here with various witnesses. 

Mr. Manon. I recognize that. That has not been a great problem 
with our union. From my experience, Senator, if it is of interest to 
you, I have seen that carried a little further ; and if you will permit me, 
I might cite an illustration. 

There was a feeling in the State of Iowa that people were bein 
bludgeoned into membership in the union, that they were being Seed 
to sign up or, not doing it of their own free will, and they passed a law 
there that is sometimes referred to as the Blue Law, which required 
that each member of a union could not have dues deducted from his 
check unless the spouse signed an authorization before a notary. 

The result was, of course, all of our unions had to get 2 or 3 notaries 
in; but here was the amusing thing. We had, prior to that time, a 
small percentage who did not belong. You know in our industry we 
have a great fluctuation, and there is a turnover, but here was the 
amusing thing. After that happened, the membership went up, and 
we got curious about it. Wecame to find out, you know if there would 
be 10 fellows working together and they would all sign up an authori- 
zation, and maybe the 10th man would not, the boys would say, “What 
is the matter, wouldn’t the Mrs. sign up? Who is the boss out there?” 
You know, pretty soon, here comes the authorization back and maybe 
the fellow had never belonged before. 

Well, as I say, actually ‘those things do not always work out that 
way. They thought they were safeguarding the rights of those peo- 
ple but actually those people wanted to belong; : and that precaution 
they took, about all it resulted in, they sure sold a lot of notary seals 
in the State of Iowa, but it just caused us a lot more bookwork, and 
actually I do not think it did do the job they thought it would do. 

Senator Griswotp. There was no increase in the divorce rate, was 
there? 
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Mr. Manon. I did not check that far into it; I will have to leave 
that to the Bureau of Labor Statistics. 

Senator Purret.. That is the most effective form of intimidation ; 
as a married man, I know. 

Mr. Manon. I take no position on that. We have very good mem- 
bers of both sexes, and I said the spouse, and in some cases it might 
have been that the lady also obtained the authorization from her 
husband, and you see you have me in the middle. I am not going to 
get on the spot there, Senator. 

I mention that because I believe that there is a practical example 
of where it was thought that people were being forced to sign up bor 
dues deductions, and actually the average person wants to help sup- 
port a union, and w here they have the opportunity, Senator, to change 
their bargaining agent at the end of every contract, as we have sug- 
gested here, and as your law provides, I do not feel that that matter 
should be treated any different from any other bargaining matter. 
Of course, as I say, it has not been a paramount problem with us. 

The CHairman. Of course, we have three alternatives before us, the 
closed shop, the union shop, and to pay for services, with no free 
riders. Iam trying to get the opinion of different people as to which 
they prefer. 

Let me put this question to you: Do you favor amending the present 
act to permit agreements between employers and unions definitely 
authorizing the e close d shop? We forbid the closed shop in the T ‘aft- 
Hartley Act. Do you think we should change the act to permit agree- 
ments between employers and unions authori izing the closed shop? 

Mr. Manon. Senator, I am going to give you my personal opinion 
and not the opinion of our council, because we have people who dis- 
agree on that. But as we have complete local autonomy in our union, 

e do not establish that kind of principle. 

fe personally, I believe that union shop or closed shop is a nego- 
tiable matter. My good friend on my right here I have mentioned 
before. He might not believe that and agree with that. But my 
personal opinion is that it should be a mi: itter of determination by the 
particular local or on a local basis. Myself, I feel that that is some- 
thing that should be negotiated out like anything else, and as you 
know, it is something that requires the consent of the employer, too, 
that is, it has got to be agreed on. 

The Cuarrman. I mean, would you authorize agreements between 
management and labor for the closed shop ? 

Mr. Manon. I think that they should be authorized if the majority 
want them. 

The Cuarrman. So that it can be made mandatory on a dissenting 
19 percent, we will say, if 51 percent voted for union X to be the har- 
gaining agent, and the agreement was made that the union would be 
compulsory membership ? 

Mr. Manon. If it was not used for purposes of discrimination, I 
would agree with that, and if it were used to discriminate against 
particular groups, of course, I would oppose it. 

But, as I say, the certification only applies for the contract period, 
and if that 51 percent do not produce, my experience has been that 
there will be a clamor for some changes, and that is the way we do it 
in this country. When one party gets elected, of course, the people 
that did not get elected do not always agree with them, but they still 
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get covered by whatever comes out of the bill after the new group takes 
over, and the same thing applies to a union. If you protect the right 
of these people to make a anil then I think that you are lending 
stability to the bargaining proc cedure. If you do not give them the 
right to bargain on that sort of thing, I believe it is an invitation to 
constant turmoil. 

Senator Purrety. It has been my observation that sometimes the 
people who come in are covered for a while by what comes out of the 
mill by those who went out. 

Mr. Manon. We have had that same experience, Senator. 

May I continue, Mr. Chairman ? 

The CuatrMan. Please continue. 

Mr. Manon. We do not wish to be misunderstood as accusing any 
one connected with the National Labor Relations Board of deliberate 
design in order to accomplish that purpose. Effect, however, is many 
times more important than design. 

The heart of a labor organization and the labor movement is in the 
local union. Many independent unions are comprised of but a single 
local. The desire of a man to belong to an organization in whose 
government he has direct participation as distinguished from the 
representative form of government, and to an organization which has 
complete local autonomy, is something that we all as Americans should 
readily understand and appreciate. 

Under what theory do any of us substitute our judgment, if such we 
have, that he should not belong to a single unit organization if that be 
his desire? 

The Congress has seen fit to establish a small-business committee. 
We presume that the functions of this committee are to see that small 
business is protected from the invasion of big business. 

America has become great through enterprising citizens engaged in 
what were initially small-business concerns. Uerhaps the time is here 
when recognition should likewise be accorded small unions comprised 
likewise of Americans who believe in independence, local autonomy, 
and the right to conduct their own affairs without instrusion or inter- 
ference from large groups whose headquarters are located at great 
distances and whose common interest might reasonably be termed 
remote or incidental. 

You gentlemen undoubtedly have repeatedly heard the use of the 
cliche enunciated during the Boston Tea Party, that “taxation without 
representation is tyranny.” We have noted that in the last few days 
some of our labor brethren have referred to this premise. We can only 
wonder where they were when independent unions sought equal repre- 
sentation on the Tripartite Wage Stabilization Board, when we have 
since sought equal representation and equal treatment in the Labor 
Department and before the National Labor Relations Board. 

Surely the problems of labor versus management or labor versus 
unnecessary governmental interference or labor in cooperation with 
management or government, do not logically separate themselves into 
problems of big labor or little labor. Equal treatment should be 
accorded, 

Should claim arise that the facts herein related are inaccurately 
reported, a copy of such specifications and opportunity to reply would 
be appreciated. 
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We thank you again for your time, courtesy, attention and such as- 
sistance as you may find appropriate under the circumstances. 

The Cuarrman. Am I correct in my conclusion, then, that you are 
disturbed more by the interpretations of the present act by the Board, 
of what seem to be discriminations against the small unions, rather 
than asking for any specific amendments to the Taft-Hartley Act? 

Mr. Manon. Yes, Senator. If we do not get equal treatment, fair 
treatment, and a uniform application of the Tules, we will be put out 
of business the way they are going now, and so we do not need to worry 
about what happens after that. But if we are given equality of treat- 
ment and consideration over there, and the act is administered in the 
manner that we feel was the intent of Congress, with certain changes 
that we have recommended, we believe that is most important to us. 
That is all we are asking. 

The Cuatrman. So you are not asking for some of these other 
changes asked by the other witnesses. You are putting your whole 
emphasis on this matter of equality of treatment ? 

Mr. Manon. That is number one. That is necessary to us for sur- 
vival, and if we do not survive, we will let somebody else worry about 
that. 

Senator Purrert. You have two problems. Rather, I think you 
presented two problems: one having to do with your field force and 
the other to do with the Board itself. 

Is it your feeling that the composition of the Board should be 
changed, having some ideas as to increasing the number, or perhaps 
in composition, or some idea that you might have that would help us 
in our deliberations, since your problems are mostly with Board find- 
ings? 

Mr. Manon. I do not believe it would make any difference about the 
size of the Board really. So far as I know, they are all honorable 
men, and would be on any board created. Our only thinking along 
that line is that if making the Board larger would make it slower, we 
would favor reduction in the number of “people on it. We suggested 
several times that, I believe, would be advantageous from the stand- 
point of expediting these cases. 

In other words, if they are going to make an investigation of 
numerous charges and never follow through with a decision when 
there is an actual violation of the law, that just clutters up the machin- 
ery they have over there. 

If they are going to permit petition after petition to be filed in this 
open period, then that causes an unnecessary amount of work for the 
Board. 

We have suggested that in the interest of harmony they have a 
specified limited time. Under the act we are required to notify 60 
days ahead of termination, and it has given a 60-day period there so 
that the Government and everybody else knows what is coming. 

Now, if that works out all right, we say that that period should be 
sufficient for holding elections and holding hearings. It only takes 
about 3 months for these two great parties represented here to cam- 
paign for President of the United States, but we have seen our plants, 
100 or 200 people, by Board delay and this sort of thing we cite, kept 
in a turmoil for a year or a year and a half and sometimes 2 years. 
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We notice that when the Congress put in there a time limitation 
on holding those strike-vote elections, the Board got them held. They 
were held, period. We think that such a limitation on this open 
season would tend to cut down that constant turmoil, and if they knew 
they had to do it, they would do it just like they did the strike elections. 

Senator Purre.t. You would have a tremendous backlog of cases in 
some parts of the field, and I am not indicating my disagreement with 
your suggestions, but your suggestions would indicate that perhaps 
a substantial increase in the number of people employed by the Board 
might be helpful. 

Mr. Manon. That might be necessary, but as I mentioned, these 
repetitious hearings and so forth all tie up a lot of the Board person- 
nel, and in my opinion are very unnecessary. Now, as I cited here. 
here was a case where in one plant the contract came open on August 
11. Prior to that a couple of months the Board came down there and 
held a long — hearing about whether they should carve out 4 or 5 
truck drivers. I do not ~ deny the right of those people to do that, 
but after that hearing was held, they came along and someone else 
filed a petition, and they have another hearing, and a long, drawn-out 
procedure there, and it is all with respect to the same identical unit, 
the same plant and the same union. 

Now, I say that looks like poor management to me. It is, of course, 
detrimental to the best interests of a small union that is trying to 
devote its time to helping its membership, and besides fighting a couple 
of competing unions off their back at a time like that, they have also 
got to go through all of the red tape that is connected with a hearing 
of that nature. 

Senator Griswoip. I want to apologize for not having been here 
earlier, but might I ask you where you lived before you came to 
Washington ? 

Mr. Manon. Sir, my home is Des Moines, Iowa. 

Senator Griswotp. And how many of these independent unions 
affiliate with your council? 

Mr. Manon. There has been more than 300 of them that have en- 
dorsed our program and policy on these matters. 

Senator Griswotp. How many members are in those 300 unions? 

Mr. Manon. There is something over 500,000 according to their 
estimates. 

Senator Grisworp. But there are altogether about 2,000 independent 
unions ¢ 

Mr. Manon. There are over 2,000, sir. 

Senator Griswotp. How many members in those 2,000 independent 
unions? 

Mr. Manon. That is in our previous testimony, and I do not know. 
As I say, we have attempted many times to obtain that information 
from the Bureau of Labor Statistics, and as I pointed out to the other 
gentlemen on your committee, in December the BLS said there were 
48.8 million nonagricultural workers gainfully employed. 

The AFL claims and the CIO about 15 million. Now, you can see 
that the difference there must be the independent unions and the unor- 
ganized. We have done everything we can to find out. We have 
estimated around 4 or 5 million. Actually, Senator, I do not know. 

Senator Griswoitp. Do you carry on any activity to form independ- 
ent unions in plants that are now organized ? 
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Mr. Manon. We try to assist any group that we know about that 
wants to run their own union independently, and we try to help them 
get organized. That is as much as we can do. 

The Cuarrman. Are there any further questions? 

This committee last week heard from representatives of manage- 
ment, and this week from representatives of labor. At a later date 
we are going to hear from Mr. Meany of the AFL and Mr. John L. 
Lewis. For the next week and the following week we are going to 
hear testimony on eres subjects under the law. So we will recess 
now until 10 a. m. Tuesday, April 7, at which time we will hear testi- 
mony of management witnesses on specific subjects. We will take the 
subjects up one by one and hear first management and labor on those. 

‘The committee stands in recess until Tuesday morning, April 7, at 
10 a. m. 

Thank you. 

(Whereupon, the committee recessed at 4 p. m., until 10 a. m., 
Tuesday, April 7, 1953.) 
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TUESDAY, APRIL 7, 1953 


Untrep States SENATE, 
CoMMITTEE ON LaBor AND Pusiic WELFARE, 
Washington, D. 

The committee met at 10:10 a. m., pursuant to recess, in room 318, 
Senate Office Building, Senator Robert A. Taft presiding. 

Present: Senators Smith (chairman), Taft (presiding), Griswold, 
Purtell, Goldwater, Murray, Neely, and Lehman. 

Senator Tarr. The committee will come to order. 

The first witness this morning, representing the American Bakers 
Association, is Alexander M. Grean, of the Ward Baking Co., of New 
York. 


Mr. Grean, do you have a statement ? 


TESTIMONY OF ALEXANDER M. GREAN, JR., VICE PRESIDENT OF 
AND COUNSEL TO WARD BAKING CO., AND CHAIRMAN, INDUS- 
TRIAL RELATIONS COMMITTEE, THE AMERICAN BAKERS 
ASSOCIATION 


Mr. Grean. Yes,sir. It has been submitted to everybody. I believe 
it is before all members of the committee and the stenographer. 

Very briefly, we propose, I think, one of the simplest amendments 
ever proposed to the Taft-Hartley law, a three-word amendment to 
section 13, which will confer to the employers a right to lock out cor- 
relative with the union’s right to strike. 

I am appearing here today in behalf of the American Bakers Asso- 
ciation, the national trade organization of the baking industry. I am 
chairman of the industrial relations committee of the association and 
also vice president of and counsel to the Ward Baking Co., one of its 
members. ‘The membership of the association includes more than 900 
individual companies, operating approximately 1,400 plants. These 
vary from the small single-plant company with 25 or 30 employees to 
multiplant companies with large production units in several States. 

The baking industry is the second largest food-processing industry 
in the country. Its products are bread, cake, pies, cookies, biscuits, 
and crackers, among others. The industry is essentially local in na- 
ture. Its products to a very large extent are perishable and after 
production in the various plants, are immediately distributed in the 
local marketing area. 

The industry employs more than a quarter of a million persons, 
according to the Bureau of the Census. The majority of these em 
ployees are covered by collective-bargaining agreements. 
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The experience of the baking industry with collective bargaining 
antedates the National Labor Relations Act by many years. In fact, 
in some metropolitan areas, associations of employing bakers estab- 
lished to deal collectively with labor unions were in existence 50 years 
ago. The principal unions which have agreements with members 
of the industry are the Bakery and Confectionary Workers Inter- 
national Union of America and the International Brotherhood of 
Teamsters, both affiliates of the AFL. These unions are organized 
into locals which customarily include the employees of several em- 
ployers. 

On the employer side, the bargaining structure, generally speaking, 
is also on a local-area basis, the “employing bakers in most cities hav- 
ing formed formal or informal bargaining groups which negotiate 
contracts on behalf of all the bakers in the vic inity with the locals 
of these two AFL unions. In many metropolitan areas similar nego- 
tiations are conducted between the employing bakers and various 
craft locals affiliated with other AFL unions, including the Interna- 
tional Association of Machinists, the International Brotherhood of 
Operating Engineers, and the International Association of Firemen 
and Oilers. In a few localities the collective-bargaining representa- 
tive is an affiliate of the CIO. 

Because of the perishable character of its products and the com- 
petitive nature of the business, the industry is singularly vulnerable 
to work stoppages. Unless a company can deliver almost within a 
day its production of bread, cakes, and pies, it will incur heavy finan- 
cial loss for its products cannot be stored or stockpiled. In order to 
assure continuity of production and delivery, therefore, most em- 
ploying bakers depend heavily upon the negotiating ability of their 
local bargaining associations to avoid costly stoppages. To stabilize 
local labor conditions, the collective agreements negotiated by these 
associations usually contain no-strike clauses, with provisions for arbi- 
tration of grievances and other disputes arising under the contract. 

This historic pattern of bargaining on a local-association basis has 
not until about 2 years ago been interfered with under the National 
Labor Relations Act. Both the Wagner Act and the Taft-Hartley 
amendments thereto, recognized that when a group of local employers 
designated an association or committee to represent them, this unit 
was an appropriate one. So far as the baking industry is concerned, 
this principle was recently reaffirmed in the Continental Baking case 
(99 NLRB No. 123), where the Board dismissed a petition which 
would have carved out of the numerous local-bargaining associations 
throughout the country, the employees of one particul: ur concern. In 
dismissing this petition, the Board said: 

Especially significant on the appropriateness of the unit is the long history 
of collective bargaining on a local area, multiemployer basis. This bargaining 
history has covered not only employees represented by locals of the Bakery and 
Confectionery Workers, but also those represented by other unions. This pat- 
tern of bargaining was created and continued by voluntary action of labor or- 
ganizations representing various employee groups, including locals of the Bakery 
and Confectionery Workers, and of employers. Until the present controversy 
arose, it apparently operated to the satisfaction of all parties concerned. At 
the present time, other unions and several locals of the Bakery and Confectionery 
Workers find the traditional method of bargaining an adequate means for 
achieving the normal objects of collective bargaining. So far as it lies within 
the Board’s power, we should not upset traditional methods of bargaining except 
for very cogent reasons. For “collective bargaining is facilitated by adhering 
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to the methods of the past, in the absence of any indication that a change in 
these methods has become necessary.” 

Senator Tarr, They would break up the employees of one company 
and them into the local bargaining unit; is that right? 

Mr. Grean. The attempt of the union was to have the employees 
in any particular plant carved out of that local unit and thrown into 
a nationwide unit. 

Senator Tarr. There is no question of a bargaining unit larger 
than the municipal area in the industry ¢ 

Mr. Grean. Usually not. 

Senator Tarr. No nationwide bargaining ¢ 

Mr. Grean. There is no nationwide bargaining, and in fact in the 
Continental Baking Co. case, the efforts of the employers were to de- 
feat nationwide bargaining, the effort being to continue bargaining on 
a local-group metropolitan basis, as in the past; whereas the union’s 
attempt was to have the employees of one large multiplant company 
taken out of those groups and put in a nationwide industrywide unit. 

The Continental Baking case was not new doctrine. It was merely 
one of a long line of cases going back to 1935, in which the Board has 
consistently refused to carve up local employer association bargaining 
units in such industries as commercial printing, newspaper publish- 
ing, laundering, trucking, dairy products, and other retail and serv- 
ice industries, where the history of such bargaining practices has 
created stable industrial relations and promoted the basic policies of 
the act. Unfortunately, however, in the last 2 years the Board, in- 
stead of applying the principle of these representation cases con- 
sistently, has developed a line of decisions in complaint cases which 
threaten to render ineffective this historic method of collective bar- 
gaining. 

In these decisions the Board has failed to ree ognize that members 
of local employer bargaining associations have as much right as mem- 
bers of labor organizations, to resort to concerted action to preserve 
their unity in labor disputes where the issues are purely economic ones 
In our opinion, these decisions, all rendered by a div ided Board, stem 
from a misinterpretation of title I of the Labor-Management Rela- 
tions Act and a misunderstanding of its legislative history, and should 
be corrected by Congress. Accordingly, 1 propose to submit for the 
consideration of this committee a clarifying amendment. 

This questionable departure from precedent began with the opinion 
of the Board in Morand Brothers Beverage Company, et al. (91 
N. L. R. B. 409) decided December 28, 1950. In that case a local asso 
ciation of dealers had been bargaining with an A. F. of L. union and 
had reached an impasse in negotiations for a new contract. The union, 
persisting in its original demands, then struck one of them. The others 
suspended operations and did not reopen until the contract dispute was 
settled. The Board, on the facts in this case, took the view that the 
employees had been illegally discharged. 

In the Davis Furniture case (94 N. L. R. B. 279) the Board carried 
this doctrine one step further. This was a dispute also involving a 
local multiemployer bargaining group—an association of furniture 
dealers in San Francisco. In this case, despite a long history of bar- 
gaining on an association basis, the union, after a disagreement had 
been reached on the terms a new contract, singled out one employer in 
the association and called a strike which closed this employer’s stores. 
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Recognizing that this company would probably be forced by the pres- 
sure of competition to capitulate to excessive union demands, if the 
other members of the association kept their places of business open as 
usual and that after such capitulation they would in turn be struck, 
these other members decided to close their doors until the strike was 
settled. Accordingly, they notified their employees that they were 
temporarily laid off until a contract could be negotiated with the union. 

In this case it was conceded that the employees had not been dis- 
charged, but had merely been laid off temporarily—a suspension 
known as a lockout. 

The term “lockout” is a well-known term. I won’t quote the defi- 
nition at the bottom of page 4. 

Nevertheless the Board, extending the doctrine of the Morand case, 
held that any lockout was a violation of section 8 (a) (3) of the act 
Consequently, they ordered the members of the employer association 
to pay back wages to all the employees who had been laid off during 
the suspension of operations, even though all these employees had been 
reinstated without regard to membership or nonmembership in the 

union when a settlement of the contract dispute had been reached. 

Senator Tarr. In these cases the contracts had expired in every case. 
Is that right? 

Mr. Grean. Yes, sir. 

Senator Tarr. But the men in the plants that were not struck were 
willing to go on working at the old wages, pending settlement of the 
contract ? 

Mr. Grean. That is correct. 

Senator Tarr. But they struck one plant ? 

Mr. Grean. That is correct. All of the employees, however, of all 
of the companies involved, were involved in the negotiations. In other 
words, there may be a dozen companies. The employees are all repre- 
sented by one union, let us say, in the usual case. The contract covers 
all of the employees of all of the companies, and the dispute involved, 
the demands made, the concessions made, the final agreement reached, 
will affect all of the employees of all of the companies. 

Senator Tarr. Supposing all the employees failed to reach an 
agreement but all the employers except one granted the higher 
rates? Under the law the union can strike all the plants, even though 
2 or 3 of them are willing to pay the higher wages; is that right? 

Mr. Grean, That is so. 

Senator Tarr. So that, correspondingly, the employers do not have 
the same rights. 

Mr. Grean. That is correct. The employers are in a dilemma in 
that case. 

Now, in both these cases, both the Morand and Davis cases, the 
employers obtained review in the United States court of appeals, the 
Morand case in the seventh circuit (190 F. (2d) 576), and the Davis 
case in the ninth (197 F. (2d) 435). In each instance the circuit 
courts found that the wiiaiiesaite had bargained in good faith and had 
not suspended operations for the purpose of destroying or under- 
mining the union. Accordingly, they set aside the Board orders and 
remanded the cases to the Board. 

A majority of the Board, however—Chairman Herzog dissenting— 
in each case reaffirmed the original order, stating that they disagreed 
with the reasoning of the respective courts of appeal, even though 
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in the Davis case they had to concede that the element of discrimina- 
tory discharge was not present. According to the reasoning of the 
Board majority, a lockout is an unfair labor practice, per se, irrespec- 
tive of its motivation. In making this ruling the Board ignored one 
of the early cases decided under the Wagner Act, Lengal-Feneil Co. 
(8 N. L. R. B. 988) where the Board had held that an employer who 
had locked out his employees in the face of a strike threat to achieve 
economic concessions, had not committed an unfair labor practice. 
Until the Morand case, the Lengal-Fencil decision had never been over- 
ruled and was deemed controlling case law at the time Congress re- 
vised the National Labor Relations Act in 1947. 

While we believe that the Davis case was incorrectly decided at 
the Board level, it will probably be several years before the Supreme 
Court makes any authoritative pronouncement as the Board has shown 
no disposition to hasten a judicial test of this novel doctrine. Mean- 
while, however, the effectiveness of local association bargaining has 
been crippled, for if the rule of the Davis case is permitted to stand, 
employers in the same association are prevented from giving mutual 
aid and support to fellow members whose plant is struck on the very 
issue on which association bargaining has broken down. 

In the baking industry it has been the custom in many cities for all 
the members of the association to suspend operations if the union 
shuts down one plant in order to gain a point which the association 
has rejected. Recently, in Omaha, the Omar Baking Co., after exten- 
sive group negotiations, found itself without employees one day when 
the union suddenly called a strike. ‘The other companies in the group 
who were dealing with the same union then suspended operations. 
Eventually the strike was settled with a new association contract and 
the employees in all the companies were recalled without discrimina- 
tion. Nevertheless, the General Counsel, feeling himself bound by 
the Board decisions in the Morand and Davis cases, issued a complaint 
and the trial examiner, stating that he was bound by these decisions, 
assessed a heavy back-pay liability against the five other companies 
which belonged to the association. 

It is obvious, therefore, that, until this situation is corrected, small 
employers who band together in order to match the bargaining 
strength of a large local union are placed at a serious disadvantage in 
collective bargaining. If the union decided to resort to divide-and- 
conquer tactics in order to impose its contract demands upon them. 
they are faced with a dilemma. If they abide by these latest rulings 
of the Board the union can force them to capituate one by one, since 
it would be economically disastrous for any one plant to take a strike 
for any protracted period while its competitors are operating daily 
and supplying the needs of its customers. . 

On the other hand, if they relieve the struck plant from this kind 
of competitive pressure by suspending operations, they run the risk 
of incurring back-pay orders of catastrophic dimensions. Moreover, 
the Board’s policy tends to encourage strikes since the employees, 
being assured of receiving back pay, have no incentive to reach an 
amicable settlement. 

We earnestly submit that the underlying assumption of the Board 
majority in the Morand and Davis cases, namely, that a lockout for 
any purpose amounts to an unfair labor practice, was contrary to the 
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intent of the act. It should be noted that in section 8 (d) Congress in 
requiring parties to give 60 days’ notice in order to terminate collective 
agreements stated that it was the duty of the parties to continue in 
full force and effect duri ing this 60-day period existing terms and con- 
ditions “without resor ting t to strike or lockout.” 

It is clear from the foregoing language that by prohibiting strikes 
and lockouts for a limited per iod Congr ess assumed that both strikes 
and lockouts in contract negotiations were permissable in the absence 
of such a prohibition. If lockouts were already illegal, per se—the 
underlying premise of the Board majority—there would be no point 
in forbidding resort to such action merely during the 60-day notice 
period, for an employer engaging in such conduct would be guilty of 
an unfair labor practice. As a matter of fact, in the emergency pro- 

visions on title II, the term “lockout” is also mentioned in 2 or 3 places. 

We recognize, of course, that lockouts, like strikes, may be illegal 
under certain other provisions of the act, for example, if the purpose 
of the lockout is to prevent a union from organizing a plant or to 
discipline employees who engage in organizational activities, or to 
avoid bargaining in good faith with the majority representative of 
the employ ees. These situ: itions, however, are quite distinguishable 
from lockouts undertaken as a means of combating a strike or strike 
threat on purely economic issues. The classic view of industrial re- 
lations is that employers can resort to the lockout to match the unions’ 
principal weapon—the strike. In their work entitled “Organized 
Labor,” Professors Millis and Montgomery state, at page 5! bs 

In exerting pressure upon employers to recognize them and accept their de- 
mands, unions * * * resort to the strike * * *. The employers resort to corre- 
sponding methods * * * the lockout * * *, 

The strike has been and is organized labor’s great weapon when differences 
are not settled by conciliation, mediation, or arbitration. From its use or 
threatened use the union obtains most of its power in the industrial field. Its 
counterpart on the employer’s side, and matching it fairly accurately, is the 
lockout. 

The view expressed by former Board Chairman Millis in this au- 
thoritative treatise is.also shared by the present Chairman of the 
Board, Mr. Herzog, who, in his. what we consider excellent dissent in 
the Davis case, said: 

Here the parties had reached an impasse, and it was the union which took the 
initiative in selecting the particular weapons of economic combat. The employ- 
ers did no more than defend themselves with commensurate weapons; they 
refrained from using the ultimate, and to my mind, unlawful, instrument of 
discharge. I am unwilling to infer a wish to destroy from an attempt to resist, 
to do battle and to win. 

Nevertheless, despite this classic view of the lockout, and the implied 
recognition of it by Congress in section 8 (d) and section 207 of the 
Taft-Hartley Act, the Board majority has insisted that the act can- 
not be construed as legalizing lockouts. 

Senator Tarr. Do. you regard the Board’s decision as in direct 
defiance of the court of appeals’ decision, or is there something to 
distinguish it ? 

Mr. Grean. I cannot see how the Board could have arrived at their 
view under the decisions of the courts of appeals in the seventh and 
eighth circuits. Those two courts very clearly held that a lockout 
for economic reasons was not an unfair labor practice. 
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The Board’s reasoning—and I think this will partly answer the 
—— Senator—is based almost solely upon the fact that section 

13, which recognizes that the act does not interfere with the right to 
strike with certain limitations, makes no mention of the correspond- 

ing weapon on the management side; namely, the lockout. While we 
think the Board majority draws much too broad a conclusion from 
the language of section 13, it would appear that since this is the section 
upon which they rely, any amendment to correct this inequitable rule 
of decision should be directed at this particular section. Accordingly, 
we recommend for the consideration of this committee the addition 
of a simple amendment to section 13; namely, the insertion of the 
words “or to lockout” after the word “strike.” If this amendment is 
adopted the section would then read : 

Nothing in this act, except as specifically provided for herein, shall be con- 
strued so as either to interfere with or impede or diminish in any way the right 
to strike or to lockout, or to affect the limitations or qualifications on that right. 

It should be noted that if this amendment were adopted, employers 
would still be prohibited from using the lockout as a means of dis- 
criminating against their employees | or as a means of avoiding good 
faith bargaining, for, clearly, the expressed limitations of the act 
would still apply to this kind of economic pressure. Its effect would 
merely be to confirm that the right to lock out is coextensive with the 
right to strike, thus leaving both parties free to use self-help in the 
area of bargaining which the act encourages. 

We should like to emphasize that in submitting this amendment, 
the baking industry is not attempting to subtract in any degree from 
the rights accorded individual employees and labor organizations 
under the act where the employees have selected duly authorized rep- 
resentatives to bargain for them. We propose, as we always have in 
the past, to negotiate with their representatives in ete faith in the 
hope of arriving at a contract without interruption of work or resort 
to industrial warfare. All we ask is that the historic balance of power 
which has been upset by the Board in the Morand and Davis decisions 
be restored. 

It is our sincere belief that this amendment will make for industrial 
peace by causing the representatives on both sides of the bargaining 
table to avoid the temptation to resort to economic strength rather 
than peaceful negotiation. 

Senator Tarr. Your amendment is a little bit broader, is it not, 
than just confining it to the sole case where an appropriate unit con- 
tains a number of different plants? I mean, you cover an amendment 
to reach your particular situation that simply said that the lockout 
should not be illegal where an appropriate unit contains a number of 
different plants, if one of those plants is struck. That is what you are 
primarily concerned about; is it not? 

Mr. Grean. That is one of the aspects of the total situation, but we 
think that the situation should properly be corrected by making the 
right of lockout coextensive with strike. That will probably be one 
of the major situations in which it will be used, it being primarily 
a defensive weapon. 

Senator Tarr. In other words, your particular situation would be 
met by a somewhat narrower amendment ¢ 

Mr. Grean. The particular local group bargaining situation would 
be met by a narrower amendment. 
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Senator Tarr. Thank you very much, Mr. Grean. 

Are there any questions ? 

Mr. Grean. Thank you. 

The CHAIRMAN. The next witness is Mr. Robert B. Watts, vice 
president and general counsel of the Consolidated Vultee Aircraft 
Corp., of San Diego, representing the Aircraft Industries Association. 

Mr. Watts, we will be glad to hear from you. 


TESTIMONY OF ROBERT B. WATTS, VICE PRESIDENT AND GENERAL 
COUNSEL, CONSOLIDATED VULTEE AIRCRAFT CORP., SAN DIEGO, 
CALIF. 


Mr. Warts. Thank you. 

As you have just said, my name is Robert B. Watts, and I am vice 
president and general counsel of Consolidated Vultee Aircraft Corp. 
Biographically, the only other fact that I might mention in the be- 
ginning is that for some 10 years I was special counsel and thereafter 
Associate General Counsel and General Counsel of the National Labor 
Relations Board; so that my experience with the legislation now under 
consideration begins before its passage and continues for some 9 years 
thereafter. 

I am appearing here today for the aircraft manufacturing indus- 
try, which employs something over three-quarters of a million em- 
ployees, is owned by something in excess of a million and a quarter 
stockholders and last year did a sales volume of better than $614 
billion. Well over 90 percent of its production and maintenance em- 
ployees are covered by collective bargaining agreements of one kind 
and another. 

Senator Murray. Can you give us the names of those organizations 
that belong to the association ? 

Mr. Warvrs. Well, sir, we can file with you a list of the member 
companies. We have 111 member companies, and 19 affiliates, and if 
I may be permitted to file with you an exhibit 





Senator Tarr. Yes, you may file that, and we will make it part of 
the record. 

That includes, I suppose, all the large aircraft manufacturing 
companies ¢ 

Mr. Warts. Yes, it represents well over 95 percent of all of che air- 
craft manufacturing industry. 
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MEMBERSHIP LIST, AIRCRAFT INDUSTRIES ASSOCIATION OF AMERICA, IN¢ 


WASHINGTON, 


Cc 1953 


D. 
DIVISION A 


, JAN. 16, 


MANUFACTURERS OF AIRCRAFT, AIRCRAFT ENGINES, OR AIRFRAMES 


Name 


Aero Design & Engineering Co 


Aeronca Manufacturing Corp 

Ai led Motors, Inc 

Allison Division, General Motors Corp 
Aeroproducts, Allison Division 

Aircraft Gas Turbine Division, General 

Electric Co 

Aveo Manufacturing Corp 

Lycoming-Spencer Division 


Crosley Division 
Bridgeport-Lycoming Division 
Aviation Gas Turbine Division, West 
use Electric Cory 

Beech Aircraft Corp 
Bell Aircraft Cory 
Helicopter Divisio1 


ing! 


Bellanca Aircraft Corp 
Boeing Airplane Co 
Wichita Division 
$SI Aircraft Co 
Consolidated Vultee Aircraft Corp 
San Diego Division 


Fort Worth Division 
Guided Missile Divisior 


Continental Motors Corp 
Continental Aviation & 
ing Corp 
Curtiss-Wright Corp 
Export Division 


Engineer- 


Metals Processing Division 
Electronies Division 
Propeller Division 


Wright Aeronautical Division 
De in Helicopters, Inc 
Douglas Aircraft Co., Inc 


El Segundo Division 
Long Beach Division 


Tulsa Division 


Fairchild Engine & Airplane Corp. 
Aircraft Divisio 
Engine Division 
Stratos Division 
Guided Missiles Division 
The General Tire & Rubber Co 
Jato Division 
Aerojet Engineering Corp 
Hiller Helicopters 
Hughes Aircraft Co 
Tucson Division 
Kaizer-Frazer Corp 
Oakland Aircraft Division 
Richmond Machining Division 


K-F Engine Division - 
The Kaman Aircraft Corp 


The M. W. Kellogg Co 
Lookheed Aircraft Corp 
Georgia Division 


Marquardt Aircraft Co 


Address 


Post Office Box 118, Bethany, Okl 

Middletown, Ohio 

Liverpool Rd., Syracuse 8, N. Y 

Speedway, Indianapolis 6, Ind 

Post Office Box 1047, Municipal 
Airport, Dayton 1, ¢ ) 





1 River Road, Schenectady 5, N. ¥Y 
120 Lexington Ave., NYC 17, N.Y 
Willi: msport 51, Pa 

Cincinnati, Ohio 

Stratford, Conn 

Post Office Box 2278, Pittsburgh 30, 


Pa 
East Central Ave., Wichita 1, Kans 
Post Office Box 1, Buffalo 5, N. Y 


Post Office Box 482, Fort Worth, 
Tex 

New Castle, Del 

Box 3107, Seattle 14, Wash 


Wichita 1, Kans 
5800 Franklin Rd., Wict 
3165 Pacific Highway, 


ita 15, K 


San Dies p 


Calif 

3302 Pacific Highway, San Diego 12 
Calif 

Grant’s Lane, Fort Worth 1, Tex 

4297 Pacific Highway, San Diego 10, 
Celif 


205 Market St., Muskegon 82, Micl 
Muskegon 82, Mich 


Wood-Ridge, N. J 

30 Rockefeller Plaza, New York 20, 
ms 

777 Northside 

631 Central Ave., C 

Caldwell, N.J 

W ood-Ridge, N. J 

Municipal Airport, Post Office Box 
603, Danbury, Conn 

3000 Ocean Park 
Monica, Calif 


Ave., Buffalo, N. Y 
irlstadt, N. J 


santa 


Blvd, 


827 Lapham St., El] Segundo, Calif 
3855 Lakewood Blvd., Long Beach, 
Calif 
2000 North Memorial Dr., Tulsa, 
Okla 
Hagerstown, Md 
do 
Farmingdale, Long Island, N. ¥ 
do 
do 
332 Irwindale Ave., Azusa, Calif 
do 
lo 


1350 Willow Rd., Palo Alto, Calif 
Culver City, Calif 


Post Office Box 2225, Tucson, Ariz 

Willow Run, Mich 

Post Office Box 1828, Oakland, Calif 

Post Office Box 577, Station A, 
Richmond, Calif 

12801 East Jefferson, Detroit, Mich 

Bradley Field, Windsor Locks 
Conn 

Foot of Danforth St., Jersey City 
N. J. 


Post Office Box 551, Burbank, Calif 

Marietta, Ga 

7801 Hayvenhurst Ave., 
Calif 


Van Nuys, 





Representative 
R, T. Amis, Jr 
John A, Lawler 
C. F. B. Roth, 
E. B. Newill 
Max M. Monroe 


John W. Belanger 


Victor Emanuel] 
L. E. Osborne 
John P. Gaty 

L. D, Bell. 

N. F. Vanderlipy 
W.M. Allen 

J. E, Schaefer 
Dwane L. Wallace 
J. T. MeNarney 
A. W. Wild. 
Roy T. Hurley 
Harry L. Brown 


Donald W 


Douglas 


Boutell 


R.S 


Rude 


A. H 
Stanley Hiller, Jr 
Ira C, Eaker 


Edgar F. Kaiser 


Charles H. Kaman 
A. Kalitinsky 
Robert E. Gross. 


William H 


Schwebe!l 
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DIVISION A—Continued 
MANUFACTURERS OF AIRCRAFT, AIRCRAFT ENGINES, OR AIRFRAMES—Continued 








Name Address Representative 
rhe Gh L. Martin Co Baltimore Md George M. Bunker. 
Plant addre Middle River, Md 
MeD i ircraft ¢ Post Office Box 516, St. Louis 3, Mo_| J. S. MeDonnell 
rth American Aviation, Inc Los Angeles International Airport, | J. H. Kindelberger. 
Los Angeles 45, Calif 
1 Division Columbus 16, Ohio 
Downey Facility 12214 Lakewood Bldv., Downey, 
Calif 
Northrop Aircraft, Inc Northrop Field, Hawthorne, Calif Oliver P. Echols. 
Anaheim Division 500 East Orangethorpe Ave., Ana- 
heim, Calif 
Piasecki Helicopter Cory Morton, Pa i, F. N. Piasecki. 
I r Aircraft Corp Lock Haven, Pa .-| W. T. Piper, Sr. 
Ra lane Co 7901 Woodley Ave Van Nuys, | Whitley C. Collins. 
Calif 
Rea Rockaway, N. J Charles W. Newhall, Jr. 
Rey Farmingdale, Long Island, N. Y Mundy I. Peale. 
f ‘ Lindbergh Field, San Diego, Calif T. Claude Ryan. 
l'aylorcraft, Inc Conway-Pittsburgh Airport, Con- | B. J. Mauro. 
way, Pa 
remeco Aircraft Corp Post Office Box 6191, Dallas, Tex Robert McCulloch. 
United Aircraft Corp ..| 400 South Main St., East Hartford | H. M. Horner. 
8, Conn 
Chance Vought Aircraft Division Post Office Box 5907, Dallas, Tex 
Hamilton Standard Division East Hartford 8, Conn 
New plant Bradley Field, Windsor Locks, 
Conn 
Pratt & Whitney Aircraft Division East Hartford 8, Conn 
Sikorsky Aircraft Division Bridgeport, Conn 


DIVISION B 


MANUFACTURERS OF ACCESSORIES, PARTS OR MATERIAL USED IN AIRCRAFT CONSTRUCTION OR OPERATION 


AiResearch Mfg. Co. Division of The | 9851 Sepulveda Blvd., Los Angeles | J. C, Garrett. 


Garrett Corp 15, Calif 
Aluminum Company of America 1200 Ring Bldg., Washington 6, | R. A. Learnard. 
Dd. C 
rhe B. G. Corp 136 West 52d St., New York 19, | Richard Goldsmith. 
N. Y 
Bendix Aviation Corp P Fisher Bldg., Detroit 2, Mich Malcolm P. Ferguson. 
Bendix International Division 72 Fifth Ave., New York 11, N. Y 
Bendix Products Division South Bend 20, Ind 
Pacific Divisior 11600 Sherman Way, North Holly- 
wood, Calif 
Skinner Purifiers Division 1500 Trombly Ave., Detroit 11, 
Mich. 
Eclipse Pioneer Division ..| Teterboro, N. J 
Red Bank Division Red Bank, N. J 
Scintilla Magneto Division Sidney, N. Y 
Radio Division Baltimore 4, Md 
Montrose Division South Montrose, Pa 
Pioneer-Central Division Davenport, lowa 
Hamilton Division 5th St. and Ford Blvd., Hamilton, 
Ohio. 
Utica Division Utica, N. Y 
Eclipse Machine Division Elmira, N. Y sai 
Marshall Eclipse Division Green Island, Troy, N. Y 
Champion Spark Plug Co a Toledo 1, Ohio Duane Stranahan. 
The Cleveland Pneumatic Tool Co 3781 East 77th St., Cleveland 5, | Sam 8. Mullin. 
Ohio 
The Connecticut Hard Rubber Co 407 East St., New Haven, Conn J. A. Moffitt. 
Cook Electric Co 2700 Southport Ave., Chicago 14, Il1_| W. C. Hasselhorn. 
The Dow Chemical Co Midland, Mich James V. Winkler. 
Dumont Aircraft Fitting Co 1356 Orizaba Ave., Long Beach, | N. R. Dumont. 
Calif 
Fletcher Aviation Corp 199 West Colorado St., Pasadena, | Wendell S. Fletcher. 
Calif 
General Alloys Co 4 405 West First St., Boston 27, Mass_| Thos. E. Franks. 
General Laboratories Associates, Inc 17 East Railroad St., Norwich, N. Y.| Wm. J. Carry 
The B. F. Goodrich Co Alron, Ohio J. 8. Pedler. 
Harvey Machine Co., Inc 19200 South Western Ave., Tor- | Lawrence A, Harvey. 
rance, Calif | 
Hufford Machine Works, Inc 1700 East Grand Ave., El Segundo, | Harry P. Smith, Jr. 
Calif. | 
Hydraulic Division, Sundstrand Ma- | 2531 11th St., Rockford, Ml. - Bruce F. Olson. 
chine Tool Co. 
Hydro-Aire, Inc ...| 3000 Winona Ave., Burbank, Calif H. H. Rhoads. 
Industrial Sound Control, Inc. -. 45 Granby St., Hartford 12, Conn Carl W. Lemmerman, 
Irving Air Chute Co., Inc ..| 1670 Jefferson Ave., Buffalo 8, N. Y_| Leslie L. Irvin. 
Jack & Heintz, Inc a .| Cleveland 1, Ohio - .| E. C. Sulzman. 
Kaiser Aluminum & Chemical Corp-. Kaiser Bldg., 1924 Broadway, Oak- | Fred Drewes, 


land, Calif. | 
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MANUFACTURERS OF ACCESSORIES, PARTS OR MATERIAL USED IN AIRCRAFT CONSTRUCTION OR 
OPERATION—Continued 


Name 


Kollsman Instrument Corp 
Lear, Inc 


Learcal Division 


Lear Romec Division 


Macwhyte Co 
Mallory-Sharon Titanium Corp 
Minneapolis-Honeywell Regulator Co 
The New York Air Brake Co 
Pacific Airmotive Corp 
The Parker Appliance Co 
Parker Aircraft Co 
Berea Rubber Co 
Reynolds Metals Co 


Rohr Aircraft Corp 
Simmonds Aerocessories, Inc 


Solar Aircraft Co-. 


Sperry Gyroscope Co., Division of the 


Sperry Corp 
Thompson Products, Inc 


Jet Propulsion Division 
Electronics Division 


Tinnerman Products, Inc 


Transco Products, Inc 


Vickers, Inc., Division of the Sperry 
Corp 
Victor Aading Machine Co 


Wm. R. Whittaker Co., Ltd 


Zenith Plastics Co 


(2) 


Aviquipo, Inc 


Address 


80-08 45th Ave., Elmburst, N. Y 





110 Ionia Ave. NW, Grand Rapids 
2, Mict 

11916 West Pico Bldv., Los Angeles 
64, Calif 

Elyria, Ohio 

2904 14th Ave., Kenosha, W ist 

Niles, Ohio 

2747 4th Ave., South Minneapllis 8, 
Minn 

420 Lexington Ave., New York 17, 
N.Y 

2940 North Hollywood Way, Bur- 
bank, Calif 

17325 Euclid Ave., Cleveland 12, 
Ohio 

\5827 West Century Blvd., Los 


j Angeles 43, Calif 

2500 South 3d 8t., 
Louisville 1, Ky. 

Chula Vista, Calif 

105 White Plains Ra., Tarrytown, 
N. Y. 

2200 Pacific Highway, San Diego, 
Calif 

Great Neck, Long Island, N. Y 


Post office 1800, 


23555 Euclid Ave., Cleveland 17, 
Ohio 
do 

2196 Clarkwood Rd., Clevelana 3, 
Ohio 

Post Office Box 6688, Cleveland 1, 
Ohio. 


12210 Nebraska Ave., Los Angeles 
25, Calif. 


1400 Oakman Blvd., Detroit 32, 
Mich. 
3900 North Rockwell St., Chicago 


18, Il} 

915 North Citrus Ave, Los Angeles 
38, Calif. 

1548 West 135th St., Gardena, Calif 


DIVISION C 


OR MATERIALS 


| 
| 25 Beaver St., New York 4, N. Y 


Representative 


Victor E, Carbonara. 


R. M. Mock 
G. C. Wilder 
Frank H. Vancenburgh, 


A.M, Wilson. 
A. W. Laird. 
Tom Wolfe. 


8. B. Taylor. 


R. B. Smith. 


Fred H. Rohr. 
W. R. Enyart. 


Ed. T. Price. 
P. R. Bassett. 


L. M. Clegg. 


William H. Taylor, Jr. 
E. M. Cleland. 
K. R. Herman 
A. C. Buehler. 
William R. Whittaker. 


Milton Brucker. 


DISTRIBUTORS OR DEALERS IN AIRCRAFT, AIRCRAFT ENGINES, AERONAUTICAL ACCESSORIES, PARTS 


} 
| Samuel Niedelman. 


(8) INSURERS OR CLASSIFIERS OF AERONAUTICAL RISKS 


Parker & Co... 


| 1616 Walnut St., Philadelphia 3, Pa 
| 


J. R. W. Barrette. 


(13) Any State, COUNTY OR MUNICIPAL GOVERNMENT AGENCY, EDUCATIONAL INSTITUTE, OR REPUTABLE 
Group, COMMITTEE, SociETY, CLUB OR ASSOCIATION INTERESTED IN AERONAUTICS, INCLUDING ANY 
CHAMBER OF COMMERCE, BOARD OF TRADE OR TRADE ASSOCIATION MAINTAINING AN AVIATION COM- 
MITTEE OR SECTION, OR ANY HOTEL, LIBRARY, PUBLISHER NOT HERETOFORE INCLUDED 


Manufacturers Aircraft Association 


30 Rockefeller Plaza, New York 20, 
N. Y. 


! 
| John Sanborn. 
| 
| 
' 
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DIVISION C—Continued 


(14) ANY PERSON WHO, THROUGH PERSONAL OR FINANCIAL SERVICE IN PROMOTION, RESEARCH OR 
EXPERIMENTATION, HAS CONTRIBUTED TO THE DEVELOPMENT OF THE ARTS OF FLYING, OR ANY ENGI- 


NEER, DESIGNER, PILOT OR OWNER OF 


N THE EMPLOY OF A MEMRER ( 


I 1 M 
I t, Wi W 
r. ¢ t J 
I sl 
( I I iM 
( ( H yvde 
I 


I ( ’ 
I kiss, H G 
} I r Wol 
( } 

I P.W 
I , Albert I 

Grove 
M c( yl. } 
MacCrack William } Ir 


W ood : Dunean A 


DIVISIO> 


Aer ) st Put t ( 

A A ae 

\ W eek 

I Babb C I 

Ba hipping Cor 

I A & Har 

( ral Alr rt ¢ 

] & F 

Lybr Ross } «& M 

\ 4 ( 

N I ( t Office, I 

S Oil ¢ Inc Cen ] 
artment 

§ Kirky ck & Ce Ir 

St Oil ¢ of ( { 

Ss Pro Engineering ( 

Che 7 is Co 

It le 

U.S.A tion | lerwriters, I 


AIRCRAFT, OR ANY INDIVIDUAL INTERESTED IN AERONAUTICS 


IMPANY 


A dress Representative 


Ohio 
Detroit, 
Y 
N.Y 
Pla 
’ 





54 Madisor 
Winters Bank Bld 
Akron, Ohio 


Box 905, Southampton, N. ¥ 
) 








Shoreham Hotel, Washington, D.C 
1 Flint Ave., Larchmont, N. ¥ 
National Press Bldg., Washington 


i. 2s 

First National Bank Bldg., Albu- 
querque, N. Mex 

Lakesville, Conn 

C/O Pennsylvania Railroad Co 
Philadelphia 4, Pa 

Stratford, Conn 

7-15 79th St., Jackson Heights, 
N. ¥ 

280 Broadway, New York, N. Y 

100 East 42d St., New York 17, N. Y 


OF AFFILIATE MEMBERS 


511 11th St., Washington 4, D. ¢ Fred Hamlin 
205 Fast 42d St., New York 17, N. ¥ Harvey Conover 

330 West 42d St., New York, N. ¥ R. W. Martin, Jr. 
1503 2ist St., Washington 6, D. C__.|} L. H. Tavlor. 
5 Broadway, New York 4, N. Y Robert Barr 

5 3, J. W. Pocock 
Gler C. C. Mosely 





135 South La Salle St., ¢ 

Grand Central Air Termit 
dale 1, Calif 

80 Broad St., New York, N. Y 

90 Broad St., New York, N. ¥ Prior Sinclair. 

11 Broadway, New York 6, N. Y Frederick F. Robinson. 

2 Park Ave, New York, N. ¥ kK. W. Tibbitts 

0 West 50th St., New York 20, N. ¥ J. 8. Harris, 





65 Broadway, New York 6, N. Y Roland H. Spencer 

225 Bust 20, Calif.| R. F. Bradley. 

1205 West Columbia St., Springfield, | J. E. McAdams. 
Ohio 

135 East 42d St., New York 17, N. Y_| Aubrey Keif. 

5400 Alcoa Ave., Los Angeles 58, | H. P. Curtis. 
Calif 

80 John St., New York 7, N. Y | W.J. Van Hoven. 

1502 Court Square Bldg., Baltimore lemple N. Joyce. 
2, Md, 





1 St., San Francisc 
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Mr. Warrs. In general, the industry whose position I am here to 
express would like to approach this problem by stating that it be- 
lieves in the principles of collective bargaining between freely chosen 
representatives, both of whom, it believes, should be reasonably re- 
strained to the extent that the public interest requires. It believes 
very firmly that, when the actual process of collective bargaining is 
reached, there should be an absolute minimum of governmental inter- 
ference in that process. 

Speaking in broad language, the industry is here to support strongly 
the provisions of the present Labor-Management Act, and necessarily, 
with that basic position, we have to and do oppose various proposals 
which have been made for serious amendments to it which, in our 
view, would greatly weaken it; and by the same token we have a few 
suggestions for affirmative change which we make largely to tighten 
up particular spots which have appeared in the administration of the 
act. 

I should like to move first to a discussion of the national emergency 
section of the legislation, in respect to which, with two suggested modi- 
fications, really for purposes of clarification, we urge that the provi- 
sions be maintained, 

Anyone who has had any relationship with industrial relations 
knows that you are going to have a certain number of important 
strikes and that those are going to include instances where the in- 
terests of much more than the immediate parties are involved, and 
the safety and the health of the Nation is going to be at issue; and 
that to some degree ways and means must be achieved within the 
framework of our democratic institutions to handle that type of 
situation. 

Our industry is particularly sensitive in this field, because of the 
nature of the work we do, and the direct effect which it bears to the 
national defense. 

We believe that the existing provisions of the national emergency 
section have been well thought out and represent the best thinking 
that can be brought to bear on this general problem. We share what, 
I am sure, is the common belief, that the section has not been given 
an adequate opportunity in practice to demonstrate its value, but we 
are impressed favorably by the results that it has brought about even 
in the few instances where it has been applied. 

We would like to point out that, fundamentally, the provisions in 
respect to national emergencies are simple, that they are equally ap- 
plicable to both the employers and to the employees, and that they can- 
not be invoked by either party as a weapon against the other. The 
determination of when we use the national emergency provisions is 
made by the President and not by one of the parties, and he acts, of 
course, for all the people and not for one of the factions in the labor 
dispute. 

In relation to the invocation of the act, we come to our first sug- 
gestion for possible clarification, in that we suggest that a good deal 
of debating and probable litigation can be eliminated if there is 
stricken from the sections 206 and 208 the language which defines a 
dispute as affecting all or substantially all of an industry; leaving, 
we would suggest, as the real test and requirement, the fact that the 
national health or safety be in danger. 
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The presence of the language to which I have referred in those two 
sections has already resulted in a large amount of debate and some 
litigation; although the courts in the American Locomotive case have 
sustained the application of the act upon the fundamental yardstick 
of the national health and safety, as we suggest. 

Of course, in our industry it is particularly and peculiarly possible 
for a stoppage in one vital supply area to affect the production of our 
jet fighters or some other weapon which the national defense, the na- 
tional safety, requires be produced without interruption. 

As to the provisions of the act for an 80-day maximum standstill 
period, we see no valid reason for labor’s reactions, which we regard 
as largely emotional. The cooling-off period applies to both of the 
parties. And I should like to pause here and comment briefly upon one 
suggestion which has been offered to this committee several times by 
the labor witnesses. This suggestion is that the only beneficiary of a 
standstill period is the employer, and that labor always suffers, because 
labor is always the one that wants a change. 

I should like to point out that that concept is entirely erroneous. 

All I have to do to make my point is to indicate to you that while 
it is true that an attempt by labor to get an increased wage indicates 
labor’s desire to change, which would be held in abeyance during an 
80-day period, the exact reverse would be true when the cycle of 
economy was in operation to the point, where the employer was trying 
to decrease his wages in the process of collective bargaining. 

But apart from wages, there are countless instances in the relations 
between employer and employee when it is very much to the employer’s 
advantage to attempt to secure a change in existing conditions. He 
may want to change his classification theories. He may want to 
change his grievance procedures. He may wish to ‘change any one of 
a score of operating conditions. And he is, just as labor is, prevented 
from doing anything under this standstill period. 

So I say that the assumption that the only one who is ever affected 
adversely by the 80-day maximum period is labor, is erroneous. 

We do urge, in relation to the emergency procedure, that once the 
dispute has reached a stage of standstill, when collective bargaining is 
to take place, that Government have the wisdom—and that this com- 
mittee and the Congress do what it can to enunciate that thinking— 
to get out of the picture. We have lived for many long years now in 
an atmosphere where always at the bargaining table there was a 
party representing the Government or an agency of the Government, 
threatening that unless this, that, or the other condition was agreed 
upon, forceful action would be taken, and requiring, under those 
threats, a type of settlement of which one of the parties violently dis- 
approved. We very deeply need to be rid of that kind of force at the 
bargaining table. 

We think that the secret ballot which is provided at the end of the 
standstill period is very much worthwhile. It brings up our second 
suggestion, and that is that perhaps you could get a better result out 
of the secret ballot if, instead of asking the workers to vote merely on 
the employer’s last offer, such as is now the procedure, you put the 
real issue to the workers. The real issue is: “Do you want to strike 
if the employer doesn’t change his present offer?” 

We have found through the years that all too often employees are 
brought into union meetings and are told that, “Your representatives 
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are now engaged in a bargaining fight, and they need to have their 
hand supported by your vote in support of their proposals. We are 
not now committing you to anything,” and the workers vote, under 
those circumstances, to support the union position, when, in reality, 
they are voting to go out on a strike and don’t know it. We just 
think it would sharpen up the issue and let the people who are most 
directly concerned know what they are voting about if that direct 
question as to whether or not they wanted to strike were put before 
them. 

Senator Griswotp. May I ask a question, Mr. Watts? 

Mr. Watts. Certainly. 

Senator Griswotp. Do these ballots sometimes occur while the strike 
is in progress? Is that right? Or is it before the strike starts in 
all cases ? 

Mr. Watts. Are you referring to the ballot under the national 
emergency provisions? 

Senator Griswotp. Yes. You say the issue on the ballot should be 
whether they will strike. Are there not times when they take the 
ballot after a strike is in progress ? 

Mr. Warts. Well, of course, it is quite possible for a strike to have 
started, and to then have the national emergency provision come into 
operation, and a standstill period be declared, and then you go on 
with your attempt to resolve your difficulties by negotiation. 

Senator Griswotp. But they are working during that time. 

Senator Tart. That is during the period when the injunction is in 
force. As to whether they are all working, we cannot always tell that. 

Mr. Warts. No, you can’t tell that. 

We think also that the present provision which refers back the 
dispute to the Congress through a report of the President is a sound 
referral of a dispute to ultimate authority, where everything else 
fails. To sum up, we think that the provisions of the emergency 
sections of the act represent the soundest industrial relations think- 
ing that there is in this country today under our democratic institu- 
tions, and we strongly recommend that they be maintained as they 
are and given a real chance to operate. 

I would like next to speak briefly on the subject of secondary boy- 
cotts and mandatory injunctions, and in an attempt to shorten my 
presentation 

Senator Tarr. A good many of these matters have been covered by 
a number of different witnesses, so please pick out the things you are 
particularly concerned about. I think we have allowed you a total 
of about half an hour. 

Mr. Warts. Very good, sir. 

On the issue of the secondary boycott, we merely want to point out 
that the argument for a change there seems to be going along on the 
premise of having so-called struck work the subject of a secondary boy- 
cott. And in that regard, I would like to point out to you that the 
classic case, where the employer sends his work to another factory, 
and there, in effect, carries on his own business, not only is one which 
appeals to the sense of fairness, as being a proper place for the exercise 
of a boycott, if you want to think of it in those terms, but has actually 
been so recognized by the courts. What I am saying is that there isn’t 
any problem. In the case of Douds v. Metropolitan Architects, in New 
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York, the New York court found no difficulty, when faced with that 
kind of a case, because it said— 

This isn’t a real secondary boycott. This is a primary strike, and there is no 
inhibition against the union striking in that area. 

But if you want to go beyond what I have just termed the classic 
case, and e xperiment W ith permitting secondary boycotts of all 
“struck goods,” I would just like to say that in our industry we face 
a rather horrendous factual problem. Each one of our main companies 
uses some three thousand or more subcontractors. We have multi- 
vendor sources from which we procure items. If one of those subcon- 
tractors is struck, the perfectly normal course would be to increase 
temporarily the calls on other subcontractors or on our own fabricat- 
ing departments. Under those circumstances, to try to answer the 
factual question of “Which is struck work?” is almost impossible 
to administer. We would like to have you bear in mind that when 
you have an industry which is so large and so intertwined with small 
business, as is ours, it 1s not foing to be the easy case of following one 
plant that you can see next door, but following this invisible chain 
through thousands of subcontractors. 

On the subject of jurisdictional disputes, I would like to say that we 
have suffered with them. We have had experiences where sheer time 
did not permit us to use the machinery of the act, and in those in- 
stances, the unions got away with wh: at they were trying to pressure 
through. But I am also glad to be able to report to you that where 
time has permitted a reference to the processes of the act, we have had 
very rapid reactions from the Board, and we have had immediate 
stoppages of jurisdictional disputes under the threat that if they didn’t 
stop the Board would bring into play its injunctive process. And, as 
an old executive of the Board, I certainly urge upon you the fact that 
the presence of a mandatory provision in a limited area of cases is of 
great practical assistance to the Board personnel, who are otherwise 
under tremendous union pressure not to do anything. Here at least 
they have a mandate which says that if they have seen a violation, 
and the facts indicate that it is a real violation, they do have a duty to 
go ahead pursuant to the mandate of the Congress. 

Senator Tarr. That is, you do not want to repeal 10 (1) ? 

Mr. Warrs. That is right, sir. 

On the subject of compulsory unionism, we go all the way. We say 
that the proviso of section 8 (a) (3) should be taken out. We think 
that you come to grips at this point with the basic concept of individ- 
ual freedom. We think that the only reason and justification for the 
present Federal toleration of the union shop is the so-called free rider 
argument. And we say, in response to that, that when the statute 
enunciates as the policy of the United States, that there should be a 
freedom of workers to associate, it means what it says; and that there is 
equally a freedom on the part of those who do not wish to joi unions 
but to remain by themselves and to amass, if they please, their own 
financial resources, in order to combat the union at a later election. 
Indeed we think that the suggestion that the unions have now become 
so much endowed with sovereignty as to refer to themselves as govern- 
ment, as they have before this committee, indicates the unconscious de- 
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We say, gentlemen, that freedom of association is at the root of this 
act. There is nothing in this act which guarantees the development 
and creation of labor unions. This act guarantees the freedom of 
employees to organize and to choose whomever they wish to represent 
them. ‘They can choose a movie actor if they wish. This act guaran- 
tees that, having organized themselves and having selected a repre- 
sentative, their representative is entitled to bargain freely with the 
employer. 

Senator Tarr. That sounds like an easy thing, but we really took 
the step right there to limit freedom. Because we say that if a ma- 
jority want X as a bargaining agent, the right of the ‘other people to 
bargain themselves or to choose their own bargaining agent 1s de- 
stroyed. 

Mr. Warrs. I agree with that, sir. 

Senator Tarr. So that really the fundamental concept of the whole 
business of enforcing collective bargaining is far more restrictive of 
individual liberty than the union shop, in my opinion, because they 
cannot bargain; those people are deprived of the right to bargain. 
Now, that, we have accepted, and so, when you go on ‘the union shop 
theory and say that you have to join the union, it does not seem to me 
to be nearly as important a deprivation as that which takes place at 
the very basis of the Wagner Act. 

Mr. Warrs. Except that I suggest, Senator, that it is not as unreal- 
istic to protect the nght of those individuals who represent the then 
minority, and who, perforce, have to be represented in bargaining by 
the majority. 

Senator Tarr. You say you have got to let X bargain for you. IT 
do not ae why you should not say you have to pay X to bargain 
for you. I do not see the difference. 

Mr. Warrs. What I am suggesting is that you ought to have the 
cight, as the minority, to oppose X on the next occasion of an election. 

Senator Tarr. Oh, yes. You have the right to do that. You can 
vote the union out. 

Mr. Warrs. Well, I think I have indicated my point here, which is 
that we believe that there isn’t any halfway business on this com- 
pulsory union membership. 

Senator Tarr. I think I would dispute that entirely. I think the 
union shop is entirely a different thing from the closed shop, funda- 
mentally different. 

Do you have many union shops in the industry 

Mr. Warts. No; we don’t have many. We E some. And those 
have been brought about very much against our will and under the 
circumstances of bargaining which I have described earlier, under the 
aegis of governmental representatives. 

Senator Tarr. Well, the essential difference is very clear. One is 
that under the union shop the employer reserves the right to put any- 
body to work he wants to put to work. Under the union shop anybody 
who wants to get a job can get a job without the consent of the union. 
Those are the essential freedoms that are maintained, which main- 
tains freedom of transfer in the whole labor field and gives them 
the right to go into the industry which they want to. In other words, 
the closed shop does eliminate most of the freedom which we want to 
preserve. The union shop, though, does not seriously infringe upon it. 
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Mr. Warts. We have had, Senator, in a number of instances in our 
dustry, the maintenance of membership provision, which is, again, a 
slightly different aspect of the union aa. In those cases we have 
escape periods, and our industry is full of instances where thousands 
of employees have written individual letters and exercised their escape 
privileges under the maintenance of membership approach, which they 
could not do otherwise. 

Am I nearing the conclusion of my time, sir? 

Senator Tarr. About 10 minutes more. I am sorry to interrupt 
you. 

Mr. Warts. On the issue of freedom of speech, we believe, as I think 
has been many times expressed here, that the freedom should go 
straight across the board, and that there should be no artificial differ- 
entiation between freedom of speeech in a representation proceeding 
and freedom of speech in an unfair labor practice case. In the written 
presentation which I have prepared, I took this place to bring out 
the fact that in order to bring to the Board some fresh thinking rep- 
resenting this concept of minimizing governmental control of the 
minutiae of collective bargaining, as w ell as to increase the decisional 
output of the Board, we are in favor of an increase in the Board from 
5 to 7 men. 

We were impressed to notice in the Board’s annual report that when 
they made the first increase of 2 men on the Board, their decisional 
output went up 58 percent. We certainly think that that is the kind 
of a gain which it is well worth having over again. 

Then, on the subject of voting by rep: ced economic strikers— 

Senator Tarr. On this freedom of speech, have you had any views 
on this doctrine about equal time? 

Mr. Warts. Well, we have not had specific instances where that 
equal-time principle has been presented to our members. I would say 
that in general our experience has been that the criticisms and com- 
plaints have been made over the content of speeches rather than the 
circumstance of their use—we have not been in the captive audience 
area. By and large our people have done such speaking as they have 
had oecasion to do during rest periods, where people were free to listen 
or not as they chose. And I know of no specific instances which are 
right on the captive-audience principle. 

On the voting by replaced economic strikers, we suggest that per- 
haps a good deal of thinking on that point arises from a misappren- 
hension of what a replaced economic striker is. 

If you begin with the concept that by definition an economic striker 
is a fellow who is striking not because of anything the employer has 
done at all, but striking because of his own wish to force the employer 
to do something; and that he strikes when he chooses to strike, not 
when he is forced to strike by the employer, you realize that the elec- 
tion of the time for an economic strike and the circumstances for an 
economic strike lie wholly in the hands of the union or the employees, 
and cannot possibly be used by an employer to break unions or to try 
to break unions. 

Now, once an employee goes on an economic strike, it is perfectly 
well recognized that the employer can replace him. And having 
replaced him, the replaced striker is theongh with his contact with 
the employer. And we fail to see any reason why such a replaced 
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economic striker should vote, any more than we can see why someone 
who had lived in California and left California with the vague idea 
that some day he might want to come back there should vote in the 
current elections for California officers, under the theory that if he 
did come back, he would like to have a choice in selecting the people 
that were governing the State. We think that there is, by definition, 
no means by which the present prohibition against voting by replaced 
economic strikers can harm unions. 

We similarly point out that on this 60-day striking provision, 
where the employee loses his status if he strikes in the last 60 days 
of a contract term, you have to be careful if you attempt to change the 
act, because it is very much open to abuse. We cite in our statement 
the experience of just one of our companies, where all of the A. F. of L. 
electricians working in the plant got ill at 9 o’clock in the morning 
and all of the plumbers were overcome at 12:45, and they both 
underwent miraculous recoveries when the cause of their illness was 
removed from the plant. 

So we say that since there is always a remedy for any harm done 
to a worker during the last 60 days of a contract; since the processes 
of the Board are open to him; and since he can have retroactive relief 
if he is entitled to it, there is no reason why he should not be under 
the present limited prohibition against striking. 

On the supervisory issue, we would most earnestly point out to you 
that any watering down of the present definition is going to be most 
serious. 

We do not regard supervisors as representing management. We 
regard supervisors as management. Our men whom we classify as 
supervisors fall within the same classification as they do under the 
Fair Labor Standards Act. In other words, we do not include the 
so-called leadman in our supervisory definition. 

Our supervisors every day are handling our relations with our 
employees and effectuating company policy, We spend tremendous 
amounts of money in training them and in having them do that job. 
And we say to you in all sincerity that if you are to create some arti- 
ficial legislative distinction which will permit those men to go into 
bargaining units and accordingly be subject to the controls of the 
producing unions, we are up against the necessity of inventing a new 
category and shifting over this job to the new category. We can’t 
operate without them. 

Senator Tarr. I do not think you need fear any substantial change 
in the general definitions. 

Mr. Warrs. I am very much pleased to hear that. 


Senator Tarr. There have been some small questions on the border 
line. 


Mr. Warts. Yes. 

In respect to collective bargaining—and I am gong to end with this 
comment so far as my oral presentation is concerned—we again want 
to say that the growing tendency to attempt to legislate on every 
conceivable subject of possible bargaining, the tendency of the Board 
by judicial determination to lay down case law on every bit of pro- 

cedure and every bit of substantive agreement is, to us, the antithesis 
of real productive collective bargaining. We believe that you should 
bring the, freely chosen parties to the bargaining table, and that at 
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that point Government should depart. We, as I said before, have 
lived, lo these many years, under what we call blackjack bargaining, 
where the labor leaders create a crisis. They manufacture one. They 
either threaten to or do call a strike. The conciliators arrive on the 
scene. They are not able to do anything, because the labor people 
won't talk, for the crisis continues. And then we have the repre- 
sentatives of the Government boards, which have existed in the past, 
who rise and tell us we should do this and we should not do that. That 
is the way we acquired all sorts of our present conditions of employ- 
ment, from the maintenance of membership provision on down. 

We say that unless Government can really recognize collective bar- 
gaining itself and bring these two parties, who by now are relatively 
mature and relatively powerful, and leave them to work out their own 
destinies at the bargaining table, problems will be created faster than 
legislators can pass laws to cover each one of them as they are created. 

I thank you gentlemen, very much. 

Senator Tarr. Are there any questions ? 

Senator Griswoip. There have been suggestions here in the com- 
mittee that some of the disputes could be referred back to State agen- 
cies for settlement. 

Can you state whether or not the State of California has machinery 
to handle labor disputes, somewhat similar to the machinery of the 
Federal Government ? 

Mr. Warrs. It does. Let me answer your question, Senator, by 
saying first that we do, in our statement, although I was not able to 
reach it in my oral presentation, strongly urge ‘that legislative pro- 
vision be made to permit the widest possible sc ope of St: ite legislation 
in the field of industrial relations. California is a good ex xample of 
the kind of problem that is currently throwing this situation into 
turmoil. We have in California legislation which is included in our 
labor code and is often familiarly known as the antijurisdictional 
strike provision. We have a complete labor code, a statutory code. 
The California courts have attempted to deal with this type of indus- 
trial dispute and have issued decrees, after adjudication, only to be 
met by the Government going into the United States Circuit Court of 
Appeals and asking for an injunction against the employers to pre- 
vent the employers from applying for enforcement of the decree of 
the California courts, 

Now, the result of that is that you have areas, the preemption areas, 
so called, where the Federal courts are clearly saying that they have 
power because the Congress has acted in this area, and therefore the 
States do not have power. But I suggest to you, sir, that in practical 
effect, it has gone far beyond the actual legal areas of conflict. The 
State courts are gun shy now. They don’t know what their powers 

ire. They don’t know whether they can issue an injunction in the 
case of direct violence, because if you look at the National Labor Rela- 
tions Act, there are certainly provisions in there which have been held 
to mean that mass pic keting and violence might be prohibited as being 
unfair labor practices, and hence taken out ‘of the State’s power. 

So that we feel very strongly that the broad preemption which has 
occurred must be remedied just as it was remedied on the subject of 
compulsory unionism in section 14 (b) of the act. 
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Senator Tarr. I have a telegram on the same subject from Cali- 
fornia, which arrived some time ago, from Southern California Edison, 
relating to their strike there, in which they claim: 

I think the State is badly hampered by the preemption of the field of labor 
legislation by the Federal Government. Recent decisions of the Supreme Court 
have only intensified * * * the disability under which the States suffer. 

Of course, I do not offhand see why the State cannot handle a local 
public utilities strike, a streetcar strike, or anything else, as well as 
the Federal Government. And I do not know whether we should 
turn that back to the States. 

Do you think there should be some legislation at least to stop this 
preemption doctrine? 

Mr. Warrs. I do, indeed, Senator, to clarify the fact that outside 
of the area of what you might call the hard core of necessary Federal 
regulation, in other words, ‘the freedom of employees to organize, the 
duty to bargain collectively, the protection against unfair labor prac- 
tices—those, I regard as the hard core of the act ~—beyond that, it 
seems to me, the States should be left free to legislate, to experiment, 
if you will. 

A California case in the Federal courts, which among others has 
created this difficulty, is Capital Service and Brashiers against the 
Labor Board. It was decided on the 30th of January of this year 
in the Ninth Circuit Court of Appeals. There you have a Federal 
court issuing its process to stop the carrying out of the process of the 
State court. 

Senator Tarr. Relating to what subject ? 

Mr. Warts. That one was a secondary picketing case, a bakery case. 
The bakeries seem to be getting into difficulties on this subject. There 
the bakery had secured a California injunction against secondary 
picketing of their aes The Labor Board then petitioned the 
circuit court of appeals for an order staying enforcement of the 
State’s decree, and the circuit court of appeals g granted that applica- 
tion and held that because the secondary pic ‘keting was a Violation of 
the act, the Federal act, there was preemption, and it was improper 
for the State court to act, and it did issue the injunction. 

Senator Griswo.p. But you feel the State of California does have 
the machinery if their rights were properly clarified ? 

Mr. Warts. Certainly. 

Senator Tarr. Any more questions? 

Thank you very much, Mr. Watts. 

The rest of your statement will be put in the record. 

Mr. Warrs. Thank you. 


(The material referred to is as follows:) 


STATEMENT OF Rospert B. WATTS IN BEHALF OF THE AIRCRAFT INDUSTRIES 
ASSOCIATION 


My name is Robert B. Watts. I am vice president and general counsel of the 
Consolidated Vultee Aircraft Corp., with which company I have been associated 
since 1944. Prior to that time I was chief assistant United States attorney for 
the southern district of New York. Later, I left my private law practice and 
became special counsel to the Wagner Labor Board in 1934, was Associate 
General Counsel of the National Labor Relations Board from its creation in 1935 
until 1941, and its General Counsel from 1941 to 1944, 

I am appearing before this committee in the capacity of snokesman for the 
Aircraft Industries Association, to present its unanimously adopted position in 


81846—58—pt. 2——8 











TAFT-HARTLEY ACT REVISIONS 


respect to various aspects of the Labor-Management Act of 1947. I shall not 
read my entire statement as filed, but would like to cover orally several matters 
which I consider of substantial concern to the public, the aircraft industry, and 
labor and industry generally. 

The aircraft-manufacturing industry for which I speak is the Nation’s second 
largest manufacturing industry. It is owned by over a million and a quarter 
stockholders; employed at the last year end nearly three-quarters of a million 
employees ; and its 1952 sales approximated $6% billion, of which a very substan- 
tial proportion related directly to the national defense. Latest available figures 
indicate that over 90 percent of the production and maintenance employees of 
our members are represented by unions. 

Collectively, the Aircraft Industries Association companies bear a heavy por- 
tion of the responsibility for the national defense. They are, therefore, in the 
national interest vitally concerned with the maintenance of sound industrial 
relations and in securing maximum uninterrupted and efficient production. 

The various legislative proposals now under consideration should, in my opin- 
ion, be judged on the basis of a yardstick of basic principles which should be 
followed in determining the reasons for and extent of Federal intervention into 
the labor-management field. The underlying philosophy which should guide you 
in passing upon legislative proposals in this field appears to me to be a relatively 
simple one. 

First, you should, in my opinion, begin with the assumption that the process 
of collective bargaining is a desirable one in the public interest. 

Second, you should further assume that whatever legislation you pass should 
have as an objective the attaining of complete freedom for employees to select 
the bargaining representative of their choice and the establishment of the neces- 
sary machinery to carry out this objective. 

Third, to the extent possible consistent with the objective of minimum govern- 
mental interference in the labor-relations field, you should appraise past and cur- 
rent abuses of the principles of free choice of representatives and free collective 
bargaining by both employer and employee groups with the objective in mind of 
limiting or prohibiting by statute those abuses which would otherwise exist. 
This was done by the Congress in 1935, when it established a series of prohibited 
employer acts in section 8 of the Wagner Act. The result of this legislation 
was to bring about a tremendous growth of union membership and power, with 
resulting excesses in the use of this new union power. Accordingly a reappraisal 
in 1947 of conduct by both employer and employee groups resulted in amendments 
to the original employer prohibitions and in the addition of union prohibitions 

such as are set forth in section 8 (b) of the Labor-Management Act, as amended. 
A further reappraisal, in view of the lessons learned since 1947, is now appro- 
priate to determine whether, in the light of the general welfare and not in the 
light of the specialized interest of any single group, the provisions of the present 
act should be modified or eliminated. 

It is upon the basis of these principles, and these principles alone, that I present 
the observations and recommendations of the aircraft-manufacturing industry 
for your consideration. 

NATIONAL EMERGENCIES 


With two suggested technical amendments for purposes of clarity, we strongly 
support the retention of the present procedures for the handling of national 
emergencies. 

As even the most casual student of labor relations will acknowledge, we face 
the basic fact that under our form of government some strikes or lockouts will 
occur, the effect of which will extend far beyond the economic interests of the 
parties to the dispute and constitute an urgent threat to the national health or 
safety. To such potential threats our association is particularly sensitive. 

The problem, of course, is to determine, within the framework of our demo- 
cratic institutions, how to safeguard the paramount national safety when endan- 
gered by the occurrence of such a strike or lockout. 

We believe that the existing procedures of the Labor-Management Act repre- 
sent a maturely considered and eminently fair means of affording affirmative 
protection to the national security. We share the common opinion that these 
procedures have not received an adequate application, but we are impressed with 
the degree of success which has attended their limited application in 10 cases, 
disputes having been settled in two-thirds of those cases prior to the expiration 
of the 80-day cooling-off period, and settlements having been achieved soon there- 
after in all but 1 other case. 
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Fundamentally, the act’s emergency provisions are simple, equally applicable 
to both employer and employees, and cannot be invoked by either as a weapon 
against the other. 

The determination of whether a specific dispute affects and endangers the 
national health or safety is made, not by either party, but by the President of 
the United States, acting for all the people. This brings me to our first suggested 
clarification of the circumstances under which the act can be invoked, We 
believe that the true test is fully covered by the requirement that a dispute 
endanger the national health or safety, and that the language in sections 206 and 
208 relating to “affecting an entire industry or a substantial part thereof” should 
be deleted—just as, in fact, it is already omitted from section 209 in the reference 
to such disputes. 

The presence of this language has created unnecessary doubts and challenges 
to the availability of the act even though a dispute concededly imperils the na- 
tional safety. An instance in point is the American Locomotive case, where ex- 
tensive litigation has resulted—even though application of the act has thus far 
been judicially sustained (C. C. A. 2, No. 185, decided March 2, 1953)—in a 
single plant dispute seriously affecting the atomic energy program. 

In our industry, the production of some of our most urgently needed jet fight- 
er aircraft can be, and is in danger of being, critically interfered with by a strike 
at a single plant engaged in the manufacture of its jet engines. With the pre- 
vailing world situation, and the expanding activities of the Russian MIG’s, the 
danger to our national safety in blocking production of our opposing jet fighters 
is obvious, and no statutory ambiguity should be retained which would place in 
question the applicability of the act’s emergency procedures on the ground of 
debate over whether this one jet ingine plant constitutes “a substantial part” of 
the engine industry. 

As to the act’s provision for a maximum of 80 days cessation of a strike or 
lock-out in a national emergency case, we see no valid reason for labor’s emo 
tional opposition. The cooling-off period, providing for full opportunities for 
collective bargaining assisted by mediation, is brought into operation by the 
Nations chief legal officer, and comes as an order of the people’s courts. Em- 
ployers, as well as unions, are subject to these emergency orders. Why should 
labor be exempt, in time of national peril? 

We do urge in emergency situations, as elsewhere, that once an opportunity 
and obligation has been created for the disputing parties to bargain collectively 
during the cooling-off period, their efforts toward settlement should be attended 
by a cessation of the Government’s interference and dictation of terms. We 
desperately need to be rid of the presence at the bargaining table of a force 
which either party can feel will give it an advantage. 

We see in the secret ballot provided for workers if the dispute is unsettled 
after the cooling-off period a powerful force for peace. Our second suggestion 
for clarification is that the present provision should be expanded to require the 
workers to vote expressly upon whether they actually wish to strike, for after 
all, that is the basic issue and the workers should have it sharply focused for 
them. In any event, the chance which the act provides for the actual potential 
strikers to vote secretly is a true democratic provision, and a real safeguard 
against labor leaders overriding the wishes of the men and women most affected. 

Finally, we see in the provision for ultimate reference to Congress of a report 
on an emergency dispute and the recommendations of the President in respect 
to it, a true resort to ultimate authority, accompanied by all the facts, thereby 
permitting immediate consideration by Congress without the delays of prelim- 
inary legislative factfinding. 


SECONDARY BOYOCOTTS—-MANDATORY INJUNCTIONS 


Our industries oppose both the suggested relaxation of the present ban on 
secondary boycotts of so-called struck goods, and the proposed elimination of the 
mandatory procedures under section 10 (1), of the act. 

In respect to the former, we believe that some of the congressional thinking 
behind the suggested relaxation stems primarily from that very unusual type of 
case where employer A, being struck, in practical effect moves both his personnel 
and work into the plant of employer B and there actually carries on his business, 
it being felt that in such circumstances the union should be free to strike plant 
B. At least one such case has arisen in New York (known as the Ebasco case). 
But we point out the lack of need of amendment of the act to meet this type of 
case, as evidenced by the fact that the Federal court in New York readily handled 
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this particular case to permit picketing of the plant of the second employer. 

holding the second strike to be both primary and legal (Douds v. Metropolitan 

Architects, D. C., N. Y., 75 Fed. Supp. 672). 

To the extent that it is proposed to go beyond this special type of case and 
to legalize true secondary boycotts wherever so-called struck goods are in- 
volved, we point out that any such proposal would certainly present tremendous 
difficulties of administration with consequent confusion in our industries. The 
major aircraft companies utilize over 3,000 subconstractors each, both by neces- 
sity and in accord with the national policy to develop small business. 

Under our regular procedures, not only the major aircraft prime contractors 
but multiple subcontractors manufacture the same parts of aircraft, the volume 
shifting constantly to balance production requirements. If, by reason of a pri- 
mary strike against 1 subcontractor the production falls on 2 others, or the 
prime contractor’s own fabrication facilities are temporarily readjusted up- 
ward, the difficulty in ascertaining where the so-called struck work is would 
he practically insurmountable. And wherever other schedules were readjusted, 
the originally struck plant would gain no benefit or profit from that action. 
Why should a union have the right, under these typical circumstances, to injure 
the other sources with which it has no dispute? To permit any such relaxa- 
tion would seem not only to go far toward reviving many of the evils of the 
secondary boycott but also, instead of attempting to localize a labor dispute, 
permit it to infect and interfere with production far and wide. 

Jurisdictional disputes continue to plague us, chiefly in connection with our 
plant expansion and rearrangement activities as necessitated by military re- 
quirements. In repeated instances, time factors were so critical as to result 
in union success in these unlawful acts, but we can also report that in other 
cases relief has been obtained when time permitted invoking the assistance of 
the Labor Board. 

The experience of one of our great eastern members will illustrate the point. 
In January of last year it was engaged in the construction of a large new plant 
for emergency expansion of its facilities to manufacture aircraft engines. 
Among the workers on this construction project were A. F. of L. Iron Workers. 
A vice president of the International Iron Workers and the local’s business 
agent then demanded that the employer promise to assign to the iron workers 
the work of setting up and installing the machinery to be used in the new plant. 
The employer refused, for the reason that such work had for many years been 
done by its own employees who are represented by the International Associa- 
tion of Machinists, A. F. of L., and with whom the employer had contracted 
after their certification by the Labor Board. Thereafter, a picket line was 
thrown around the plant by the iron workers. First, incoming truckmen re- 
fused to bring materials into the plant. Then all other employees on the project 

ceased work. A critical threat to the national defense resulted. A charge was 
promptly filed by the employer with the Labor Board. The General Counsel 
and the regional director advised the iron workers that they proposed an im- 
mediate application for an injunction unless the strike ceased. As a result, 
the union capitulated and in 2 days the strike was over and the defense proj- 
ect again under way. Without the existing provisions for resort to an injunc- 
tion no one knows how great an injury would have been caused by this type of 
union grasp for power. 

We earnestly urge the retention of the requirement of section 10 (1) that 
where, after an exercise of the discretion of the Board’s agent it appears true 
that illegal action has been taken by a union, it becomes his duty to petition 
a Federal court for appropriate injunctive relief pending final decision of the 
matter by the Board. From my experience, I assure you that having this 
statutory duty relieves the Board agents from what would otherwise be heavy 
union pressure for inaction, and the knowledge that flagrant violations will 
result in resort to the courts certainly acts as a very real deterrent to illegal 
actions. 

That there exists a real need for this type of relief is shown by the Board’s 
records for the last fiscal year, where it applied for 21 injunctions under sec- 
tion 10 (1), 14 of which were called into play by illegal secondary activities and 
4 by unlawful jurisdictional strikes. And that the procedure is far from being 
abused is eloquently shown by testimony of the Board’s General Counsel that 
out of a total of some 750 cases since 1947, injunctions had been sought in only 
125 when reasonable cause was felt to have been established. 

Just prior to the passage of the Labor Management Act in 1947, one of our 


most resnected senior district Judges, described the plight of the judiciary in 
these words: 
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“Once upon a time, the courts of the land, both State and Federal, were pos- 
sessed of a modicum of authority whereby, in the duration of a strike, they 
could afford some relief to the public. But in this day and age, a judge carries 
about his wrists the manacles of the Norris-La Guardia Act. From a practical 
standpoint, as far as a labor war is concerned, he is as soft and impotent as an 
earthworm.” 

As against a return to this condition of public helplessness, we assert, in the 
words of Mr. Justice Brandeis, speaking in Dupler v. Deering (254 U. 8. 443) 
that “All rights are derived from the purposes of the society in which they ex- 
ist: above all rights rises duty to the community.” Our administrators must 
continue to have an obligation to enforce that duty in proper cases, 


COMPULSORY UNIONISM 


The aircraft manufacturing industry opposes all forms of compulsory union 
membership. It recommends that the proviso in section 8 (a) (3) authorizing 
agreements to compel employees to join unions be deleted. 

Our industry believes that an important and basic issue of individual freedom 
is involved, and sincerely subscribes to the declared policy of the United States 
as stated in section 1 of the National Labor Relations Act, as amended, that a 
“full freedom of association” should be protected for workers. We believe that 
“full freedom of association” means exactly what it says, and certainly does not 
mean that employees should be stripped of all choice and forced into any organi- 
zation against their will. Many of our member companies have faced, and won, 
bitter and costly strikes in support of this freedom for their employees. 

Some idea of the extent to which the unions have gone, in defiance of the 
law, in discriminating against individual workers under what were described 
as closed-shop conditions may be gained from recent testimony of the Board’s 
General Counsel that ‘‘This type of case accounts for between 500 and 600 cases 
a year, which is over 50 percent of the charges filed against labor unions each 
year.” 

The only apparent justification for the present Federal toleration of com- 
pulsory union membership under a union-shop agreement is the plea that work- 
ers who get the benefits of union bargaining should pay their way and not be 
what has been termed “free riders.” The obvious answer to this suggestion 
is that what we are trying to protect is a basic individual freedom—the right 
of an employee to decide for himself when and if he chooses either to join a 
union or get out of a union when it no longer has his confidence. An employee 
who chooses not to join a union is no more a free rider than anyone else who 
elects not to join any organization, religious, walfare, or political, just because 
it says it is helping him. Minorities should be protected in the right to use 
their funds as they see fit, perhaps to compete with the certified majority repre- 
sentative at an ensuing representation election. To this end they certainly 
should not be forced, as members, to promise allegiance to an unwanted union, 
nor be forced to pay tribute in the form of dues to sweel the treasury of the 
group which they oppose. Union officials who really believe in unionism as a 
benefit to employees should be confident, willing, and even anxious to sell the 
idea of union membership to employees who are not members—and keep it sold— 
but respect the right of these employees to decide for themselves, individually, 
whether they want to join or stay in a union or not. Government should pro- 
mote the freedom of its citizens rather than encourage the limitation of it. 


FREEDOM OF SPEECH 


We support the proposal to make the section 8 (c) guarantee of free speech, 
when containing no threat of reprisal or force or promise of benefit, equally ap- 
plicable to representation cases as well as to unfair labor practices. We believe 
that no logical reason exists for making any distinction in the exercise of this 
freedom. 

Moreover, we believe that the Labor Board could contribute substantially to 
industrial peace, not to mention the beneficial effect upon its current backlog, if 
it stopped tinkering with the minute details and circumstances in which non- 
coercive language is used in labor relations. It should realize that unions today 
can and do make forceful, and often misleading appeals to workers through the 
printed word, the radio, and the sound truck; and that employers should be left 
free to reply and to express their own noncoercive views without the constant 
threat of detailed scrutiny and supervision by Government. Otherwise, the 
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freedom of speech becomes a pale and anemic mouthing of bureaucratically ap- 
proved platitudes. To bring to bear fresh thinking on subjects such as this, 
stimulated by the concept of minimizing the role of Government in labor rela- 
tions, as well as to facilitate the more speedy dispatch of business by panels of 
three, we also support the proposal to increase the membership of the Board 
from 5to7. We note in this connection that the last annual report of the Board 
states (p. 1) that the addition of 2 members to the Board’s original membership 
of 8 increased the Board’s decisional output by 58 percent. Such a gain, is well 
worth repeating. 


VOTING BY REPLACED ECONOMIC STRIKERS—LO8S OF STATUS BY 60-DAY STRIKERS 


We suggest that the proposal to allow replaced economic strikers to vote in 
employee elections to select bargaining representatives, because to do otherwise 
gives employers a weapon with which to destroy unions, comes from a mis- 
apprehension of what a “replaced economic striker” is under the present law. 

To begin with, by definition an “economic striker” is one who is not striking 
because of any asserted unfair labor practice on the part of the employer. He 
is striking at his own free choice because he wants to try to force his employer 
to give him some benefit which the employer has not offered. And since he 
begins his strike when he chooses, and the employer does not force him to strike, 
it is ridiculous to argue that the employer is precipitating the strike for the pur- 
pose of breaking the union. 

Once an employee chooses to begin an economic strike, the employer has the 
conceded legal right to hire someone else to take his place. If he does so, the 
replaced economic striker ceases to be entitled to reinstatement to his former 
job which someone else now fills. In brief, he has no further claim against his 
former employer. 

If thereafter an election is held among his former employer’s workers, to select 
their bargaining representative, what interest has such an ex-employee which 
should entitle him to vote? It is much like the case we would have if a former 
resident of California demanded the right to vote in a current California elec- 
tion, presumably upon the theory that some time in the unknown future he 
might move back to California and hence should have a voice in electing its 
current officials. 

In brief, we submit that there is no good reason for the suggested change, and 
to the contrary, that it would be subject to great abuse. 

We similarly oppose the proposal to relieve employees who strike during the 
60-day period prior to a contract expiration from their present loss of employee 
status. Any such change would result in flagrant abuse of alleged individual 
action, such as one of our western companies encountered in a jurisdictional 
dispute where all of the A. F. of L. electricians working in its plant were seized 
with illness at 9 a. m., andall of the A. F. of L. plumbers were overcome promptly 
at 12:45 p.m. Both groups recovered immediately when other CIO employees 
and certain nonunion men were shifted from the job. No necessity to strike 
during the last 60-day period exists, for the Board’s processes are always open 
if an employee has been wronged, and its remedies can and are made retroactive 
where appropriate. Under these circumstances no real case can be made for 
the proposed exemption. 

SUPERVISORS 


Our industry group most earnestly opposes any watering down of the present 
definition of “supervisor” as set out in section 2 (11) of the act. 

Supervisors do not represent management in industry. They are manage- 
ment. Any attempt to create a division of their loyalty will inevitably result 
in a loss of discipline—and hence production—and safety. These facts were 
long recognized by the Labor Board itself in excluding supervisors from the 
groups of employees entitled to bargain with management. A later reversal 
of the Board's philosophy, and the attendant confusion in industry, brought about 
the present realistic definition. 

Our industries spend tremendous amounts of time and money in training 
their supervisors, and those supervisors are given broad powers to act through- 
out our great plants. They cannot and must not be the subject of union control, 
as they certainly would be if the bars to collective bargaining on their part 
were let down. Indeed, if the clock were turned back now and some artificial 
statutory definition were to open them to the resulting dual loyalty and suscepti- 
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bility to union pressures, we would simply have to invent and create a new 
category of management to perform management’s essential functions. This 
we do not believe you will force us to do. 


COLLECTIVE BARGAINING 


We believe in the principles of collective bargaining. We believe that the 
Congress and the Board should recognize that at the present stage of industrial 
development, with both labor and industry possessed of strength, a reasonable 
maturity, and a growing familiarity in dealing with each other— and both 
under basic regulations of conduct made to protect the public interest—every 
attempt should be made to get Government out of the bargaining process. To 
attempt constantly to create new legislation and new case law on every con- 
ceivable subject of bargaining and on every detail of procedure merely kills 
real collective agreements and substitutes a mass of pressures and confusions 
confounded by a multitude of bureaucrats. Our industry has long suffered 
under the technique of having a strike crisis created, having union leaders 
obstinately refuse any settlement, and merely await the arrival of the inevitable 
Government agents who would force concessions or make outright orders under 
one regulation or another which would give the union leaders what they wanted. 
Case after case has been so handled among our companies. Each instance has 
invited and created more strikes. 

We wish to be freed of this type of blackjack bargaining, especially where 
the Government swings the blackjack. With the current elimination of vast 
areas of Government regulation of the subjects of collective bargaining, we are 
moving in that direction. But much more needs to be accomplished to get 
Government out of collective bargaining. 

Among other things, we need to be freed from the claims, sustained by at 
least one appellate court (VLRB y. Erbe Manufacturing Company, CCA 2, 187 
Fed. (2) 947) that an employer must disclose practically any information 
which a union may demand in bargaining, regardless of its relevancy and 
regardless of the competitive damage which may be occasioned by its revelation. 
No adequate safeguards exist to control improper demands in collective bar- 
gaining, as they do, for example, under the Federal rules (30B and 31D) in 
relation to judicial proceedings. Our companies are constantly pressed for 
confidential cost figures, one demand having been for monthly data since 1941. 
Obviously, such demands have no relevancy to current bargaining issues, but 
are designed for union propaganda. We believe we should be protected against 
such inguisitions. 

NON-COMMUNIST AFFIDAVITS 


Our association, because of the classified nature of the work which its mem- 
bers perform, is vitally interested in the exclusion of Communists from the 
plants of its companies and others. We believe that any effective effort by 
Congress to make it more difficult for these individuals to gain access to classi- 
fied information, contracts, or materials is not only justified but necessary. 

Criticism has been made of the non-Communist affidavit provisions of the 
present act, based upon the premise that since they have not been wholly 
effective in excluding Communists from labor unions, they should be deleted. 
This argument is not sound. It may well be that the extent to which the non- 
Communist affidavit provisions have not worked in a completely satisfactory 
manner is due not to the provisions themselves but to the lack of enforcement 
of them. Chairman Herzog has recently testified that of some 300 “dubious 
affidavits” sent by the Labor Board to the Justice Department for investigation 
and prosecution, only 1 has resulted in a conviction for perjury and only 4 have 
resulted in indictments. And it is significant to note that this conviction and 
these four indictments were all secured during the last year. With no prose- 
cuting activity, in the form of indictments or convictions, occurring from 
1947 through 1951, the true value of the affidavits has never been given a real 
chance to develop. 

We have no objection to the extension of the affidavit requirement to employers, 
although we do not believe that there is the slightest evidence that such exten- 
sions are necessary, We do wish to express a word of caution, however, con- 
cerning the sheer immensity of the problem which might well arise as a result 
of the use of very broad language covering all of an “employer’s agents having 
responsibility for the employer’s labor relations.” In a large aircraft plant as 
many as 5,000 assistant foremen and other members of supervision have respon- 











728 TAFT-HARTLEY ACT REVISIONS 


sibility for and do, in fact, process labor grievances during their initial stage. 
If all these employees were included as agents of the employer having responsi- 
bility for the employer's labor relations, the Government’s job in determining 
affidavit compliance by an employer might be well nigh impossible. We would 
suggest that if application of the non-Communist affidavits to employers is be- 
lieved to be worthwhile, the provision should be made applicable only to the 
employer's officers plus its agents directly connected with the negotiation of 
collective-bargaining agreements. This restricted application of the require- 
ment should, in our opinion, also be made applicable to union officers plus their 
bargaining agents. 

We are not, indeed, insistent that any non-Communist affidavit provision be 
continued in the act, provi:!'ed—and the proviso is extremely important—that ade- 
quate provisions can simultaneously be provided in other legislation to accom- 
plish effectively the same purpose. We believe it essential in the national public 
interest that no vacuum period be left without having in being the best possible 
legislative safeguards against so great a menace to our defense production. 


DISCHARGE OF COMMUNISTS 


It is the position of our industries that an amendment to the act is justified 
and proper if it can be shown to facilitate the expulsion of Communists and sub- 
versives from the aircraft plants and other vital installations of the Nation and 
from the unions representing employees of these employers. Hence, we sub- 
scribe in principle to any legislative proposal the purpose of which is to make 
it more difficult for these undesirables to engage in espionage or sabotage. But 
we also believe that any new proposals to achieve this objective must be care- 
fully considered to assure that they are workable and that the good they can 
do outweighs the possibility of their abuse. 

We also wish to point out that an employer under the present act already has 
the legal right to discharge an employee for being a Communist, or a subversive, 
or for any other reason not forbidden by section 8 (a) (3). What he needs is 
not necessarily more power to act but more evidence or official direction upon 
which to base his action. 

We are, for example, concerned about the proposal which would place in the 
hands of the union the power to insist upon the discharge of an employee because 
he was thought to be a Communist. We foresee the problems that could arise if 
one faction of a union, for example, insisted upon the discharge of members of 
another faction of the union on the ground of asserted communism or subversion. 
The employer would be most reluctant to take sides in an intraunion squabble of 
this sort, and, because of the almost insurmountable problem of proof in these 
cases, might justifiably be unwilling to be placed in the middle—as he is in a 
jurisdictional dispute—and subject himself to attack from all sides, including 
possible back-pay liability in case the discharged employee is later ordered 
reinstated. 

We are concerned that proposals of this type might cause more harm than good, 
and, as a result, suggest that you consider some other more effective approach 
to the problem of assisting unions in expelling Communists and subversives from 
their ranks and assisting employers in meeting the obligations of security which 
they must shoulder. 


REDEFINITION OF PROTECTIVE PERSON NEL 


Our industry strongly urges that the definition of “guard” as defined in section 
9 (b) (3) of the act be expanded to include any employee engaged in the pro- 
tection of persons and property on an employer’s premises. Obviously, the exclu- 
sion of guards from bargaining units made up of other employees was for the 
purpose of preventing protective personnel from having to serve two masters, 
that is, their employer and a production union. Certainly it should appear 
equally obvious that in times of strikes as well as in the occurrence of other 
physical perils the true protective personnel includes, as it always has, the men 
who guard against dangers from fires as well as those who have other protec- 
tive duties. By the same logic, the statutory definition should include not only 
plant guards, as that phrase has been narrowly interpreted to mean active police, 
but protective personnel generally. Not only the employer and the community 
but also those employees who remain on their jobs during a strike are entitled 
to the undivided loyalty of those who protect their persons and property. 
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RECOGNITION STRIKES 


Organizational and recognition strikes should be outlawed, except when a 
certified union is denied recognition by the employer. 

Strikes for recognition, where, as a matter of fact, the union does not repre- 
sent a majority of employees in an appropriate unit, are strikes with an illegal 
purpose—that of attempting by economic force to require an employer to recog- 
nize a union which is not a majority representative. On the other hand, if the 
union engaging in the recognition strike does in fact represent a majority of 
the employees in an appropriate bargaining unit, but has not yet been certified, 
it has available to it adequate and expeditious procedures under the present 
act for securing such certification without stopping production or interfering 
with the rights of the employees or the employer. 

Organizational strikes are in reality nothing but recognition strikes. The 
pressure exerted by such a strike is actually pressure both on the employer (in 
which case it is a recognition strike and should be forbidden for the reasons 
enumerated above) and on the employees (in which case it is a violation of 
section 8 (b) (1) of the Act in that it restrains free exercise of section 7 rights 
by the employees) (Danish Maid Bakery, C. C. A. 9, 19538). In any case or- 
ganizational strikes must be outiawed if a ban on recognition strikes is to be 
effective, because otherwise the ban on recognition strikes could never effectively 
be enforced. All a union would have to do would be to say that the strike 
was to “organize” the employees and that it was not then seeking recognition, 
and we would be back in the middle of the recognition strike evil. 





PREHEARING ELECTIONS 


We oppose any amendment which would authorize the Board to conduct 
so-called prehearing elections. 

The language of section 9 (c) (1) of the present act, which did not appear 
in the Wagner Act, was designed to prohibit the Board from conducting an 
employee election without first providing a hearing to determine such questions 
as the composition of the appropriate bargaining unit whether a contract between 
the employer and a union other than the petitioner barred an election, whether 
the Board had jurisdiction or should exercise jurisdiction over the business in- 
volved, who was entitled to vote in the election, ete. Section 9 (c) (4) of the 
Labor-Management Act provides that no such hearing need be held where the 
parties involved (employer and unions) consent to the election to determine 
the wishes of the employees as to representation. 

The necessity of this present section prohibiting the so-called prehearing elec- 
tion arose from the Board’s practice under the Wagner Act of holding such 
elections without the consent of the parties involved and then providing later 
for an appropriate hearing to determine unresolved issues between the parties. 

The only justification offered for this unusual procedure was the claim that 
employers frequently refused to consent to elections and insisted on a hearing 
merely as a dilatory tactic. Whatever validity this claim had prior to 1947, 
and we are aware of none, more recent facts refute it. Mr. George Bott, Gen- 
eral Counsel of the NLRB, in testimony on February 25, 1953, stated that con- 
sent election agreements had been obtained in 75 percent of all election cases 
during the last 5 years. In other words, in about 37,500 cases out of the ap- 
proximate 50,000 election cases filed with the Board since the passage of the 
Labor-Management Act, the employer has consented to an election without hav- 
ing it arbitrarily foisted upon him without opportunity for a hearing from which 
he could obtain a Board decision on any issues important to him. Mr. Bott also 
stated that an average of only 4 days now elapses between the date of filing 
a representation petition and the holding of a hearing where hearings are re- 
quired. It is obvious, therefore, that any delay which an employer might obtain 
by insisting on a hearing is inconsequential. 

The vice in the prehearing election procedure is disclosed by a number of 
Board cases. Thus, in Matter of Filtrol Corporation (74 N. L. R. B. 1307) the 
regional office of the Board brushed aside the employer and a union who con- 
tended that a contract between them barred an election, and conducted a pre- 
hearing election on May 29, 1947. Three months later, the Board issued its 
decision, following a formal hearing, finding that the contract was a bar and that 
the election should not have been held at all. Obviously the preelection procedure 
was not here resultant in increasing the value of labor contracts nor adding to 
stability in labor relations. 
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In another case, Matter of Herff Motor Company (74 N. L. R. B. 1007), the 
regional office rejected the employer's objections that the Board should not exert 
jurisdiction over his business, and held a prehearing election. Three months 
later, the Board, after a hearing, reversed the regional office and dismissed the 
petition on the very grounds urged by the employer prior to the election. See 
also Matter of West Texas Cottonoil Co. (73 N. L. R. B. 645) where the regional 
office erroneously brushed aside the employer's objection to the election with 
the result that a new election was necessary to correct the error. Similarly, 
see Matter of Carl and Joe Meiler, Inc. (72 N. L. R. B. 1175). 

These cases prove conclusively that the right to a day in court is necessary 
in election cases and that the regional offices of the Board have, when permitted 
to do so, deprived parties of their day in court in a reckless and harmful fashion. 

It should be particularly noted further that the prehearing election procedure 
does not speed the certification process one iota. A hearing on all issues raised 
by the parties must still be held before a certification issues and bargaining 
begins. In some cases this has meant that the issues raised prior to an election 
have not been resolved by the Board until almost a year after the prehearing 
election was held. See Matter of Star Publishing Company (74 N. L. R. B. 120). 
The result is that the election reflects the desires of persons who were employees 
at the time of the election rather than persons who are employees at the time the 
certification issues and bargaining begins. In some cases where high turnover 
of employees is the rule, the certification based on an old election may not reflect 
at all the current desires of employees concerned. 

We contend that the prehearing election procedure has been inequitable when 
used, and does not accomplish any desirable purpose. We therefore oppose any 
amendment to section 9 (c) (1) which would permit its being revived by the 
Board. 

RECOM MENDATIONS IN ELECTION CASES 


We oppose any amendment to permit hearing officers in representation cases 
to make recommendations to the Board with respect to the issues involved in 
such cases. 

Under the Wagner Act, the Board conducted hearings in representation cases 
in the same manner as it has under the Labor-Management Act, except for one 
basic and important change. This change is embodied in section 9 (c) (1) of 
the present act which provides as follows: 

“* * * Such (representation) hearing may be conducted by an officer or 
employee of the regional office, who shall not make any recommendations with 
respect thereto. * * *” [Emphasis supplied.] 

Prior to this amendment to the act, the hearing officers assigned by the regional 
office to conduct representation hearings reviewed the records made at such 
hearings and, thereafter, forwarded to the Board in Washington their analysis 
of the records together with their recommendations with respect to the issues 
between the employers and/or the unions involved. The parties were thereafter 
permitted opportunity to file briefs with the Board, and to state therein their 
position and argument on these issues. In some instances where an important 
issue was involved the Board would hear oral argument by the parties involved 
before it decided the case. This procedure did insure that each party involved 
was given an opportunity to present his arguments on the issues to the Board. 
And, he was also able to meet the argument presented by the opposing party, 
inasmuch as such argument was always presented either in the hearing, in briefs 
of which he received copies, or in oral argument before the Board. but he was 
wholly powerless to meet the argument presented to the Board by the hearing 
officer in support of this recommendations on the issues because the hearing 
officer’s analyses and recommendations were not served on or otherwise made 
available to the parties. Needless to say, these secret analyses and recommenda- 
tions were important factors in the Board's decisional processes. Section 9 (c) 
(1) of the Labor-Management Act was designed to forbid such secret recom- 
mendations because such procedure flagrantly violates the most basic concepts 
of due process. The Board, under the Wagner Act, excused itself from serving 
copies of the hearing officers’ recommendations on the parties involved by the 
plea that such a procedure was too time consuming. This is not a valid excuse 
for lack of due process. 

It is the Board’s responsibility under the act to decide the issues before it in 
representation cases on the basis of facts contained in the record made during 
the hearing. Yet, with secret analysis and recommendations by hearing officers, 
no party could be sure that the Board did not decide the case on the basis of 
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facts or considerations which did not appear in the open record and of which 
lhe knew nothing. 

We, therefore, oppose any amendment which would permit the Board to revert 
to such patently unfair procedure. 


ANTITRUST LAWS 


Bearing in mind the present great size and power of organized labor, we 
believe that Federal antitrust laws should be amended so that they will clearly 
apply to labor organizations as they now apply to other citizens and organiza- 
tions. The effect upon the public and the national economy is the same whether 
the practices prohibited by the antitrust laws are engaged in by business 
organizations or by labor organizations. The tremendous growth in the strength 
and power of labor organizations, particularly since enactment of the Wagner 
Act, makes it more important today than ever before that the public be pro- 
tected against their monopoly practices. The rapidly growing tendency by large 
nationally organized unions to demand industrywide labor contracts and to 
bargain according to the dictates of a central organization far removed from the 
particular plant involved point up the neecssity for such action by the Congress. 

The stifling effects of labor monopoly upon competition and the restraints 
or trade in which some unions engage can be corrected straightforwardly by 
application of the Federal antitrust laws to labor oranizations. Such an appli- 
cation of antitrust laws would condemn no reasonable use of the collective- 
bargaining power of labor unions, any more than they presently do to industry. 
They would attack only the illegitimate use of the privilege of organization for 
purposes which cannot be justified in the interest of either free and independent 
labor or free and independent business. 

The Federal antitrust laws provide a balance wheel preventing any organiza- 
tion which is necessary for the production and distribution of goods or services 
from erecting unreasonable barriers and restraints on that production and 
distribution. Now that labor has grown to great power under earlier exemptions 
from those public safeguards, we assert that the time has come for the Con- 
gress to require of it the assumption of the responsibilities borne by all others 
in the community. 

PREEMPTION OF STATE POWERS 


We have already expressed seevral times our belief that fundamental progress 
in the improvement of labor relations can be made only by getting Government 
out of the details of collective bargaining, reserving to itself only the maintenance 
of the basic ground rules required in the public interest. 

We believe that closely related to this concept is the need for the Federal 
Government to hold its own regulation to a minimum, leaving to the States 
the development of their own philosophies in the those industrial relations 
areas beyond the basic concepts of freedom of organization, collective bargaining, 
and mutual responsibility of bargaining representative which constitute the 
hard core of the Labor-Management Act. We are concerned with the extent of 
preemption by Federal authorities of matters which, in our opinion, should be 
left to the States. Accordingly, we heartily endorse the principles of those 
current proposals which provide that nothing in the present act shall be con- 
strued to nullify the power of any State or Territory to regulate or qualify the 
right of employees to strike or picket. 

We think that in addition it should be made clear by statute that any prac- 
tice or act within the labor-management field which is neither specifically author- 
ized nor prohibited by Federal legislation, and which is within the scope 
of a State’s police power, may be regulated or controlled by the States. Congress 
has already done just this, in section 14 (b) of the act, with respect to compulsory 
union membership. 

INDEPENDENT ADMINISTRATOR FOR NLRB 


We have already expressed our belief that the membership of the Board should 
be increased to seven. 

Since we approve of the separation of the functions of the General Counsel, 
we generally favor the more complete effectuation of this end by the creation 
of the separate legal office of Administrator. We point out, however, that in 
our judgment this officer, and not the Board, should head the attorneys who 
appear in the Federal courts in connection with the enforcement of the Board’s 
orders. The Board should be left as a quasi-judicial body—making its orders 
upon the records presented, and using in that process such expertise as it may be 
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able to acquire, but not entering the appellate courts as itself an advocate. Aa 
vocacy of the Board's position before the courts, in my opinion, can perfectly 
adequately be handled by an independent Administrator. 


CONCLUSION 


We most earnestly urge this committee to escape from the tangled jungle of 
numberless proposed amendments to our labor laws—to look at the whole picture 
in light of our national production problem and the basic freedoms which underlie 
our system of life—to avoid tinkering, and to stand firm in support of those 
basic controls now reflected in the National Labor Relations Act and the Labor- 
Management Relations Act of 1947. To the extent that we can be of assistance 
in respect to any details relating to our proposals for changes, we remain at your 
service 

Thanking vou for your courtesy in receiving our suggestions. 


SUMMARY OF RECOMMENDATIONS SUBMITTED BY Ropert B. WatTTs IN BEHALF OF 
ATRCRAFT INDUSTRIES ASSOCIATION 


The Aircraft Industry Association makes the following recommendations con- 
cerning the Labor-Management Relations Act of 1947, as amended: 

Vational emergencics.—Supports present provisions with technical amendments 
to sections 206 and 208 to delete reference to “affecting an entire industry or 
substantial part thereof’; and to section 209 (b) to require express vote on 
workers’ desire to strike 

Secondary boycotts—mandatory injunctions.—Opposes relaxation of present 
ban on secondary boycotts of so-called struck goods and elimination of mandatory 
injunctions under section 10 (1) of the NLRB. 

Compulsory unionism.—Recommends deletion of proviso in section 8 (a) (38) 
authorizing agreements to compel employees to join unions. 

Freedom of speech.—Supports proposal to extend the section 8 (c) guaranty 
of free speec h to representation Cases. 

Increase in Board membership.—Supports proposal to increase NLRB mem- 
bership to seven 

Voting by replaced economic strikers—-loss of status by 60-day strikers.—Op- 
poses changes in both of the above provisions. 

Supervisors.—Opposes any watering down of present definition of “supervisors” 
in section 2 (11). 

Collective bargaining.—Supports proposals to minimize governmental inter- 
ference in processes of collective bargaining. 

Non-Communist affidavits—discharge of Communists.—No opposition to ex- 
tension to industry if confined to officers and collective bargaining agents of both 
industry and labor, but suggests preferable simultaneous replacement of all 
affidavits by other legislation. 

Redefinition of “Guards” .—Recommends change of section 9 (b) (3) to include 
all personnel protecting persons and property. 

Recognition strikes.—Recommends outlawing of all organization and recogni- 
tion strikes except when a certified union is denied recogition. 

Prehearing elections and recommendations.—Opposes both of the foregoing. 

Antitrust laws.—Recommends amendment to make equally applicable to labor 
monopolies. 

Preemption of State powers.—Urges express recognition of power of States to 
regulate the right to work and to legislate in areas not expressly covered by 
Federal legislation. 

Independent NLRB Administrator.—Supports this proposal. 


Senator Tarr. Mr. Benjamin R. Miller, director of the industrial 
relations department of the American Trucking Associations, Inc. 
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TESTIMONY OF BENJAMIN R. MILLER, DIRECTOR, INDUSTRIAL 
RELATIONS DEPARTMENT, AMERICAN TRUCKING ASSOCIATIONS, 
INC. 


Mr. Mitier. Mr. Chairman and members of the committee, my name 
is Benjamin R. Miller. I am director of the industrial relations 
lepartment of American Trucking Associations, Inc., the national 
trade association of the trucking industry with affiliated organizations 
neluding both for-hire and private carriers ia each of the 48 States 
und the District of Columbia. Our offices are at 1428 Sixteenth 
Street NW., Washington, D. C. I am grateful for the opportunity 
you have given me to appear before you in their behalf today. 

' Our statement deals primarily with the subject of secondary boy- 
cotts under section 8 (b) (4) of the Labor-Management Relations Act 
of 1947 and sections 10 (1) and 303 relating thereto. 

Mr. Chairman, I would like to request that the text of my broader 
statement be incorporated into the records of this hearing. 

Senator Tarr. That will be done. 

Mr. Mirurr. | beg leave to correct the first sentence on page 29 and 
the last sentence on page 33 of my printed statement to read : 


* * * oppose those parts of 8. 655 and 8S. 658 which weaken section 8 (b) (4). 


I would also appreciate permission to file a supplemental statement 
later on the necessity for retaining section 302 (c) (5) of the act in its 
present form. 

(The supplemental statement referred to follows:) 


SUPPLEMENTAL STATEMENT BY BENJAMIN R,. MILLER, Director INDUSTRIAL RELA- 
TIONS DEPARTMENT AMERICAN TRUCKING ASSOCIATIONS, INC., WASHINGTON, 
D.C. . 

This statement concerns the proposal contained in S. 658 amending section 302 
(c) (5) of the Labor-Management Relations Act of 1947. 

Our industry favors much of the intent of these amendments for reasons which 
are obvious. We must, however, oppose those parts which (@) permit an em- 
ployer to waive participation in the administration of welfare funds and (b) 
endow the Secretary of Labor with certain responsibilities over such funds. 


JOINT ADMINISTRATION IS SOUND 
It has worked 

During the past 5 years the trucking industry has gained widespread exper 
ience with health and welfare funds jointly established and administered by 
truck operators and the teamsters or machinists unions. 

Our jointly controlled funds have been beneficial to both management and 
labor. They have fostered labor peace. Mutuality of interest in the welfare of 
employees has brought about a large measure of understanding between indi 
viduals who previously met only as adversaries at the bargaining table. 

This improved relationship alone, meeting as it does one of the prime purposes 
of the act, requires continuance of mandatory employer participation in such 
fund administration. 

Employee equity 

Joint administration is necessary to prevent welfare funds from becoming a 
policing device of unions. 

The joint Labor Management Relations Committee established under title IV 
of the LMRA found that the “common feature of most plans * * * is the re 
quirement conditioning enjoyment of benefits upon good standing in the union.” 
That committee seriously questioned the use of welfare programs as a means 
of enforcing union discipline. The inadvisability of such use was especially ap- 
parent where continuous “good standing” in the union for as many as 20 years 
was necessary in order for a participant to become eligible for pension benefits. 
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The committee felt welfare funds administered in this fashion would be a means 
of obtaining a condition closely approaching the closed shop prohibited by the 
LMRA. They said, “The benefits may become so attractive so as to mitigate 
against any free choice in the change of bargaining representatives or the re- 
pudiation of existing representatives.” * 

Employer trustees are neceessary to keep a watchful eye on the “welfare” 
rights of nonmembers of the union brought into the funds as members of a bar- 
gaining unit. A “nonunion” claim to an unilaterally union administered fund 
might easily take months to process. As agrieved employee, union member or not 
would hardly dare bring suit against the union to establish his rights in a fund. 
But an employer trustee might well call his union counterpart to task in any 
attempt toward biased claim administration. 

Joint management and labor administration of collectively bargained welfare 
funds is a requisite to equality of benefits for all employees. 


Husbanding huge sums 

The need for joint administration of such funds was evident to the Senate 
in 1947 when this requirement was placed in the LMRA. It was agreed that 
joint administration was an absolute necessity if the rights of 3 million workers, 
involved at that time, were to be adequately safeguarded. Today it is even more 
imperative to safeguard those rights where, according to recent estimates of the 
Bureau of Labor Statistics, there are some 9% million workers covered by nego- 
tiated welfare plans. 

The moneys required to provide various welfare benefits for this number of 
workers are tremendous. For example: 

Labor agreements negotiated in the trucking industry generally call for an 
employer payment of $2 per week per employee for health and welfare pur- 
poses. Current negotiations indicate that minimum pension funds will require 
an additional sum of at least $2 a week per employee. Assuming a conservative 
minimum “welfare” cost of $4 per week per employee, we find that the teamsters 
union, now claiming a membership of 1,250,000, might conceivably control a $260 
million annual trust fund—about four times the amount IBT locals receive in 
dues. On this modest calculation alone an estimate of the minimum annual cost 
to cover the 16 million workers currently organized staggers the imagination. 

Management’s contribution to such funds has not been limited to the payment 
of money alone. Its long experience with complicated insurance matters has 
been gratefully accepted by labor organi@#ations who realized only too well that 
ill-founded plans breed nothing but trouble for all. Nor can it be denied that a 
business background has materially helped to keep benefits up, at minimum 
cost. Husbanding huge sums is therefore another requisite for joint manage- 
ment and labor administration of collectively bargained welfare funds. 


Employers have moral obligation 

It is said that since the employer waiver is permissive he would have a free 
choice to determine whether or not he wanted or needed to participate in the 
administration of such a fund. Practical experience has shown, however, that 
few employers can withstand economic pressure brought upon them by unions 
which desire unilateral control of welfare funds. Even now unions have forced 
management, at the point of a strike, to accept predetermined benefits, to accept 
specified insurance carriers, to eliminate private plans offering identical or 
greater benefits, and to pay large fees to trustees or administrators. We fail to 
see how S. 658 could prevent the trustees of a unilaterally administered fund 
from voting themselves substantial fees and expenses for performing their duties. 
A small-business man—and there are a great many in trucking—having agreed 
to pay for the “welfare” of his employees, will not take a strike for the privilege 
of becoming a trustee of a “welfare” fund. He might rather wish to shirk the 
added responsibilities of a trustee. He knows that where such funds have been 
established in accordance with the present requirements of the act, employer 
and union trustees are subjected to the common laws and State safeguards which 
prevent abuses of trusteed moneys. 

We believe employers are morally obligated to see that such funds are used 
only to benefit the employees for whom they are set aside. If an employee could 
individually determine the use to which such moneys were put then the employer 
might properly be permitted to abdicate his responsibilities. Congress has seen 
fit to give an employee direct control over moneys checked off to pay union dues. 


* Welfare Funds, report of the Joint Committee on Labor-Management Relations, S. Rept. 
986, pt. 4, 80th Cong., 2d sess. 
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He has the privilege of revoking his checkoff once a year. But Congress did not 
vive him similar control over health and welfare moneys, which as we have 
pointed out earlier, may represent over four times his dues. Instead, Congress 
voided this paradox by establishing the safeguards of joint administration of 
ealth and welfare funds in the present LMRA. This counterbalance of compul- 
ry joint administration, however, would cease to exist under the subject 
yrrovisions of 8S, G58. 
- The trucking industry feels that its employees have as much right to expect 
their employers to participate in the administration of these funds as they do 
their union. Certainly, no one has suggested that unions be permitted to abdi- 
ate their responsibility in the administration of a jointly established fund which 
results from collective bargaining. 
Interpreting the waiver 

What constitutes an employer waiver within the meaning of the amendment 
proposed by 8S. 658? 

Suppose a welfare fund is established by a multiemployer labor agreement 
which includes 100 employers and 55 employers wish to waive their rights to 
participate in its administration. What rights do the other 45 have? May the 
union insist on unilateral administration where a bare majority of the employers 
have waived their rights? May a single employer revoke his waiver where 
unilateral union administration has become so liberal that no welfare claims 
are denied no matter how circumspect? 


GOVERNMENT RESPONSIBILITY 


Joint management and labor adminstration has made detailed supervision 
and control by the Government unnecessary. Certain prescriptions contained in 
S. 658 indicate that unilateral administration would obviate some of the safe- 
guards which logically result from joint management and labor administration. 
Accordingly, it requires that the Secretary of Labor certify that the fund meet 
certain salutory conditions. 

We believe those conditions to be necessary to any fund but cannot favor 
giving supervisory authority to the Secretary of Labor: first, because that office 
is not currently staffed to accept this responsibility; and second, because the 
newly created Department of Health, Education, and Welfare is the most logical 
agency of Government upon whom this#task should rest. That Department is 
charged with the welfare of all our citizens and not with wage earners alone. 

With increased bargaining emphasis on pensions and their integration with 
social security and with welfare and its effect on unemployment and workmen's 
wmpensation, and on sickness and accident coverage, it is apparent that exten- 
sive study of the whole subject is sorely needed. In that connection we earnestly 
suggest that Congress direct the Health, Education, and Welfare Department to 
ike the entire matter under early consideration. We point out further that 
our suggestion parallels the recommendations of the National Planning Asso- 
ciation study, Pensions in the United States, prepared for the Joint Committee 
on the Economie Report in 1952. 

For these reasons it is the trucking industry’s firm opinion that joint man- 
igement and labor administration requirements of section 302 (c) (5) be not 
amended until and unless the aforementioned study might conclude the neces 
sity therefore. 

Senator Tarr. What is that? 

Mr. Miuier. That relates to health and welfare funds, trust funds. 

We abhor the use of the trucking industry as an unwilling er 
to further labor disputes among other establishments with which i 
does business. Because of administrative misconstruction of the act’s 
secondary-boycott prohibitions, truck operators are now without the 
power to remain neutral in the labor disputes of others. Our industry 
is anxious that secondary boycotts implemented directly against truck 
operators be effectively restrained. But more vit: illy are we concerned 
with the use of the industry as the vehicle by which the secondary 
boycott is effectuated against other employers, unions, and employees 
other than our own. 
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Trucking has become a vast industry composed of thousands upon 
thousands of small employers. We serve every segment of our Na- 
tion’s economy. Motor-truck operators who are told by the teamsters 
to stop picking up or delivering freight to an establishment desig- 
nated unfair, on a threat of having their “barn” shut down, usually 
succumb to the threat. lirst, because they cannot afford to jeopardize 
their entire business to protect a single and often minor customer; 
second, because of the hands-off labor policy of the Interstate Com- 
merce Commission and certain other State utility commissions; and, 
third, because decisions of the NLRB circumventing the obvious 
intent of the Congress have virtually made a farce of the secondary- 
boycott interdictions of the LMRA of 1947. 

Prior to the present law, congressional hearings had been filled with 
incidents which called for the elimination of the secondary boycott. 

Who could justify a secondary boycott by A. F. of L. of products 
Pp rroduced or wo! ke d on DY me mbe rs of aC I¢ ) org: inizi ition oo em- 
ployer was required by the act to bargain with CIO? Who could 
justify the refusal to make deliveries to or from a place of business 

n which a small minority, or perhaps none, of the employees desired 
to be represented by a labor organization pic ‘keting the ir establishment 
for recognition? Who could justify a labor union’s refusal to handle 
a producer’s freight merely because that producer did not choose to 
be represented in collective bargaining by cal employer organization 
which he did not wish to joint Who could justify a union’s refusal 
to handle the fre ight of ane mp love r whom the Vy thought should recog- 
nize some “sister” wn ‘ion 1: ither than their e mploye¢ s’ lawfully consti- 
tuted representative? And, who could justify a labor union’s refusal 
to handle the freight of an employer who did not assign work to one 
local rather than another of the same affiliation ? 

The fact is that no one could conscientiously condone such activities. 
Not even those legislators opposed to the present law could find justi- 
fication for such practices. 

Congressional intent of section 8 (b) (4) was clearly enunciated by 
Senator Taft during Senate debates on the LMRA in 1947 as I quoted 
in my large statement. 

During the second year of the current act, the NLRB developed its 
first principles under section 8 (b) (4). Its decisions as well as its 
annual report indicate that the Board’s thinking at this time was four- 
square with the act. 

Probably the most significant decision by the Board, and its inter- 
pretations of congressional intent during that year, is found in the 
Wadsworth case. 

In finding an activity that induced and encouraged the employees 
of the customer to strike or withhold their services in violation of 
section 8 (b) (4) (A), the Board had thistosay: 

* * * Section 8 (b) 4 A was aimed at eliminating all secondary boycotts 
and their concomitant activities which Congress thought were unmitigated evils 
and burdensome to commerce. It was Congress’ belief that labor disputes should 
be confined to the business immediately involved and that unions should be pro- 
hibited from extending them to other employers by inducing and encouraging 
the latters’ employees to exert economic pressure in support of their disputes. 
It was the objective of the union’s secondary activities, as legislative history 
shows, and not the quality of the means employed to accomplish that objective, 
which was the dominant factor motivating Congress in enacting that provision. 

Both the proponents and opponents of the act so interpreted section 8 (b) 4A 
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nd understood that it prohibited peaceful picketing, persuasion, and encour- 
igement, as well as nonpeaceful economic action, and aid of the forbidden ob- 
ective. 

Those were the Board’s words in the second year of the act. 

Following these developments everyone was convinced that the 
srossly unjust secondary boycott was fading from the American scene. 
Management and labor which had firm labor agreements were no 
longer to become embroiled in labor disputes of others. Unions which 
properly represented employees of an establishment were becoming 

convinced they would not be displaced by unfair boycott means. Un- 
organized workers were being assured of their right to join or not to 
join a union without being forced to do so by a labor organization’s 
pressure on an employer other than their own. Employers faced with 
economic strikes began to feel they would no longer be harassed by 
secondary union pressures exerted against them through other em- 
ployers with whom they do business. And several labor organiza- 
tions must have privately sighed with relief, in the knowledge they 
might no longer have to take their membership off the job in a sympa- 
thy strike to aid another union. 

Obviously a large measure of industrial peace was being achieved. 
Phat was the basis of our 1949 testimony before your committee in 
which we supported section 8 (b) (4) provisions of the act in toto. 

An attrition, which was to literally make the proscriptions of sec- 
tion 8 (b) (4) ineffectual, began in the latter part of the act’s second 

r through Board decisions. Unions were given routings by which 
the act could be circumvented or avoided with impunity. Was it mere 
coincidence that the intent of 8 (b) (4) began to be undermined short- 
ly after a national administration came into office on a “mandate to 
repeal the Taft-Hartley law?” 

Review of the Board’s decisional record brings to light five major 
unpoliced express highways by which labor unions could use the 
secondary boycott without fear of penalty. We refer to them as: 
Situs of the dispute; definition of employee; meaning of concerted 
action; meaning of induce and encourage; and lawful by contract. 

We submit that the purpose and effect of the act’s section 8 (b) (4) 
has been entirely vitiated through these routes. With these routings 
available to unions one would be hard put to conceive the type of 
boycott which might be properly restricted. 

The Board has said secondary boycotts will not violate 8 (b) (4) 
where: 

1. Performed at the situs of the primary dispute; e. g., picketing 
trucks wherever found—— 

Senator Tarr. How does that work? I mean, what is the case 
itself ¢ 

Mr. Mier. The case reference, Senator Taft, is in our large state- 
ment on pages 15 to 18. 

Senator Tarr. I thought you could just tell us the circumstances. 

Mr. Miiuer. Yes, sir, the case revolves around the Schultz Trucking 
Co. Schultz had a labor agreement in New York with local 807, 
and because of business reasons moved over to New Jersey, closing 
its New York business. Schultz then made a labor agreement with 
a New Jersey teamster local, and the New Jersey teamster local signed 
a contract with him that they would represent all of his employees in 
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New Jersey. When Schultz's trucks came into New York, local 807 
picketed his trucks in New York. They didn’t picket over in New 
Jersey, because they would be involved with a sister local in New 
Jersey. And when Schultz trucks came to the secondary employer in 
New York, the pickets followed the trucks and placed themselves 
between the trucks and the secondary employer. 

The obvious reason for that was to stop the secondary employer 
from doing business with Schultz. The fact is that the Board held 
that case as extending the primary dispute and virtually put the pri- 
mary dispute on the truck. Now, all of the trucking companies have 
a terminal, a garage. In every instance they have a headquarters. 
But they had to see fit to put the pickets away from that establishment, 
over in front of a secondary employer. 

The difficulty with that situation is this: that by putting the pri- 
mary dispute in the cab of the truck, the trucks can be picketed wher- 
ever they can be found. I can conceive of a circumstance where a 
dispute in New Jersey could be extended through every State in this 
Nation, as long as the union sees fit to drive out to where those trucks 

an be found, and in front of a second: ary emp lover. 

Worse than that, the Board came back in another case, immediatels 
following—and that case reference, I believe, is Sterling Beverages— 
and that case, Sterling Beverages, virtually told the unions that they 
shouldn’t get there 15 minutes before the trucks got there or 15 minutes 
after the trucks left. We say that was a pretty clear route for avoid- 
ing the act. 

Now, the Board has said secondary boycotts will not violate 8 (b) 
(4) where: 

2. Secondary pressures are exerted through employees who are not 
employees as defined by the act. 

For example, agricultural workers or supervisors of a trucking 
company, even though those supervisors are members of a union. 
We think of that as route 2 to avoid secondary boycott prohibitions. 

They have also said that they won’t violate the act where it is prac- 
ticed through a single person, truckdrivers, one at a time. 

Senator Tarr. How is that done? 

Mr. Miter. That case reference is the International Rice Milling, 
in which, in that instance, by the way, they threw rocks through the 
ruck window to stop the individual. But the Board determined that 
it was not concerted, since there was only one truck there at a time. 
I think the case speaks for itself. 

Senator Tarr. One truck at a time where? 

Mr. Mriier. At International Rice Milling, at the secondary em- 
ployer’s site. 

The union, the Board said, did not coerce the truckdriver, even 
though it was by violence, because it was not concerted action. That, 
in the Board’s sense, meant that it had to be more than one person. 
It had to be 2, 3 or 4 people to be concerted. 

The Board has also said that secondary boycotts won’t violate 8 
(b) (4) where they avoid an indefinable Board interpretation of the 
words “induce and encourage.” The eXample there is a union’s order 
to secondary trucking employees having an interest in the union’s 
strike against another. company. And the Board has said they won’t 
violate secondary baye otts, proscriptions of the act, where the union 
gets a “hot goods” clause in its labor agreement with truck operators. 
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So, secondary boycotts, unlawful by any means, are thereby deemed 
lawful by labor contract. We think that is the contradiction of 
ontradictions. 

Would that you had time to hear me out on this last one, where 
eamsters are regul: irly demanding and obtaining hot cargo clauses 
n their labor agreements. We are not facetious when we say these 
oopholes are so large a truck can be driven through them. A farce 
has been made of section 8 (b) (4). As it now stands, to run afoul 
of the law, a union would cee to call the employees of a secondary 
employer out on strike and announce to the world that their purpose 

doing so is to force that employer to cease dealing with another 
employer with whom the union has a labor dispute. 

We fear a resurgence of reprehensible secondary boycott tactics 
which harm innocent third parties is in the offing, and that the truck 
ng industry will be more extensively used as a potent weapon upon 
them. 

We pray that Congress will see fit to foreclose the distressing conse 
quences of that grave prediction by revitalizing section 3 (b) (4). 

Senator Tarr. We have had a lot of cases where the truckers were 


for le emplo ers to req re their employ eS TO be organized, 
to join the trucking union, although ihey were warehouse elployees 


or otherwise. 

Mr. Mituer. That is correct, Senator Taft. 

Senator Tarr. The act attempted to stop that. Does it stop it ¢ 

Mr. Mitier. No: because all that has been said is that they must 
get a union contract. And their contractual privilege is such that 

hey may boycott with Imipunhity, 

Senator og Third parties who are not party to this contract ? 

Mr. Mitter. That isright. And the case they developed, that one is 
the Conway ‘E xpress case, and it was followed through only just 
recently—I refer you to pages 23 to 27 of my text—to the point where 
in Indianapolis, by way of illustration, the Board held, and this is 
on page 26, in the Irvin J. Cooper case, that the union had performed 
a secondary boycott against these unorganized tire shops in Indiana 
polis because it didn’t have a contract provision with the struck 
operators who were used to boycott them. I fact, the union had 
leaned on the Conway Express case and had said that the employers, 
the truck operators, secondary employers, had acquiesced to the prac 
tice by silence. 

“Oh, no,” said the Board. “This secondary boycott violates 8 
(b) ( | oP 

When they adopted the trial examiner’s report, which leans on the 
Western Express case, the language there was: 

Moreover, the Board has settled this point of acquiescence dehors a contract 
“We find nothing in the act itself, or in its legislative history which would per 
mit the establishment of even a temporary secondary boycott where * * * there 
is no applicable contractual provision.” 

Senator Tarr. Of course, the whole purpose of the provision is to 
protect the third party. And he does not make any contract. 

Mr. Mirier. That is what we thought. And then, further, in 
Indianapolis, within a few weeks, in the same city, under the identical] 
circumstances—and there is no case record of it yet, but there will 
certainly be—I think we could call the name of the case—it is the 
Sampson Paper Products Co. that is involved—with the identical 
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set of circumstances, the union has now cloaked itself with protection 
by getting a contract with those truck operators to protect itself from 
a violation against Sampson. They were taught, in the Irvin J. 
Cooper and Conway cases, how to do it. Now, this makes it crystal 
clear how you can avoid it. 

We must oppose those parts of 8. 655 and S. 658 which weaken 
section 8 (b) (4). 

Congress, in adopting section 8 (b) (4), realized that merely de- 
claring secondary boycotts unfair-labor practices was in itself not an 
adequate way to eliminate them. ‘To declare such activities as unfair- 
labor practice was one thing; to effectively safeguard innocent parties 
from injurious results was another. 

Section 10 (1) was included in the act to assure those innocent 
parties that they would not suffer untold damages from a secondary 
boycott while the NLRB was determining that boycott an unfair-labor 
practice. 

Has there been a change in the nature of extent of damages suffered 
by innocent secondary boycott victims which would warrant elimi- 
nation of the required injunctive relief of section 10 (1)? Has the 
use of the secondary boycott been sufficiently reduced so that we no 
longer need to concern ourselves with the injuries caused innocent 
third parties? Have the innocent parties to such boycotts found other 
and adequate means of protection from the damages of a secondary 
boycott? Have labor organizations been abused by excessive use of 
section 10 (1) by the General Counsel of the NLRB? 

Justifying the elimination of 10 (1) to appease such remonstrances 
would require specious reasoning. The Board’s record of its use 
of section 10 (1) thoroughly discredits labor’s argument. As of 
December 1, 1952, in some 51% years, the mandatory relief provided 
in section 10 (1) was sought by the Board’s General Counsel in only 
105 instances. In less than 60 of these cases, in 514 years, did the 
appropriate Federal district court issue a restraining order. 

I think it should be noted at this point that there were 1,404 charges 
of secondary boycotts through that period. 

What is happening today points up the need for retaining 10 (1) 
It is best illustrated by an article appearing in the March 19, 195 3, 
issue of the Northwest Teamster, an official union paper. This article 
itates that “scores of store employees have asked the Teamster Union 
| do the organizing job.” 

Teamster local 538, Stock Room and Store Employees Union, will do the job, 
with the cooperation of all teamster unions.’ 

In addition the Building Service Employees Union will assist the teamster 
drive, as will the Culinary Employees Union.” 

The Teamster Union, when a strike occurs, do not deliver to or from a struck 
store. This has been a principal of the Teamster Union from its founding.” 

The store union will have 30,000 teamsters backing them in their contract 
negotiation. 

It should be noted at this point that the Minneapolis teamsters, 
where these stores are involved, have a very substantial “hot cargo” 
clause in their labor agreement. 

Our industry favors the enactment of S. 1161 to remove a cloud 
from the power of the several States to regulate or qualify the right 
of employees to strike or picket. 

Having been confronted by the ineffectiveness of the LMRA’s pro- 
» riptions against secondary boycotts, innocent third parties turned 
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to their States for relief. Here they found NLRB claiming exclusive 
jurisdiction to the point where the very constitutional right of the 
several States to exercise their lawful police power was being chal- 
lenged. 

Legislative bodies and courts of many States have long been aware 
of the harm in unjustified and evil secondary boycotts. Indeed, a 
1umber of them had taken positive steps to eliminate the secondary 
boyeotts within their boundaries, did not await Federal legislation 
Those States, having witnessed the damaging effects of secondary 
boycotts within their boundaries, did not await Federal legislation 
o curb them. 

['wenty States, including Illinois, Massachusetts, Nebraska, New 
Jersey, New York, and Ohio have, by statute, or common law, de- 
clared the use of secondary boycotts unlawful. 

Now the NLRB is contesting the right of those States to regulate 
secondary boycotts. The Board contends that, since the Federal law 
includes a provision by which the Board is to handle secondary boy- 
cotts, the States have no right to exercise jurisdiction in such matters. 
The Board takes the position that Congress has preempted the broad 
field of labor relations in its favor. It is up to them alone they say 
to determine whether a secondary boycott is committed, and w hether 
and to what extent relief shall be forthcoming. How ridiculous it is 
for a State court having before it a secondar y boye ‘ott pate ntly unlaw- 
ful by that State’s statutes, to first ascertain whether that boycott is an 
unfair labor practice under the Federal act and then refuse jurisdic- 
tion on such a finding. 

The State of Arizona, as recently as the last general election, adopted 
a referendum by popular vote of its electorate, prohibiting the use of 
the secondary boycott within its State. We seriously doubt that the 
NLRB’s attempt to abrogate the expressed desire of the voters of 
that State is contained in the will of Congress in enacting the LMRA. 
Congressional intent in that connection must now be made crystal 
clear. On these bases we strongly favor the legislation contemplated 
by ». Ss 

Because we feel that the responsibilities of an employer should be 
concomitant with that of labor organizations, we humbly suggest that 
the proposed legislation adding a new section 14 (c) of the act, and 
which states— 

Nothing in this Act shall be construed to nullify the power of any State or 
Territory to regulate or qualify the right of employees to strike or picket 
should have added to it the words, “and of employers to lock out.” 

Recognition strikes are one of the root causes of labor strife and 
secondary boycotts. We respectfully suggest that your committee 
weigh the benefits which might accrue by banning them. 

We have attempted to lay before your committee the most obvious 
routes by which the purposes of section 8 (b) (4) are being avoided. 
Our object has been to show your committee that 8 (b) (4) has not 
materially reduced labor strife and that because of Board interpreta- 
tions, it is no longer an effective means of handling secondary boy- 
cotts. 

We believe we have shown that the National Labor Relations Board, 
as constituted today, cannot be relied upon for a realistic interpreta- 
tion of this section. Accordingly, we favor S. 659 in the hope that an 
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increase in the Board’s membership from its present 5 to 7 members 
will be a helpful step toward realistic and unbiased interpretation 
and enforcement of the act. 

Experience tells us that reliance upon an expanded Board will not 
in itself restore to section 8 (b) (4), what we believe to have been the 
intent of Congress. So many routes have been developed to circum- 
vent the proscriptions of section 8 (b) (4) that if Congress does not 
take ee steps to correct them, its silence, we fear, might be 
misconstrued as approving them. Trucking, the most potent second- 
ary boycott w “apon known, needs the aid of Congress to protect in- 
nocent third pi irties wl ith whom this industry does business. 

We urge your committee to close the routes which circumvent the 
rohibitions of section 8 (b) (4) and the loopholes which have been 
developed. We most respectfully suggest the following: 

That the proviso relating to subsection (b) of section 8& be 
mended by including the words “, not induced or encouraged by a 
labor organization,” immediately following the words “any person” 

The purpose here is to make it possible for any person, not a party 
to the labor dispute, to refuse to cross a picket line on his own judg- 
ment, and not because of pressures exerted upon him by a union. 

We also respectfully suggest that the first line of paragraph 4, sub- 
section (b) of section 8, be amended by subs tituting the words “, in 
concert with their employers or otherwise, any individual or individ- 
uals employed by” for the words “employees of” 

And the purpose here is to close the labor con tre act route for avoid- 
ng 8 (b) (4) prohibitions: also to make it clear that an employee who 
cannot < used for secondary boycott purposes means any person; 
and further to foreclose secondar y boycotts that use neutral employees 
one at a time. 

Senator Tarr. Are there any questions of Mr. Miller? 

That was a very enlightening discussion. 

There are no questions ? 

Thank you very much, Mr. Miller. 

Mr. Mrrzuer. Thank you. 

The prepared statement of Mr. Miller is as follows :) 


STATEMENT OF BENJAMIN R. MILLER, Director, INpuUstTRIAL RELATIONS 
DEPARTMENT, AMERICAN TRUCKING ASSOCIATIONS, INC, 


Mr. Chairman and members of the committee, my name is Benjamin R. Miller. 
I am director of the industrial relations department of American Trucking As- 
sociations, Inc., the national trade association of the trucking industry with 
affiliated organizations including both for-hire and private carriers in each of 
the 48 States and the District of Columbia. Our offices are at 1424 16th Street 
NW., Washington, D. C. I am grateful for the opportunity you have given me 
to appear before you in their behalf today. 

Our statement deals primarily with the subject of secondary boycotts under 
section 8 (b) (4) of the Labor-Management Relations Act of 1947 and sections 
10 (1) and 308 relating thereto 

Your committee should know that the will of Congress to banish such inde- 
fensible activities has been emasculated by administrative fiat to the point 
where section 8 (b) (4) has been virtually repealed. We fear that unless this 
trend is sharply reversed, even the act’s salutary purpose of reducing indus- 
trial strife will become empty words. We abhor the use of our industry as an 
unwilling weapon to further labor disputes among other establishments with 
which it does business. Because of administrative misconstruction of the act’s 
secondary boycott prohibitions, truck operators are now without the power to 
remain neutral in the labor disputes of others. We believe that unless Con- 
gress sees fit to close the vast loopholes made by the NLRB in section 8 (b) (4) 
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Nation will see a dreadful resurgence and expansion of secondary boycott 
vity that is repugnant to the precepts of justice the people of our country 
ieve in 
For these reasons, as we shall point out in detail later herein, we favor Senate 
s 659 and 1161, as steps in the right direction. 

We must also oppose 8. 655 and that section of S. 658 amending section 3038 
as amendments which would further weaken the act’s secondary boycott 
scriptions. We must likewise oppose the methods provided by 8S. 1264 to 
urn authority to the States. 
We respectfully request your committee to consider those suggestions pro- 
later herein to bring about, what we believe to be an almost universal 
for, the complete elimination of secondary boycotts. 


THE TRUCKING INDUSTRY'S SECONDARY BOYCOTT CONCERN 


Qur industry is anxious that secondary boycotts implemented directly against 
k operators be effectively restrained But more vitally are we concerned 
with the use of the industry as the vehicle by which the secondary boycott is 
effectuated against other employers, unions, and employees other than our own. 
Witnesses who have appeared before your committee in the past, and those cur- 
ently before the House Labor Committee, have stated that unions, with the 
eluctant aid of motor truck operators : Have forced employees of other companies 
nto unions unwillingly; have forced other workers to change unions; and have 
brought other companies to their knees during work stoppages. To such allega- 
ions we cannot plead innocent. We hasten to state, however, that our industry 
most unwilling tool for such purposes and that our participation in them 
stems from our inherent vulnerability. 


ing 1 natural boycott weapon 


fruck transportation is a relatively new industry in our economy. In its short 
history, however, it has, except for agriculture, become the largest means of 
employment for the people of our great Nation. Every segment of our economy 
is affected directly or indirectly by truck transport. Twenty-five thousand com- 
munities of this country depend entirely on trucks for the movement of their 
overland freight. Seventy-five percent of all freight in the United States moves 
at one time or another by motor truck. Accordingly but few industries could 
survive today’s competitive pace without this modern and flexible means of 
transportation. 

lrucking is made up of truly small businesses. The research department of 
American Trucking Associations, Inc., advises us that the 20,000 motor carriers 
of property reporting to the Interstate Commerce Commission, have an average 
of only 22 employees, and that only 3,000 of these carriers have annual revenues 
over $200,000. ICC truck operators are generally considered the largest com- 
panies there being tens of thousands of smaller unregulated carriers. 

Chis industry, in its labor relations, deals primarily with two labor organiza- 
tions. The International Brotherhood of Teamsters and the International Asso- 
ciation of Machinists, both affiliated with the American Federation of Labor. 
Che former claims to be the largest labor organization in the Nation with some 
1,200,000 members, and the latter claims a substantial organization of some 
700,000 members. Teamsters’ General President Dave Beck recently stated that 
plans have been laid to bring his organization’s membership up to 3 million 
within the next decade. 

Motor truck operators who are told by the teamsters to stop picking up or 
delivering freight, to an establishment designated “unfair” by the union, under 
threat of having their “barn” shut down, usually do so. First because they 
cannot afford to jeopardize their entire business to protect a single and often 
minor customer ; second because of the “hands off labor policy” of the Interstate 
Commerce Commission and certain State utility commissions they are not re- 
quired to give transport service where a labor dispute exists; and thirdly because 
decisions of the National Labor Relations Board circumventing the obvious intent 
of Congress have virtually made a farce of the secondary boycott interdictions 
of the Labor-Management Relations Act of 1947. 

With the vastness of our industry and with the high degree of organization of 
for-hire motor carriers by the teamsters—the United States Labor Department 
reports them to be 90 percent organized—one cannot help but be impressed by 
the awesonie prospects of the potential secondary boycotts this combination of 
circumstances affords. Cutting across every line of freight communication in 
manufacturing, processing, distribution, and retail industries, trucking presents 
to unions an ideal weapon to effectuate and enforce secondary boycotts. 
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II. OUR PRE-TAFT-HARTLEY ACT SECONDARY BOYCOTT EXPERIENCE 


Use of trucking as a secondary boycott weapon was given momentum with the 
advent of the Norris-LaGuardia Act and the later emergence of the Congress 
of Industrial Organizations. With impetus given the labor movement by the 
Wagner Act, established labor organizations were eager to swell their member- 
ships. AFL found its teamster affiliate a ready means of accelerating an or- 
ganizational drive which was taking too long or was being impeded. CIO 
entrance into fields where AFL was already established or in which they felt 
they had jurisdiction, likewise tended to knit the AFT. and its teamster affiliate 
closer together in a common cause against CIO competition. 

Hearings by this committee in 1947 prior to enactment of the Labor-Manage- 
ment Relations Act are replete with evidences of the unwarranted use of the 
secondary boycott. As early as 1939, hearings by the House Labor Committee 
brought forth testimony filled with incidents of the secondary boycott as an 
organizing device. Great organizing arenas had been established by AFL and 
CIO affiliates, such as the IBEW, AFL, and its CIO counterpart and AFL's car- 
penters and CIO’s lumber workers. Occurrences of an AFL craft union boycotting 
products by CIO members are too numerous to mention here. 

Phere being no prohibitions in the Wagner Act against coercing innocent third 
parties to force others into unions, AFL building trades unions found such or- 
ganizing simplified when they obtained the aid of teamsters transporting ma- 
terials to the job. How long could a construction company remain in business 
without materials? AFL retail clerks too found great comfort to their organizing 
campaigns whenever they secured teamster cooperation. How long does the 
retail establihment remain in business without replenishing its stock? Such 
incidents were multiplied many times over for there was no effective means of 
restraining them under the Wagner Act As a result there was no National 
Labor Relations Board nor Court record to make them generally apparent. 

Most of the hills offered as substitutes for the present law in 1947 also con- 
demned such practices. They too would have continued them as unfair labor 
practices as is the case under section 8 (b) 4. They differed only with the 
remedies that were prescribed. Parenthetically, I should note at this point that 
the substirute remedies would have made the provision completely ineffectual. 
It is safe to state that few today would seriously recommend a return to even 
the Wagner Act without some provision restricting the unbridled use of these 
unconscionable secondary tactics. 

Unrestrained use of the secondary boycott had reached the point in 1947 
when the public would no longer tolerate them, and Congress could no longer 
withstand the urgent necessity of restricting the unlimited and inexcusable use 
of this intolerable device 

Who could justify a secondary boycott by AFL of products produced or worked 
on by members of a CIO organization whose employer was required by the Wagner 
Act to bargain with CIO? Who could justify the refusal to make deliveries to 
or from a place of business in which a small minority, or perhaps none, of the 
employees desired to be represented by a labor organization picketing their 
establishment for recognition? Who could justify a labor union’s refusal to 
handle a producers freight merely because that producer did not choose to be 
represented in collective bargaining by some employer organization which he 
did not wish to join? Who could justify a union’s refusal to handle the freight 
of an employer whom they thought should recognize some “sister” union rather 
than their employees’ lawfull constituted representative? And, who could 
justify a labor union’s refusal to handle the freight of an employer who did not 
assign work to one local rather than another of the same affiliation? 

The fact is that no one could conscientiously condone such activities. Not 
even those legislators opposed to the present law could find justification for such 
practices, 

III. INTENT OF LMRA SECONDARY BOYCOTT PROVISIONS 


As the public saw it 


Enactment of section 8 (b) 4, following voluminous testimony and congres- 
sional debate, served notice on all that secondary boycotts for certain purposes 
were unfair labor practices which might cause irreparable harm to innocent 
third parties. Such boycotts were deemed so intolerable that the NLRB was 
required to give priority to such cases and to seek a restraining order in the 
Federal district court after an investigation of a secondary boycott charge rea- 
sonably presented the basis of such an unfair labor practice. The act addi- 
tionally permitted a suit for damages in the Federal courts by anyone aggrieved 
by a violation of these provisions. 
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is Congress saw it 

Congressional intent of section 8 (b) 4 was clearly enunciated by Senator 
Taft during Senate debates on the LMRA in 1947 when he said: 

This provision makes it unlawful to resort to a secondary boycott to injure the 
business of a third person who is wholly unconcerned in the disagreement be- 
tween an employer and his employees. The Senator will find a great many opin- 
ons written by my father (William Howard Taft, Chief Justice of United States, 
1921-30) which hold that under the common law a secondary boycott is unlaw- 
ful. Subsequently, under the provisions of the Norris-LaGuardia Act, it became 
impossible to stop a secondary boycott or any other kind of a strike, no matter 
how unlawful it may have been at common law. All this provision of the bill 
loes is to reverse the effect of the law as to secondary boycotts. It has been set 
forth that there are good secondary boycotts and bad secondary boycotts. Our 
committee (Senate Labor Committee) heard evidence for weeks and never 
succeeded in having anyone tell us any difference between different kinds of 
secondary boycotts.” 

Language of the House Labor Committee minority report of 1949 relating to 
H. R. 2032 also expressed the congressional intent by giving illustrations of what 
vaS meant by section 8 (b) 4. This section, said the report, was intended to 
nake “it an unfair labor practice for any union to engage in, or encourage the 
employees of any employer to engage in, a strike or concerted refusal to work 

any goods where an object thereof is— 

A. To force any employer or self-employed person to join any labor or em- 
ployer organization; or to force any employer or other person to cease using, 
selling, or dealing in the products of any other producer or manufacturer. A 
teamsters’ union boycott of products of an independent oil station operator in 
order to force him to join a union, or a strike of the barbers’ union against a 
shop owner to force him to join the Master Barbers’ Association would be 
examples of the first practice forbidden. An example of the second type would 
be the A. F. of L. Carpenters’ refusal to work on any lumber not manufactured 
by members of the carpenters’ union. The local 3 boycott in New York of any 
electrical equipment not made by members of that local is another example. 

B. Forcing any other employer to recognize or bargain with a union unless 
such union has been certified as representing his employees by the NLRB under 
section 9. This prohibits the most reprehensible type of organizational boycott, 
as for instance when the teamsters, unable to persuade an employers’ employees 
to join their union, banner his establishment and then refuse to deliver or haul 
away any goods. Its effect is to compel an employer to force his employees into 
a union against their will. 

©. Forcing any employer to recognize and bargain with a particular union if 
another union has been certified as the representative of his employees. This 
prohibits a boycott in furtherance of a jurisdictional dispute against a Board 
certification. Refusal of A. F. of L. plumbers and electricians to work on goods 
manufactured in a plant where a CIO or independent union has been certified 
is a typical example of this type of boycott on a national scale. A more direct 
and local example would be a boycott by the teamsters of a plant where an 
\. F. of L. union was attempting to oust a certified CIO union as bargaining 
agent. 

D. Forcing an employer to assign certain work tasks to members of one union 
in preference to another unless the employer is failing to conform to an NLRB 
certification covering employees doing such work. This prohibits the typical 
jurisdictional strike, most common in the building trades, where two unions 
fight over which one’s members shall do certain work. <A typical example oc- 
eurred in Washington in 1947 when work on a new hospital was held up several 
months by a dispute between the carpenters and machinists as to which one’s 
members should install metal window sashes.” 

As NLRB saw it in its first 2 years 

NLRB did not formulate any opinions on section 8 (b) (A) during the first year 
of the LMRA. During the second year of the current act the Board began to 
develop principles under section 8 (b) 4. Its decisions as well as its annual 
report indicate that the Board’s thinking at that time was foursquare with the 
intent of the act. 

According to the Board’s annual report “the predominant type of case decided 
under section 8 (b) 4 involved alleged violations of subsection (A)—‘forcing or 
requiring any employer or self employed person to join any labor or employer 
organization or any employer or any other person to cease selling, handling, 
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transporting, or otherwise dealing in the products of any other producer, proc- 
essor, or manufacturer or to cease doing business with an other person.” Its 
ealy decisions reflected a firm attitude toward enforcement of section 8 (b) 4 
as its decisional language shows: 

In the Schenley Distillers case (78 N. L. R. B. 504) ‘** * * the language of the act 
does not vest the Board with discretion to allow a union to engage in secondary 
activity, otherwise unlawful, because of an asserted alliance which rests solely 
on the fact that the so-called aliy is an independent sales outlet for the products 
of the primary employer.” The Board found “it was the intention of Congress 
to remove the pressure of strikes and boycotts from those who merely continued 
to do business with an employer involved in a dispute with his employees over 
terms of employment as well as over recognition.” 

In the Watson's Specialty Store case (SON. L R. B. 533), the Board found that 
the concurrent withdrawal of union members from a construction site coupled 
with the union’s request that the owner of the building under construction with- 
draw from a contract he had with a nonunion construction company was a vio- 
lation of subsection (A). 

Probably the most significant decision by the Board, and its interpretation of 
congressional intent during that year, is found in the Wadsworth Building Co., 
Inc. case (81 N. L. R. B. 802) Here the Board had to determine whether peaceful 
picketing and the distributing of a “we do not patronize list” could be a violation 
of the act or whether this type of activity fell under the free speech protection 
of section 8 (c). In this case the union was involved in an economic strike 
in support of which they peacefully picketed a customer of the primary employer 
and also placed this customer’s firm name on a “we do not patronize list.” 

In finding this activity induced and encouraged the employees of the customer 
to strike or withhold their services in violation of section 8 (b) 4 (A), the Board 
had this to say: 

— * Section 8 (b) 4 (A) was aimed at eliminating all secondary boycotts 
and their concomitant activities which Congress thought were unmitigated evils 
and burdensome to commerce. It was Congress’ belief that labor disputes should 
be confined to the business immediately involved and that unions should be pro- 
hibited from extending them to other employers by inducing and encouraging the 
latters’ employees to exert economic pressure in support of their disputes. It 
was the objective of the union’s secondary activities, as legislative history shows, 
and not the quality of the means employed to accomplish that objective, which 
was the dominant factor motivating Congress in enacting that provision. [Italic 
added.] Both the proponents and opponents of the act so interpreted section 8 
(b) 4 (A) and understood that it prohibited peaceful picketing, persuasion, and 
encouragement, as well as nonpeaceful economic action, in aid of the forbidden 
objective. In these circumstances, to construe section 8 (b) 4 (A) as qualified 
by section 8 (c) would practically vitiate its underlying purpose and amount 
to imputing to Congress an unrealistic approach to the problem. For then, in 
no instance would this section, contrary to congressional intent, reach peaceful 
picketing, though a familiar means of attaining a secondary boycott, or other 
peaceful forms of inducement and encouragement. And, although it is true that 
section 8 (c) does not affect as such the prohibition in section 8 (b) 4 (A) against 
labor organizations engaging in a strike for a proscribed objective, even that 
prohibition would nevertheless appear to be rendered ineffectual by section 8 (¢) 
in that peaceful picketing, among other things, to promote the strike would 
presumably be protected thereby. 

* * * a * * - 

“From the foregoing discussion of the act and its legislative history, one thing 
is plain; the task of choosing between the broad language of section 8 (b) 4 (A) 
and the equally broad language of section 8 (c) is not a simple or enviable one. 
‘Nor can canons of construction save us from the anguish of judgment.’ But, be- 
cause we believe that to apply section 8 (c) to section 8 (b) 4 (A) would lead tc 
‘absurd or futile results’ or, at least, to ‘an unreasonable one’ ‘plainly at variance 
with the policy of the legislation as a whole,’ we consider it our duty, as the ad- 
ministrative agency entrusted with the enforcement of the public policy embodied 
in the act, to follow the ‘purpose (of sec. 8 (b) 4 (A)) rather than the literal 
words (of sec. 8 (c)),’ and thus effectuate the will of Congress.” 

Chairman Herzog, in a separate concurring opinion, said: 

“It seems clear to me that Congress was attempting to deal a death blow to 
secondary boycotts, whether for economic or for other objectives, and desired to 
use all the power at its command to eliminate them from the American industrial 
scene. Evidence of that intention runs through the legislative history in both 
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fouses. Picketing and the use of unfair lists have been such traditional methods 
implementing secondary boycotts that I find it impossible to believe that Con- 
ess was not deliberately aiming its shafts at these practices when it inserted 

e words ‘induce or encourage’ in section 8 (b) 4. By consciously employing 
hese particular words at this single point in the statute, Congress se lected the 
neans most likely to accomplish the purpose it thought desirable. Yet it inserted 

her words in section 8 (c) which, read literally, would devitalize the earlier 
ction in practice The inconsistency is apparent; the precise words of one sec- 

m or the other must give way. Literal reading of sectton 8 (c) may not, in my 

nion, be permitted to prevail over effectuation of the paramount legislative 
ir pose **" [Italie added. ] 

Whether or not the interpretation of congressional intent announced in this 
ise is still held by the Board is a matter to which I will address myself further 
n this statement 

IV. THE ACT WAS FOUND SALUTARY 


Following these developments everyone was convinced that the grossly unjust 
econdary boycott was fading from the American scene. Management and labor 
hich had firm labor agreements were no longer to become embroiled in labor 
disputes of others. Unions which properly represented employees of an estab 
shment were becoming convinced they would not be displaced by unfair boycott 
eans. Unorganized workers were being assured of their rights to join or not 
join a union without being forced to do so by a labor organization’s pressure on 
emplover other than their own. Employers faced with economic strikes began 
feel they would no longer be harassed by secondary union pressures exerted 
igainst them through other employers with whom they do business. And several 
or organizations must have privately sighed with relief, in the knowledge they 
might no longer have to take their membership off the job in a sympathy strike 
to aid another union 
Obviously a large measure of industrial peace was being achieved. That was 
e basis of our 1949 testimony before your committee in which we supported 
the section 8 (b) 4 provisions of the act in toto. 


t} 


Vv. THE NLRB CHANGE OF HEART 


Beginning with the latter part of the act’s second fiscal year the Board virtually 
took an about face in its decisions on section 8 (b) 4. An attrition began on the 
secondary boycott proscriptions that made those provisions literally ineffectual. 
Unions were given the routings by which the act could be circumvented or avoided 
with impunity. Was it mere coincidence that the intent of section 8 (b) 4 began 
to be undermined shortly after a national administration came into office on a 

mandate to repeal the Taft-Hartley law’’? 

Review of the Board's decisional records brings to light several major unpoliced 
express highways by which unions could use the secondary boycott without fear 
of penalty. For purposes of discussion we shall refer to these routes as: Situs 
of the dispute; definition of employee; meaning of concerted action; meaning of 
induce or encourage; lawful by contract. 


Highway I—NSitus of the dispute 

Secondary boycotts taking this route are deemed primary disputes and are 
therefore protected by the Board. 

In the Ryan Construction case (85 N. L. R. B. 417) the Board held that section 
8S (b) (4) was not violated when the striking union picketed the entire premises, 
neluding a gate through which employees of another employer had to pass to 
get to their jobs. The Board found this picketing protected although it was 
con eded that an object of the picketing was to enlist the aid of the employees of 
1 secondary employer as well as employees of customers and suppliers of the 
primary employer. Section 8 (b) (4) was, the Board said, “intended only to 
outlaw certain secondary boycotts whereby unions sought to enlarge the 
economic battlegrounds beyond the premises of the primary employer. When 
picketing is wholly at the premises of the employer with whom the union is 
engaged in a labor dispute, it cannot be called secondary even though, as is 
virtually always the case, an object to the picketing is to dissuade all persons 
from entering such premises for business reasons.” 

In the Santa Anna Lumber case (87 N. L. R. B. 937) the Board found to be 
protected activity, teamster local 692 solicitation of employees of secondary 
employees immediately outside the lumber company, not to load or unload supplies 
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destined to or from the lumber company or its customers. In the Board’s opinion 
such solicitation of employees of secondary employers was “traditional primary 
action” at the situs of the labor dispute. 

In the Schultz Refrigerated Service case (S87 N. L. R. B. 401) the Board rules 
no secondary-boyeott violation would be found where a labor union conducting 
a strike in the trucking industry extends its picket line to secondary employers. 
Said the Board, “in view of the roving nature of its business, the only effective 
means of exerting pressure on Schultz was the type of picketing engaged in by 
the [union].” Schultz had moved his terminal from the jurisdiction of IBT 
local 807 in New York City over to New Jersey. He thereupon hired members of 
the New Jersey teamster local under a collective-bargaining agreement in that 
area outside of New York. He did so of necessity and in keeping with the 
constitution of the International Brotherhood of Teamsters which requires 
that the local having jurisdiction of the territory in which the barn is located 
has jurisdiction of teamster members operating out of that barn. New York 
local 807, not being satisfied that members of a sister local had taken over work 
they formerly performed, initiated a strike against Schultz. Since they could 
not picket in New Jersey where the Jersey local had jurisdictional rights, they 
confined their picketing to Schultz’ trucks when found in New York City. Mem- 
bers of 807 followed these trucks until they reached the premises of a New 
York customer or secondary employer. The pickets walked around the trucks 
with printed placards stating that Schultz had locked out SO7 members. And 
they located themselves on sidewalks and driveways between Schultz’ trucks 
and his customers’ premises, 

It was obvious that the purpose of this picketing was to encourage employees 
of Schultz’ customers to refuse to load or unload freight onto or off of Schultz’ 
trucks, the effect of which would be to force the secondary employer to cease 
doing business with Schultz. It would, therefore, seem that the Board had no 
alternative but to find an 8 (b) (4) violation 

But the Board devised a completely new theory on its “situs of the dispute” 
test. They admitted their earlier decisions finding it unlawful for a union to 
extend a picket line to the site of a secondary employer “poses a special problem” 
in a trucking case. 

Notwithstanding the fact that all trucking companies have a headquarters, a 
garage, or a terminal, the enlarged “economic battleground” otherwise proscribed 
by section 8 (b) (4) was permitted, by placing the situs of a labor dispute inside 
the cab of a truck. 

This case has a sequel worthy of note here. Schultz was one of several juris- 
lictional arguments under way between IBT local S07 in New York and its sister 
locals in New Jersey When these arguments later got out of hand the inter- 
national’s executive council stepped into the picture and eventually ceded 500 
members of local S07 to the New Jersey locals. But that was too late for Schultz. 
By that time he had éxpired as a member of the business community and his 
embattled employees were without their jobs. 

In the Sterling Beverage case (90 N. L. R. B. 401) the Board persisted in its 
holding that trucks may be picketed at the premises of a secondary employer. 
Here they cautioned striking unions against picketing at the site of a secondary 
employer a few moments before or after the trucks arrive or leave the premises 
of the secondary employer. Teamster local 807, following the route developed 
in the Schultz case, picketed Sterling’s trucks wherever they found them. The 
union, according to the Board, made the mistake of picketing at the secondary 
employer's premises 15 or more minutes after the trucks had left. 

The Board evidently found some need to explain these decisions for on page 
139 of its 15th annual report it states: “In these circumstances, a majority of the 
Board ruled that the picketing was permissible primary action because, even 
though it took place at the premises of secondary employers, it was confined, as 
to location and time, to the loading and unloading of the trucks of the primary 
employer.” 

This is indeed a travesty when compared with the paragraph immediately pre- 
ceding which says: “But whenever a labor organization has extended its picket 
line to the premises of a secondary employer, the Board has held it to have so 
enlarged the “economic battleground” as to bring the activities within the pro- 
hibition of the act.” 

Highway I, situs of the dispute, had now been plainly marked as a safe route 
around the act’s section 8 (b) 4 prohibitions. Secondary boycotts were deemed 
primary disputes protected by the Board. 


a: 
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ghway I1l—Definition of employee 
Secondary boycotts taking this route are protected by the Board where second- 
pressures are exerted on persons who are not defined as employees by the 
ct 

LMRA’s definition of employee was found by the Board to be an escape route 
from the prohibitions of section 8 (b) 4. One of their early decisions held that a 
striking union may encourage secondary action through the employees of a rail- 

id who were not deemed by the Board to be employees within the meaning of 
the act This secondary boycott was blocked by the Fifth United States Circuit 
Court of Appeals when the court properly found that Congress did not intend 

leave that part of the transportation system of this country so vulnerable to 
the use of the secondary boycotts (Jnternational Rice Milling Co., 185 Fed. 2d 
21) 

In Di Giorgio Fruit Corp, (87 N. L. R. B. 720) the Board found that a union of 
agricultural workers was not a labor organization within the meaning of the am 
and, therefore, cannot be found to violate section 8 (b) 4. 

In Arkansas baepress (92 N. L. R. B. 255) the Board found that a boycott 
induced by teamster local 878 through supervisors was immaterial to a secondary 
boycott charge although the supervisors, as members of the union, were required 
to handle union messages to their brother member subordinates employed by the 
neutral employer 

There are many such cases. See also: Sealrite Pacific Limited (82 N. L. R. B. 
271): Conway's Express (87 N. L. R. B. 187); Santa Anna Lamber Co, (87 
N_L. R. B. 987): Kimsey Manufacturing Co. (SON. L. R. B. 1168). 

Highway II, definition of employees, had also been plainly marked as a safe 
route around the act’s secondary boycott probibitions. Secondary pressures 
could be exerted with impunity through employees who are not employees as 
defined by the act. 

Highway Il Veaning of concerted action 

Secondary boycotts taking this route are protected by the Board where they 
are practiced through a single person. 

In International Rice Milling (84 N. L. R. B. 360) the Board found that the 
union does not induce or encourage employees of a secondary employer where 
the union, even by violence, prevents a lone truckdriver from performing his 
services at the site of a primary dispute. 

In Gould and Preisner (82 N. L. R. B. 1195) the Board found that a union 
would not engage in concerted action when it caused one employee to with 
draw his services to force his employer to cease doing business with a neutral 
employer. 

Again the trucking industry has been made a ready vehicle for secondary boy 
cotts for it is everyday practice for trucks to arrive at or leave an establishment 
one at a time. 

Highway III—Meaning of concerted action had also been plainly marked as a 
route to avoid 8 (b) 4 prohibitions. The road signs on this route say unions 
will not run afoul of that part of the law when they encourage truckdrivers of 
secondary employers to withhold their services one at a time. 

Highway I\ Veaning of “induce or encourage” 

Secondary boycotts taking this route can circumvent the act’s 8 (b) 4 prohibi 
tions where they avoid an indefinable Board interpretation of the words “induce 
or encourage.” 

In Montgomery Ward (87 N. L. R. B. 130) the Board ruled that an order by 
Teamster Local 294’s business agent to employees of neutral trucking companies 
to cease serving Ward’s did not “induce or encourage” them to engage in unlaw 
ful activities. This conclusion was based on the Board’s view that, being mem 
bers of the same union local, the secondary employees were as interested in the 
strike as were the strikers. 

Your committee might be interested in the type of activity the Board found 
protected in this case. Ward’s had a rule requiring nonemployees to secure 
a pass before entering on their loading dock. Local 294’s business agent was 
refused entrance to the dock because he had no such pass. He thereupon called 
a strike of Ward’s dockmen who were members of his local. He also ordered 
truckdrivers employed by secondary employers to cease doing business with 
Ward's. 

Here we have a disgruntled business agent who takes it upon himself to cause 
employees to lose their earnings by engaging in a strike so he may have free 
access to Ward’s dock without a pass. Such a strike motive is uneonscionable 
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in itself, but to say that the striking union may lawfully order its other members 
to boycott the primary employer because the neutral employees are as interested 
in the strike as are the strikers is gross exaggeration. 

In Arkansas Lapress (92 N. L. R. B. 255) the Board found no inducement or 
encouragement of dockmen employed by the trucking company when the union 
made picketing and strike threats to their secondary employer, in the presence 
of these employees, to force the employer to cease doing business with another 
employer. 

In Interborough News Company (90 N. L. R. B. 2135) the Board held that a 
union which visited the premises of a secondary employer and requested his 
employees to refuse to cross a picket line they established at a primary employer 
did not induce the employees to cease performing their services. This holding 
was made despite the fact that the Board had agreed the union’s activities en- 
couraged “concerted refusal.” 

In Conway Lapress (87 N. L. R. B. 972) the Board held that a union's orders 
to its members, employed by a secondary employer, to refuse to cross a picket 
line at a primary employer's place of business, and thus withhold services, does 
not fall within the meaning of the words “induce and encourage.” 

Highway I\ Meaning of induce and encourage had also been marked as 
a route to avoid 8 (b) 4 prohibitions. Unions may freely induce or encourage 
employees of neutral employers to engage in secondary boycotts where they 
id an indefinable Board interpretation of the words “induce or encourage.” 





“av 
Highway \ Lawful by contract 


Secondary boycotts unlawful by any means are lawful by the labor contract 


route. If the Board had overlooked any other routings by which a union activity 
could avoid section 8 (b) 4, they had now supplied the express highway without 
tolls literally the coup de grace to this section’s effectiveness. 


In the Conway Earpress case (STN. L. R. B. 187), the Board found no violation 

section 8 (b) 4 (A) where a secondary boycott was performed under a “hot 
cargo” clause in a labor agreement between trucking and warehouse companies 
and a teamster local. Here the trucking and warehouse companies were parties 
to associationwide labor agreements with Teamster Local 294. Those agreements 
contained a clause which provided that “the union reserves the right to refuse 
to accept freight from, or to make pickups from or deliveries to establishments 
chere picket lines, strikes, walkouts, and lockouts exist.” [Emphasis added.] 

In furtherance of a strike against Conway's, local 294 induced and encouraged 
employees of trucking companies and warehouses to refuse to handle goods going 
to or from Conway. There was no question in the minds of the Board mem- 
bers that such activity was within the prescribed activities of section 8 (b) 
t (A) It was the admitted purpose of the union to force the trucking and 
warehouse employers to cease doing business with the primary employer. But 
the Board found the escape route by virtue of the “hot cargo” clause. 

A Board majority concluded that the trucking and warehouse employers had 
consented in advance to boycott any employer with whom local 294 or any other 
union had a labor dispute. They said that when local 294 caused the employees 
of the trucking and warehouse employers to cease performing their services, 
they were exercising their “contractual privilege.’ The Board said, further, 
that section 8 (b) 4 (A) prohibits a union from “forcing or requiring the partici- 
pation of neutral employers in secondary boycotts by the use of certain forms of 
employee pressure, namely, strikes or work stoppages * * * this section does 
not proscribe other means by which unions may induce employers to aid them 
in effectuating secondary boycotts * * *.” In rather plain words the Board 
had said that that which a union is prohibited from doing by the act, it may do 
with impunity by contract 

We recall at this juncture language used by the Board in the Wadsworth 
case, hereinbefore noted : 

“Section 8 (b) 4 (A) was aimed at eliminating all secondary boycotts and 
their concomitant activities which Congress thought were unmitigated evils 
and burdensome to commerce. It was Congress’ belief that labor disputes should 
be confined to the business immediately involved and that unions should be pro- 
hibited from extending them to other employers by inducing and encouraging 
the latters’ employees to exert economic pressure in support of their disputes. 
It was the objective of the union's secondary activities, as legislative history 
shows, and not the quality of the means employed to accomplish that objective. 
which was a dominant factor motivating Congress in enacting that provision.” 
[Emphasis added. ] 
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\s chairman Herzog said: 

It seems clear to me that Congress was attempting to deal a death blow 

secondary boycotts, whether for economic or for other objectives, and desired 

use all power at its command to eliminate them from the American industrial 
cele 
Che contradiction of contradictions. Unions could make lawful by contract 
vities which Congress had declared were unlawful. Such a distortion of con- 
essional intent and purpose certainly cannot be justified. 

Che Conway’s case is the benchmark for the “hot cargo” clause. It is once 
gain the story of the trucking industry as the implement by which secondary 
oveotts can be engaged in without fear of retribution. It is also the story of 
he trucking industry as an organizing weapon 

Here, too, there is a sequel portending grave consequences. Conway’s was 
the catalyst for a chain reaction that we fear will rejuvenate expanded use of 
he reprehensible secondary boycott through loopholes in law. Teamster unions 
n their collective bargaining with truck operators are regularly demanding, and 
obtaining, “hot cargo” clauses in their labor agreements. ‘To illustrate the 
widespread effect of this holding, we point out that in the period between the 
Board’s decision and a determination by the United States Circuit Court of Ap 
peals, the teamsters inserted language in their clauses to the effect that: “It is 

nderstood that in the event the decision of the NLRB in the Conway’s case is 
sustained or prevails on appeal to the higher Federal courts, this article will be 
enegotiated and rewritten to provide the union with the maximum of protection 
ifforded by such decisions.” 

Shortly after the NLRB decision was sustained by the United States Second 
Circuit Court of Appeals last spring, the teamsters were quick to demand the 
rewriting of their “hot cargo” clauses. Hereunder is a typical “hot cargo” 
clause taken from a labor agreement between over-the-road truck operators of 12 
Midwestern States and teamster unions: 

‘It shall not be a violation of this contract and it shall not be cause for dis- 
charge if any employee or employees refuse to go through the picket line of a 
union or refuse to handle unfair goods. Nor shall the exercise of any rights 
permitted by law be a violation of this contract. The union and its members, 
ndividually and collectively, reserve the right to refuse to handle goods from 

to any firm or truck which is engaged or involved in any controversy with this 
a other union; and reserve the right to refuse to accept freight from or to 
rake pickups from or deliveries to, establishments where picket lines, strikes, 
walkouts, or lockouts exist. 

“The term ‘unfair goods’ as used in this article includes, but is not limited 
to, any goods or equipment transported, interchanged, handled, or used by any 
carrier, whether party to this agreement or not, at whose terminal or terminals 
or place or places of business there is a controversy between such carrier or its 
employees on the one hand, and a labor union on the other hand; and such goods 
or equipment shall continue to be ‘unfair’ while being transported, handled, or 
used by interchanging or succeeding carriers, whether parties to this agreement 
or not, until such controversy is settled. The union agrees that, in the event 
the employer becomes involved in a controversy with any other union, the union 
will do all in its power to help effect a fair settlement.” 

In the recent Irvin J. Cooper case, the Board's decision made it crystal clear 
that unions need a “hot cargo” clause written into their agreement to obtain relief 
from secondary boycott prohibitions. Teamster local 135 was charged with 
inducing and encouraging employees of trucking employers to cease work and 
thereby force their employers to cease doing business with certain unorganized 
tire shops in Indianapolis. The union defended such actions by citing the Con- 
way’s case, arguing that although no “hot cargo” clause was written into their 
agreement the truck operators acquiesced to the practice by silence. This see 
ondary boycott violates section 8 (b) 4 (A), said the Board in adopting that 
part of the trial examiner’s report which leans on the Western Express case 
(91 N. L. R. B. 340, 341), saying “moreover, the Board has settled this point of 
acquiescence dehors a contract: ‘we find nothing in the act, itself, or in its 
legislative history which would permit the establishment of even a temporary 
secondary boycott where * * * there is no applicable contractual provision.’ ” 

Acting on the knowledge obtained by the decision on the Cooper case, local 135 
has since incorporated a “hot cargo” clause in its Indianapolis multiemployer 
trucking labor agreement. In a pending case, which will probably be called 
Sampson Paper Products, and in the same city, and involving almost the same 
facts which prevailed in the Cooper case, local 135 has now cloaked itself with 
“hot cargo” clause immunity from section 8 (b) 4 (A). 
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This is “highway V—lawful by contract,” the widest express route designed 
for unions to avoid the toll of otherwise unlawful secondary boycotts. 


VI. THE REMAINS OF SECTION 8 (B) 4 


We submit that the purpose and effect of the act’s section 8 (b) 4 has been 
entirely vitiated through the routes noted above. With these routings available 
to unions one would be hard put to conceive the type boycott which might be 
properly restricted 

The Board has said secondary boycotts will not violate 8 (b) 4 where— 

1. performed at the situs of the primary dispute, e. g., picketing trucks wher- 
ever found ; 

2. secondary pressures are exerted through employees who are not employees 
as defined by the act, e. g., agricultural workers, and supervisors of a trucking 
company even though members of a union ; 

3. practiced through a single person, e. g., truckdrivers one at a time; 

1. they avoid an indefinable Board interpretation of the words “induce and 
encourage,” e. g., a union’s order to secondary trucking employees having an 
“interest” in the union’s strike against another company ; 

5. The union gets a “hot goods” clause in its labor agreement with truck 
operators 

We are not facetious when we say these loopholes are so large a truck can be 
driven through them. A farce has been made of section 8 (b) 4. As it now 
stands, to run afoul of the law, a union would have to call the employees of a 
secondary employer out on strike and announce to the world that their purpose 
in doing so is to force that employer to cease dealing with another employer 
with whom the union has a labor dispute. 

Ve fear a resurgence of reprehensible secondary-boycott tactics which harm 
innocent third parties is in the offing and that the trucking industry will be more 
readily used as a potent Weapon upon them. 

We pray that Congress will see fit to foreclose the distressing consequences of 
that grave prediction by revitalizing section 8 (b) 4. 


VII. ENFORCEMENT OF SECTION 8 (B) 4 


We must oppose those parts of S. 655 and S. 658 which weaken section 8 
(b) 4. 

Congress in adopting section 8 (b) 4 realized that merely declaring secondary 
boycotts unfair-labor practices was in itself not an adequate way to eliminate 
them. To declare such activities an unfair-labor practice was one thing; to 
effectively safeguard innocent parties from injurious results was another. 

\ neutral employer and his employees could find little solace in an ultimate 
finding by the NLRB, 6 months or a year after they had suffered serious loss, that 
a union had unjustifiably engaged him and his employees in an unfair secondary 
boycott. What comfort could a neutral employer and his employees receive from 
an NLRB cease-and-desist order, if in the meantime, a union had succeeded in 
depriving them of a just return for their labor? 

During the debate on the current act, it was suggested that the ordinary Board 
processes of handling unfair-labor practice charges would be sufficient protection 
against the abusive use of the secondary boycott. But Congress, in its wisdom, 
saw that more immediate and effective relief was necessary to avoid the onerous 
effects of these outrageous tactics. Innocent third parties, neutral employees, 
and neutral employers, embroiled in a labor dispute with which they had no 
coneern, and over which they had no control, needed quick relief. Such persons 
could suffer irreparable damage if required to wait upon the ordinary Board 
processes. Section 8 (b) 4 was not incorporated in the act just to ferret out the 
abusive secondary boycott. It was intended to eliminate the inexcusable use of 
neutral employers and employees in primary labor disputes and to safeguard those 
innocent third parties from resulting ravages. 

No, it was not enough that these secondary boycotts be made unfair labor 
practices. An effective method of avoiding the damaging results was as im- 
portant as the finding of an unfair labor practice. 

Section 10 (1) was inserted in the act to assure these innocent parties that 
they would not suffer the untold damages of a secondary boycott while the 
NLRB was determining that boycott an unfair labor practice. 

Such was the need for requiring that the NLRB General Counsel shall seek 
injunctive relief where an investigation of a charge filed with the Board has 
presented a reasonable showing that a violation of section 8 (b) 4 has occurred. 
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Section 10 (1) is condemned by union labor leaders. They ery that labor is 
the victim of government by injunction. They assert that the Labor-Management 
Relations Act is a “slave labor law.” 

First of all injunction in this sense is merely a “nasty word.” The General 
Counsel seeks a restraining order from the Federal court, to obtain a status quo, 
pending an NLRB determination of the merits of the secondary boycott charge 
Should it be remotely possible that an error in the court’s judgment would delay 
the union in a “protected” activity, their burden would be minor when com 
pared with the urgent necessity for the immediate protection of innocents from 
lespair and irretrievable damages. 

Has there been a change in the nature or extent of damages suffered by 
nnocent secondary boyeott victims which would warrant elimination of the 
required injunctive relief of section 10 (1)? Has the use of the secondary boy 

tt been sufficiently reduced so that we no longer need to concern ourselves 
vith the injuries caused innocent third parties? Have the innocent parties to 
such boycotts found other and adequate means of protection from the damages 

fa secondary boycott? Have labor organizations been oppressed and abused by 
xcessive use of section 10 (1) by the General Counsel of the NLRB? 

An examination of the record will show that each of these questions must be 

swered in the negative. The character and extent of damages suffered by 

eutral employers and employees as a result of a secondary boycott have not 
hanged in the past 6 years. A violation of section 8 (b) 4 today results in the 

same abusive and inexcusable injuries to third parties it did 6 years ago. Inno 
ent bystanders require immediate and effective relief from these injuries as 
uch today as they did 6 years ago. Indeed, as we have shown earlier in this 

statement—and as we will show further—the unfortunate victims of secondary 

boycotts are in greater need of effective relief from these boyeotts today than 
any time in the past 6 years 

It would be absurd to say that the secondary boycott has been eliminated 
from the industrial scene, As we have shown, too many loopholes have been 

eated in section 8 (b) 4. The Board's sanction of the “hot cargo” clauses as an 
escape route around section 8 (b) 4 is sufficient proof in itself that the boycott 
remains an integral part of labor disputes 

What is happening today is best illustrated by an article appearing in the 
Mareh 19, 1953, issue of the Northwest Teamster, an official union paper. This 
article states that “scOres of store employees have asked the teamster union 

» do the organizing job.” [Emphasis added. } 

‘Teamster local 538, stockroom and store employees union, will do the job 
with the cooperation of all teamster unions.” 

“In addition, the building service employees union will assist the teamster 
drive, as will the culinary employees union.” 

“The teamster union, when a strike occurs, do not deliver to or from a struck 
store. This has been a principle of the teamster union from its founding.” 

“The store union will have 30,000 teamsters backing them in their contract 
negotiation.” 

Does this sound as though the secondary boycott has been eliminated from 
the industrial scene? Will the elimination of section 10 (1) help this situation? 

It should be noted at this point that the Minneapolis teamsters have a very 
substantial “hot cargo” clause in their labor agreement. 

Does the plight of the Union Fruit Corp. of Schenectady and its employees 
suggest the need for eliminating 10 (1)? This is a chain of food stores cur 
rently bringing an action against teamsters local 294, and a group of trucking 
companies, for an alleged secondary boycott. They claim the union has at 
tempted to force them to put 12 of their employees into 294 and have forced the 
truck operators to withhold services. This, incidentally, is the union which 
has the infamous Conway hot cargo clause in their labor agreements. 

These are not isolated incidents. We are certain that before your committee 
concludes its hearings you will have received voluminous testimony that the 
secondary boycott remains an ominous threat to labor peace. 

The elimination of 10 (1) from the act cannot be justified on the ground that 
innocent victims of the secondary boycott have found other and adequate relief. 
The only other source of relief from the oppressive damages of such boycotts 
lies in the power of the several States. To this we will address ourselves later 
in our statement. Suffice it to say for the moment that however adequate this 
means of relief might appear, it has been sufficiently complicated by the NLRB 
to be of dubious value. 

31346—53—pt. 2 10 
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The most popular reason for removing 10 (1) from the act is that it is op- 
pressive to labor organizations. Justifying the elimination of 10 (1) to appease 
such remonstrances would require specious reasoning. The Board’s record of 
its use of section 10 (1) thoroughly discredits labor’s argument. As of Decem- 
ber 1, 1952, in some 514 years, the mandatory relief provided in section 10 (1) 
was sought by the Board’s General Counsel in only 105 instances. In less than 60 
of these cases did the appropriate Federal district court issue a restraining order. 

This record simply will not substantiate the charge by labor organizations that 
they have been ruthlessly subjected to government by injunction. The mere 
existence of 10 (1) must have been salutory to the settlement of a large part of 
the 1,404 boycott charges filed with the NLRB during those 514 years 

In view of the foregoing we strongly recommend that section 10 (1) be retained 
in the law We must therefore oppose those parts of S. 655 and S. 658 which 
weaken section 8 (b) (4). 


VIII. STATES RIGHTS PREEMPTION 


Our industry favors the enactment of S. 1161 to remove a cloud from the 
power of the several States to regulate or qualify the right of employees to strike 
or picket 

Having been confronted by the ineffectiveness of the IMRA’s proscriptions 
igainst secondary boycotts, innocent third parties turned to their States for 
relief Here they found NLRB claiming exclusive jurisdiction to the point 
where the very constitutional right of the several States to exercise their lawful 
police power was being challenged 

Legislative bodies and courts of many States have long been aware of the 
harm in unjustified and evil secondary boycotts. Indeed, a number of them had 

{ secondary boycott from their States years 


aken positive steps l i } 
before the LMRA was enacted. Those States, having witnessed the damaging 
ries, did not await Federal 


effects of secondary boycotts within their bounda 


legislation to curb then 

Illinois’ Supreme Court has found that a secondary boycott to force self- 
employed persons into joining a union is contrary to public policy and properly 
within a State court’s authority to restrain. This high court found no merit in 
the teamster’s arguinent that instructing their members to cut off deliveries to 
self-employers Was a legitimate exercise of free speech jinoffria v. IBT Local 
179 (77 N. E. 2d, 2d 661) 

Iowa has made it unlawful by statute “for any labor union or the officers, rep 
resentatives, agents or members thereof to enter into any contract, agreement, 
arrangement, combination or conspiracy for the purpose of forcing any employer 
to cease using, selling, handling, transporting, or dealing in the goods of any 
other person * * *”, Towa’s Supreme Court has sustained a lower court that 
had enjoined teamster lecal 218, under this statute, from encouraging a trucking 
company’s employees not to handle merchandise consigned to an employer en 
gaged in a labor dispute with the teamsters (Burlington Transportation Co. v. 
Hathaway IBT Local 218 (12 NW 2d 167)). 

Massachusetts State courts have for many years declared secondary boycotts 
and sympathy strikes unlawful and subject to restraint. The Supreme Court of 
Massachusetts has said it is unlawful for a union and its members to refuse to 
muke deliveries to an employer in support of a primary strike (Davis Brothers 
Fisheries Company v. Pimintel (322 Mass. 499) ). 

Nebraska has a comprehensive statute which prohibits the use of secondary 
boycotts that interfere with an employee’s right to work (sec, 28-712, Rev. 
Stat. 1943). 

New Jersey’s highest court, as early as 1940, had sustained a lower court find- 
ing that it is unlawful for a union to picket neutral employers to force them to 
cease doing business with an employer whose employees did not wish to join 
that union (Buskirk v. Sign Painters Local N, 1231 (127 New Jersey, Eq. 533) ). 

New York State is widely known for its litthe Wagner Act, commonly called a 
prolabor law. Here too a number of State courts have restrained a union’s use 
of the secondary boycott. Such cases usually involved a union attempting to force 
recognition upon an employer whose employees did not express an interest in 
being represented by a union. Just 2 months ago the New York Supreme Court, 
Kings County, in a secondary boycott case involving a jurisdictional dispute said, 
“there is no reason why Strauss should be ground to earth between these strug- 
ling forces [the unions] * * * the apprehension by Strauss of future acts on the 
part of [the unions] carrying out what was earlier planned and which might 
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rreparably injure Strauss * * * justifies enjoinment thereof”. [Emphasis 
added] Strauss Stores (New York Supreme Court, Kings County, February 26, 
1953). 

Ohio courts have declared that a secondary boycott compelling a third party 
to cease doing business with an employer against whom the union is on strike 
violates that State’s antitrust laws. One Ohio court has made it clear that 
publie policy in the State of Ohio requires that picketing used in secondary boy- 

otts is unlawful Ridge Manufacturing Company v. VER & MW (12 labor cases, 
63,846). 

These are but illustrations of a multitude of State actions to restrain such 
nlawful activities We find at least 20 States have, by statute or judicial 
letermination, declared the use of secondary boycotts unlawful and subject to 
estraint by their courts. When Congress enacted the LMRA additional States 
took action to relieve their citizens of the injurious results of secondary boycotts. 
Thus, the States of Idaho, Kansas, North Dakota, and Texas, among others, 
adopted statutes which those States properly concluded were in keeping with the 
purposes of the Federal law and constitutional expressions of their State police 
power. 

Now the NLRB is contesting the right of those States to regulate secondary 
oyeotts. The Board contends that, since the Federal law includes a provision 
by which the Board is to handle secondary boycotts, the States have no right 
to exercise jurisdiction in such matters The Board take the position 
that Congress has preempted the broad field of labor relations in its favor. It 
s up to them alone they say, to determine whether a secondary boycott is com- 
mitted, and whether and to what extent relief shall be forthcoming. How 
ridiculous it is for a State court, having before it a secondary boycott patently 
unlawful by that State’s statutes, te first ascertuin whether that boycott is an 
infair labor practice under the Federal act, and then refuse jurisdicion on such 
1 finding (Capital Service Inc. d/b/a Danish Maid Bakery v. NLRB (198 Fed. 
’1 18)) See also Joseph Garner et al. v. Teamsters Local 766 et al. (Pennsyl 
ania Supreme Court, Middle District, February 13, 1953) 

Chis cloud over States rights is so menacing that it should be cleared up with 
dispatch. The field of labor relations is too complex to be complicated further. 
It cannot be simplified by giving the Federal Government exclusive jurisdiction. 
\ central government is too far removed from the actual scene of labor relations 
to warrant preemption of States rights over labor relations It is particularly 

perative that small businesses find ready access to the relief which might be 
afforded them against secondary boycotts by their States 

Officials of the NLRB have regularly complained that it has a tremendous 
workload to bear. Can it be that their voracious appetite for the entire field 
if labor relations is a factor here? Surely an effective means of relieving the 
Board’s load can be accomplished by strengthening the authority of the several 
States to control labor relations conditions which the States find contrary to 
their public policy. 

The State of Arizona, as recently as the last general election, adopted a refer- 
endum by popular vote of its electorate, prohibiting the use of the secondary 
boycott within its State. We seriously doubt that the NLRB’s attempt to abro 
gate the expressed desire to the voters of that State is contained in the will of 
Congress in enacting the LMRA. Congressional intent in that connection must 
now be made crystal clear, On these bases we strongly favor the legislation 
contemplated by 8S. 1161. 

Because we feel that the responsibilities of an employer should be concomitant 
with that of labor organizations, we humbly suggest that the proposed legisla 
tion adding a new section 14 (c) of the act, and which states, “Nothing in this 
act shall be construed to nullify the power of any State or Territory to regulate 
or qualify the right of employees to strike or picket,” should have added to it the 
words, “and of employers to lockout.” 


IX. RECOGNITION STRIKES 


We turn now to one of the prime root causes of secondary boycotts. The fore- 
ing of recognition of a union from an employer whose emplyees have not deter- 
mined that they desire such representation. 

Congress clearly intended to encourage labor organizations, in recognition 
campaigns to proceed through the peaceful and ordinary processes established 
by the act It is understood by all that a labor organization which has a 
majority of the employees has no problem in securing certification. 
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What has a union that represents a majority of an employer's employees to 
gain by engaging in a strike for that purpose? Why should employees have 
to suffer a loss of earnings where a labor organization will not pursue the peace- 
ful and orderly processes established for securing recognition. The act is 


designed “to promote the full flow of commerce * * * to provide orderly and 
peaceful procedures for preventing the interferences * * * with legitimate rights 


* * * to protect the rights of individual employees * * *, to protect the rights 
of the public * * *” 

If it can be demonstrated that a strike for recognition achieves any of these 
laudable purposes, we would be the first to accept such strikes. We submit 
that this cannot be demonstrated. Nor can it be condoned. 

Eliminating recognition strikes would do more to obviate secondary boycotts 
and achieve the purposes of the act than anything else we could recommend. 
This may sound like an astounding suggestion. It would certainly meet with 
the bitter opposition of labor leaders 

Examination of this suggestion in the light of the purposes of the act, and 
its provisions for establishing collective bargaining rights for labor organiza- 
tions, shows it to be far less startling On the contrary, it seenis that to permit 
such strikes is an outrageous abuse of legislation and its processes. 

It is not difficult to comprehend the motives behind a labor union’s strike 
for recognition. If a union has organized the majority of the employees in a 
bargaining unit, and the employer refuses to recognize them as the bargain- 
ing agent, why shouldn’t that union choose to have its cause established 
by a representation election? Is it to the advantage of the employees, so de- 
prived of recognition, to suffer a loss of wages by engaging in a strike for rec- 
ognition? Under such circumstances does the employer suffer as serious damage 
as his employees? 

The NLRB has claimed that it is helpless in a situation where a strike for 
recognition takes place following the union's loss of a representation election, 
Where then is the industrial peace offered by the Wagner Act and its counter- 
part in the LMRA? 

We submit that removing recognition strikes from “protected” activities would 
substantially reduce labor strife and secondary boycotts. Accordingly we re- 
spectfully suggest that your committee weigh the benefits which might accrue 
from a ban on recognition strikes. 


X. RESURRECTION OF SECTION 8(B) 4 


We have attempted to lay before your committee the most obvious routes by 
which the purposes of section 8 (b) 4 are being avoided. Our object has been 
to show your committee that 8 (b) 4 has not materially reduced labor strife 
and that, because of Board interpretations, it is no longer an effective means 
of handling secondary boy¢otts 

We believe we have shown that the National Labor Relations Board, as con- 
stituted today, cannot be relied upon for a realistic interpretation of this sec- 
tion. Accordingly, we favor 8. 659 in the hope that an increase in the Board's 
membership from its present 5 to 7 members will be a helpful step toward real- 
istic and unbiased enforcement of the act. 

Experience tells us that reliance upon an expanded Board will not restore 
to section & (b) 4, what we believe to have been the intent of Congress. So 
many routes have been developed to circumvent the proscriptions of section 
8 (b) 4 that if Congress does not take affirmative steps to correct them, its 
silence, we fear, might be misconstrued as approving them. Trucking, the most 
potent secondary weapon known, needs the aid of Congress to protect innocent 
third parties with whom this industry does business. 

We urge your committee to close the routes which circumvent the prohibitions 
of section 8 (b) 4 and the loopholes which have been developed. We most 
respectfully suggest the following: 

1. That the proviso relating to subsection (b) of section 8 be amended by 
including the words, “not induced or encouraged by a labor organization,” im- 
mediately following the words “any person”; and 

2. That the first line of paragraph 4, subsection (b) of section 8, be amended 
by substituting the words “, in concert with their employers or otherwise, any 
individual or individuals employed by” for the words, “employees: of”. 

Mr. Chairman, members of the committee, our industry appreciates the op- 
portunity you have afforded me to present this statement. Thank you. 


| 
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Senator Tarr. The next witness is Mr. Stender Sweeney, vice presi- 
dent of the Richfield Oil Corp. 


TESTIMONY OF DAVID GUNTERT, COUNSEL FOR RICHFIELD OIL 
CORP., LOS ANGELES, CALIF. 


Mr. Gunrerr. I am David Guntert, Senator. Mr. Sweeney will 
not be able to attend. 

Senator Tarr. a avid Guntert, counsel of the Richfield Oil Corp. 

Mr. Gunrerr. Gentlemen, we are grateful for this opportunity to 
discuss with you the regulation of industrial relations by Federal 
statute. 

I am David Guntert, counsel for Richfield Oil Corp., with offices at 
Los Angeles, Calif. I have been in the employ of the present corpora- 
tion and its predecessor organizations for the past 22 years, first as a 
secretary, later as an accountant, and then as office assistant to a de- 
partment head. Ihave been attorney and counsel since 1938. 

From 1938 to the present time I have been directly and intimately 
associated with the . plication of State and Federal labor laws to all 
of the business activities of Richfield Oil Corp. Richfield is an inte- 
grated oil company, having exploration, production, refining, land and 
water transportation, and marketing operations, primarily in the Pa- 
cific coast area. 

As counsel I have participated in the negotiation of labor contracts 
and in the formulation of personnel policies. I have represented my 
employer in all of the National Labor Relations Board cases in which 
it has been involved. It is our experience in the practical application 

Federal labor laws and the knowledge of their impact upon our 
company and our employees that has prompted our request to be heard. 
We bring you our own experiences on the matters discussed and hope 
that by so doing we will assist you in determining national policy in 
this field for the years to come. 

The topics assigned to us for discussion today are those included 
in the category entitled “injunctions.” These several subjects will be 
discussed separately in this summary and will be covered in more de- 
tail in our formal statement which I ask, Mr. Chairman, be made a 
part of the record. 

Senator Tarr. Yes; that will all be made part of the record. 

Mr. Gunrert. We have also included certain additional points to 
complete our statement. Before reviewing the specific subjects, how- 
ever, I should like to present some basic conclusions and opinions which 
have grown out of our experience under the Wagner Act and the Taft- 
Hartley Act. 

We believe that the relationship between an employer and his em- 
ployees, whether that relationship be conducted on an individual or 
collection bargaining basis, is a relationship of sufficient importance 
to warant legislation to protect the rights of working men and 
women. 

It is my belief that the greatest good for labor-management rela- 
tions will be obtained if the interference of the State and Federal 
Governments is maintained at the minimum necessary to establish the 
rules and policies of appropriate conduct under which we may operate. 
Once the rules have been established and effective remedies are avail- 
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able to employees, employers, and unions, all of us can police our own t} 
rights as we do in all other business and personal relationships. If 


) 
you will specify what is unlawful and give the Federal and State 
courts jurisdiction to prevent injury and to award damages as may be . 
required, we can live together respecting the rights of the other parties 
( sli chinie tiae con sequences of our failure to do so. g 

When one party or the other deems that there has been a violation , 


of his rights, let him have access to the courts to obtain appropriate 
relief and protection.. In this way both parties will be assuming the 
responsibilties attendant a truly free collective bargaining without 
outside interference. We believe that such a solution of this problem 
is necessary for the successful continuance of collective bargaining. 

The alternative, and that is the path along which we have been 
traveling, leads to more and more governmental interference, with 
each step representing an encroachment upon the freedoms of the 
process and the freedoms of the individuals affected. We have come 
to the position where plant seizure or compulsory arbitration are being 
offered as the solution to our problems in a most glib manner and 
without a realization of the true significance of what they represent. 
Compulsory arbitration will kill the process of collective bargaining 
because of the perfectly natural effect it has upon the attitudes of the 
parties involved. 

rom experience it has been apparent that arbitration is a process 
of compromise. Consequently if it is known that the ultimate end of 
2 negotiation is in arbitration, there will be deliberate strategy by 
both parties to maintain their most extreme positions. The union will 
exaggerate its demands and the employer will be most reluctant to 
make any CONCeSSIONS, and when the compromise or split is reached 
somewhere near the midpoint of those extremes, the whole process 
of collective bargaining will have been a farce. 

The voluntary arbitration clause so commonly found in labor agree- 
ments is not to be confused with compulsory arbitration. Voluntary 
arbitration clauses are intended to get an impartial determination 
of the meaning or application of some contract provision which has 
already been negotiated but upon which management and the union 
at some later date cannot agree. Nothing can be added to the contract 
through such voluntary processs, but the very act of arbitrating a 
dispute growing out of negotiations involves the introduction of 
features into a contract upon the determination of some third person 
who is not a part to the contract and without any power on the part 
of the principal parties to modify it. 

We believe that the process of compulsory arbitration negates free 
collective bargaining. We believe that free collective bargaining can 
work to the best interest. of all concerned if give n the opportunity to 
function without monopolistic entanglements. 

es first point concerns injunctions. An injunction is the process 
of a court of equity which under our Anglo-Saxon system of juris- 
i nce is reserved for those who come into court with clean hands 
and who are able to make such a showing as to convince the court that 
if the injunction does not issue, the applic ant who is without fault will 
be so irreparably injured that damages will not compensate him. 

Incidentally, I would like to interject there that all the Board en- 
forcement orders through the courts are injunctions in fact, and that 
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he hue and cry against the use of injunctions doesn’t seem to be very 
sroper under the circumstances. 

Many spokesmen for labor organizations have been before the com- 
mittees of the Congress and have tried to leave the impression that an 
njunction was a vicious thing that could be secured at the whim of an 
employer for the purpose of busting a union. That, of course, is not 
true. 

In the first pl ice, no court of equity will issue an injunction without 
in indemnity bond being posted and every lawyer and every litigant 
who has ever tried to get an injunction knows that he must m: ake a 
substantial showing in order to get it. The Board’s own record is a 
good example. During the fiscal year ending June 30, 1951, applica- 
tion was made for injunctions in 35 cases. Of the 35 cases only 6 
temporary restraining orders were issued presumably ex parte. Of 
these 6,4 temporary injunctions were granted after hearing. In addi- 
tion, temporary injunctions were granted in 8 other cases—a total of 
12, or in less than 3314 percent of the applications. Of the remaining 
cases the court denied an injunction in two. In nine cases the unfair 
labor practice was stopped before the injunction was issued, and in 
the balance the injunction proceedings were withdrawn or dismissed. 

Moreover, to our knowledge, the unions have been unable to point 
to a single case where any harm to the unions’ legitimate activities has 
been shown. 

In considering the subject of injunctions we are concerned with 
three situations, and these will be discussed separately. 

Injunctions in case of national emergency strikes. We submit that 
the national emergency provisions of the Labor-Management Rela- 
tions Act of 1947 have not been given a fair trial. Our recommenda- 
tion is that they remain unchanged. 

Injunctions on application of the National Labor Relations Board : 
The so-called mandatory injunction requires the board upon issuance 
of a complaint, to ask the district court to enjoin the alleged unfair 
labor practice. In certain other cases the Board is given the discretion 
as to whether or not to petition for an injunction. The hue and ery 
which has been set up against the use of injunctions by the Government 
in cases other than national emergency cases is without foundation in 
fact for two fundamental reasons: In the first place, the unions have 
failed to point to a single instance in which the process has been used 
in such a way as to injure the unions in the exercise of any of their 
legitimate rights. In the second place—this is exceedingly import- 
ant—the injunction comes too late to be of practical benefit to the 
injured party or any real deterrent to willful, unlawful conduct be- 
cause of the time lag between the filing of the charge and the issuance 
of the complaint, and the granting of an injunction. 

Our experience with secondary “boycotts i is typical, and here is the 
chronology of events in which we had direct experience: 

In 1950 the boilermakers’ union in Los Angeles and the Building 
Trades Council for Kern, Inyo, and Mono Counties in California and 
the Building Trades Council for Santa Barbara County, Calif., threat- 
ened the picketing of the Richfield premises and the shutting down 
of a $3,500,000 construction project on the Cuyama oilfields if we did 
not cancel our contract with another employer who was on the unfair 
list. We refused to cancel the contract since it had been entered into 
after fair bidding and the terms of it were definitely advantageous to 
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our company, and we were aware that the working conditions and the 
wage rates of that contractor were equal to or better than those re- 
quired by the union. Thus the sole object on the part of the unions in 
making these demands upon us was to aid them in unionizing the 
workers of that contractor which was something they had been unable 
to achieve by their own efforts over a period of about 10 years. 

The ultim: atum to cancel that contract “or else” was give n to Rich- 
field on February 22, 1950. When we rebion the picket lines were 
established on the 24th of February, whereupon we filed a charge 
with the regional director, and he began his investigation. 

I would like to interpolate there that the day afterward—in other 
words, the 25th of February—lI went into the field and took statements 
from a number of people who were crossing the picket lines or had 
been stopped by the picket lines. Those statements clearly showed a 
violation and were turned over to the regional director on the 26th. 
Notwithstanding that, he undertook an extensive investigation. The 
contractor finished his work and removed his employees from the 
premises. The picket lines came down on March 3, 1950. The Board’s 
complaint was issued on May 12. 

Senator Tarr. Mr. Guntert, | have to be present at the opening of 
the Senate. Senator Purtell will preside over the hearings. 

Thank you very much. Your whole statement will be placed 
the record. 

Mr. Gunrerr. Thank you, sir. 

Eleven months after the picketing the Board’s trial examiner recom- 
mended dismissal of the complaint in its entirety, but in August 1951 
the Board unanimously reversed him and issued its order against any 
such activity by the responde nts in the future. 

The Board’s decision was a forthright and complete vindication of 
our position under the Labor-Management Relations Act, but the 
remedy was obviously wholly inadequate, for the damage was done 
and the picketing was over long before the regional director had com- 
pleted his investigation. 

Senator Purre... I want to assure you that no discourtesy is meant 
by the absence of any member of my colleagues. They are in other 
committees. And not only your brief but your summary will be in 
the hands of each of these members, and also a report of the whole 
hearing. So the weight of your testimony will be weighed by the 
members of the committee, all of them. We are having a lot of hear- 
ings, and, unfortunately, and most people do not understand this, 
because of the shortage of time we do have conflicting committee 
time, and there is no way of avoiding it. I wanted to make that clear. 

Mr. Gunrert. I understand that, Senator. Thank you. 

A third type of injunction involves the application for injunction 
by citizens. 

Because of the Norris-LaGuardia Act the employment of the in- 
junctive process by citizens, including employers, is confined for all 
practical purposes to the process of State courts. Moreover, it is fur- 
ther limited for all practical purposes to those cases in which the 
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police power of the State is invoked to abate actual or threatened 
violence. 

Ryn do not believe that Congress ever intended to divest State courts 
of their inherent-equity jurisdiction to protect their citizens from 
a iwful conduct in appropriate cases, That, however, is the reality 
we face today because of interpretations by the Board and the courts. 

The latest expression of the courts is contained in a decision of 
our Federal Court of Appeals for the Ninth Circuit. There, on 
January 30 of this year in Capital Service, Inc. v. N. L. R. B., the 
Federal court of appeals held that the California State courts are 
without jurisdiction to enjoin an act which the Congress has declared 
to be unlawful under the Taft-Hartley Act. 

The Capital Service case involved a local bakery that was selling its 
merchandise to grocery stores. Those were purely local transactions, 
but under the interpretations by the Board and the courts the trans- 
action was subject to the Board’s jurisdiction and unless Congress does 
something about it the public welfare is in jeopardy. 

The urgency of this situation is demonstrated by our experience 
with mass pickets and violence in the 1948 oil strike. During that 
strike we secured injunctions from the State courts in Los Angeles, 
Kern, Santa Barbara, San Mateo, and Contra Costa Counties. In no 
case did we ask that picketing be prohibited. We simply asked that 
the numbers of pickets be limited and that violence and threats of vio- 
lence be enjoined. In each case the court issued a temporary restrain- 
ing order and an order to show cause after a proper showing and the 
posting of a bond. In every case except for momentary and sporadic 
excitement when the injunctions were issued, they were effective in 
controlling the violence. It is interesting to note also that in no case 
did the union come into court and attempt to have the injunctions 
lifted. 

Under point II we propose for your consideration a solution to the 
time-lag problem that plagues everyone involved whenever a case 
arises under the act. All of our points except point II presuppose that 
the general scheme of enforcement of the act by the Board is preserved 
without much change. Point II suggests substantial changes in the 
jurisdiction of the Board. 

By the very nature of the structure, with the Board sitting at 
the top, it is impossible to do very much in the way of speeding up the 
process because all cases from every nook and cranny of the country 
are funneled into the Board itself for decision. It would be just as 
logical to assume that the Supreme Court of the United States—even 
with nine members—could keep ahead of its calendar if the same 
number of cases were funneled to it for handling. 

There are about 22,000 a year or something on that order 

The burden upon the Board is too great, and in addition to that, the 
entire enforcement procedure is contr: ary to the fundamental princi 
ples of Anglo-Saxon jurisprudence. 
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The labor-management relationship is no more important than the 
many eric Pore and personal relationships known to our law. All 
except it, however, are subjected to the normal processes of our courts. 
Now aa at unions ha ave grown up and are “big boys” we see no reason 
for continuing to single out their rel: ationships with management for 
special treatment, and urge discontinuance of the practice of subsidiz- 
ng them with Federal ran agencies. 

I would like at that point, if | may, Senator, to state specifically 

hat my recomme! dations are. 

Senator Purves. Very well. 

Mr. Gunterr. ‘They are contained on page 14 of the more complete 

Statement. 
We recommend that all certification proceedings be determined by 
e regional director after hearing and that only in cases of appeal 
from his decisions would the cases be submitted to the National Labor 
Relations Board. 

In other words, you have 21 or more places in which to determine the 
‘epresentation cases, with the right of appeal to the Board. 

We recommend that the National Labor Relations Board act as a 
special court of appeals in representation cases. The decisions of the 
Board would be final except that a party, the employer, the employee, 
or the union, would have the right to petition the Supreme Court for a 
writ of certiorari. 

We recommend that section 8 (b) (4) be amended to make it an 
unfair labor practice to engage in any picketing excepting peaceful 
picketing, at the plant or other premises of an employer, by his em- 
plovees or their certified bargaining agent. 

Fourth, we recommend that the State and Federal courts be given 
jurisdiction to prevent all unfair labor practices and to award dam- 
ages when proved in appropriate cases. The courts should also have 
the jurisdiction to issue temporary restraining orders and orders to 
show cause if the ch: arging party posts bond and makes a proper show- 
ing as required by the Federal Rules of Civil Procedure. 

That would leave the parties to police their own rights in the courts. 
The Board would handle only representation cases. We would then 
have as many courts as we have in our normal business relationships 
to handle these cases, and we would eliminate this time lag between the 
time an unfair labor practice is committed and the time something 
can be done about it. That same situation exists throughout our entire 
business relationship and our personal lives, and has proved to be the 
best svstem in the world, and we see no reason why the same result 
should not obtain in this relationship. 

Under our third point we urge that picketing should be limited to 
peaceful picketing of the premises of the employers. I mentioned 
that in this other connection. 

When we realize that all the various types of strikes which are cus- 
tomarily used as weapons, except the one at the premises of the em- 
ployer, involve some innocent third parties or are organizational 
strikes or picketings which interfere with the rights which section 7 
gives to the employees, and when we analyze all of those, we can come 
up with only one answer—that the only strike which is proper is the 
one at the premises of the employer, where there is a bargaining 
agent or where the employees theraselves, without a certified bargain- 
ing agent, are on strike. 
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Our fourth point demonstrates why a return to the Wagner Act 
shilosophy is not in the public interest. There can be no more justi- 
ication for unionization of all workers in America than there is 
ustification for abolishing all unions in America. 

Under our fifth point we ask that Congress so amend the statute 
that the Board will be required to conform to authoritative court de- 
isions. For example, the Board has taken the view that it is coercion 
per se for an employer to ask an employee something concerning his 
inion affiliation. Notwithstanding the free-speech provision, sec- 
tion 8 (c) of the Taft-Hartley Act, and the overruling of that doc- 
trine by the court of appeals in seven different circuits, the Board 
persist in deciding cases in accordance with its discredited doctrine. 

Under our sixth point we ask that the emergency-strike provisions 

left unchanged so that they may be given a fair trial. We also 
recommend that the act be so amended as to make effective the 
remedies for employees, employers, and unions. In this connection 
[ again suggest that Congress simply specify what is unlawful and 
leave all of us. the unions, the ca es inn and the employees, to police 
our own rights as we do in all other business and personal relation- 
ips. With this responsibility on the parties you may expect the 
eer development of a new and better collective-bargaining relation- 
ship in America. 

Under our seventh point we demonstrate why compulsory arbitra- 
tion has no place in our economy and point out wherein compulsory 
arbitration 1s wholly inconsistent with and cannot exist alongside 
free collective bargaining. 

Under our eighth point we urge that the right to sue for damages 
be preserved. We are concerned only with conduct declared to be 
against public policy. All of us should be responsible for our own 
‘onduct. That is the very essence of freedom in America. 

Under our ninth point we urge that decertification proceedings be 
strengthened and that all representation proceedings be subjected to 

court review. 

The three ota no cases involving the Richfield organization 


which are described in our detailed statement demonstrate clearly 
how the Board’s st: stisties are misleading and how the Board has 
failed to protect the workers’ rights -under section 7. The unions 


and the Board seem to forget that the employees are the principals, 
whereas the unions are their agents only. 

We believe that if Congress will amend the Labor-Management 
Relations Act of 1947, as suggested in our formal statement, that the 
public interest will be served by providing more adequate protection 
to the individual working man and woman and by raising collective 
bargaining to a new high level. 

Senator Purres. Are there any additions that you wish to make 
to the summary ¢ 

Mr. Guntert. I would like to summarize those decertification cases 
very briefly. 

Following the strike, in 1948, large sections of the employees in the 
bargaining unit employed an attorney, and they filed decertification 
petitions. In the case of one group, a third group, all but I think one 
man signed the petition individually. I think they just went down 
to the Board and got them to fill it out. 
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When the union was faced with that last petition, it declined to 
represent the men any further. The Board dismissed the petition, 
and it fell into the dismissed and withdrawn classification, but it 
actually resulted in decertification. 

I have reference in the statement to an argument by the general 
counsel’s office of the A. F. of L. that because so few decertification 
petitions result in decertification the matter should be dropped as being 
of no consequence. And I have quoted some statistics there to show 
that if all these cases had been put in the proper classification, we 
would probably have a different picture. 

Now, the other two cases were consolidated by the Board for hearing, 
and after a long delay had a hearing. At the hearing evidence was 
introduced by the union to show how good the unit was so far as 
collective bargaining was concerned, but the hearing officer refused to 
permit evidence offered by the decertification petitioners to show that 
there had been bad results from the companywide statewide unit, 
which these petitions were trying to show. The union had been certi- 
fied about 3 years, and at the time of the certification another union 
was involved in trying to carve out a craft unit. The OWIW had 
made a big argument about the history of bargaining, which had been 
on a union-membership basis only up to that time. In other words, 
they bargained for their members only. The Board held that the 
history of bargaining just indicated the feasibility of a companywide, 
statewide unit, but it was not controlling, and that the appropriateness 
of the unit would be controlled by other factors, such as—and they 
specifically stated this—the inherent ap propriateness of some other 
type unit. 

In the decertification case the Board held that there had been no 
substantial change in the operations, but held that the history of 
bargaining compelled a finding that this smaller unit described by 
these petitioners was inappropriate for collective bargaining, and 
therefore they threw out the petitions. They would not permit the 
group involved, 900 out of about 1,700 employees, to have an election. 
The Board’s ruling in the decertification case was directly contrary to 
its original ruling, the unit was not appropriate. 

We called that situation to the Board’s attention, but the decision 
stood. . 

I want to make that point very clear. The Board in numerous 
cases had held the precise unit which was described by those petitions 
to be appropriate in California, with competitors, of our having 
practically identical operations organizational structures but froze 
the larger unit so as to prevent the employees involved from exercising 
the rights given them under section 7. 

Senator Purrer.. Well, we are very thankful to you, sir, for coming 
here. 

And these extemporaneous remarks of yours, too, will reach the 
hands of all the other members of this committee. 

And since I can ask nobody here at the table if there are any ques- 
tions, and since I have none, I want to thank you for coming here 
and helping us this morning. 
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(The prepared statement of Mr. Guntert is as follows :) 


STATEMENT OF Davip GUNTERT, CoUNSEL FOR RicHFIELD Ort Corp. 
INTRODUCTION 


We are grateful for this opportunity to discuss with you the regulation of 
ndustrial relations by Federal statute. 

I am David Guntert, counsel for Richfield Oil Corp., with offices at Los Angeles, 
Calif. I have been in the emplgy of the present corporation and its predecessor 
organizations for the past 22 years, first as a secretary, later as an accountant, 
and then as office assistant to a department head. I have been attorney and 
counsel since 1938. 

From 1938 to the present time I have been directly and intimately associated 
with Federal labor legislation in its application to all of the business activities 
of Richfield Oil Corp. Richfield is an integrated oil company, having explora- 
tion, production, refining, land and water transportation, and marketing opera- 
tions. It is our experience in the practical application of these laws and the 
knowledge of their impact upon our company and our employees. that prompted 
our request to be heard. We bring you our own experiences and opinions on the 

atters discussed and hope that by doing so we will assist you in determining 
national policy in this field for the coming years. 


SUMMARY OF POINTS 


In this statement we are making a number of points under headings which are 
descriptive of the material discussed in each case. 

Point I concerns in junctions. This is the category assigned to us for discus- 
sion today and is divided into subparts, as follows: 


A. National emergency strikes. 

B. The use of injunctions by the Board under the Labor-Management Rela- 
tions Act 

Cc. The use of injunctive remedies by citizens. 


Under point II we propose substantial modifications in the functions of the 
Board so that we may eliminate the great delay in disposing of unfair labor 
practice cases. 

Under point III we recommend a solution to the vexing problem of defining 
legal and illegal strikes. 

Point IV demonstrates why we should not return to the Wagner Act philosophy. 

Point V concerns the Board’s disregard of the intent of Congress and the 
decisions of our courts. 

Point VI discusses the need for making the remedies effective. 

Point VII compares compulsory and voluntary arbitration and demonstrates 
how compulsory arbitration cannot exist alongside collective bargaining. 

Point VIII concerns the right to sue for damages and urges its preservation. 

Point LX discusses representation proceedings and urges that they be subjected 
to court review. 

POINT I. INJUNCTIONS 


A. National emergency strikes 


All of us realize that when the security of the Nation is in jeopardy, the 
public interest comes first. We do not agree with labor spokesmen, however, 
that there have been any real emergencies heretofore. In our opinion few, if 
any, of the strikes we have experienced in the last 10 years have been truly 
emergency situations. Be that as it may, however, we are firmly of the belief 
that the existing provisions of the act have not been given a fair trial. 

We are steadfastly opposed to compulsory arbitration and in our point VII 
we go into the matter of compulsory arbitration in some detail. On the other 
hand, we do not believe that it is in the public interest, to outlaw all strikes. If 
is part of our competitive system, and we are just as willing to be subjected to 
the disks incident to free collective bargaining as we are the risks of free 
competition, 

Accordingly, we recommend that the existing emergency strike provision be 
left unchanged until we have had an opportunity to see them in action in 
the hands of an administration which will give the provisions of the law a fair 
and impartial trial In any event, it is our considered judgment that no pre 
determined formula for resolving disputes should be available, for its very 
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presence may bring about emergency situations. If any changes are made il 
this section of the law, we believe that the President should have the authority 
to invoke the injunctive power of the Federal courts to prevent a strike for a 
period which wil! enable the Congress to legislate specifically concerning the 


emergency situation 


B. The use of injunctions by the Board under the Labor-Management Relations 
ict 


here are two types of injunctions involved: The so-called mandatory injune 
tion which must be sought in the event of an 8 (b) (4) violation, and the dis 
cretionary right to petition in certain other cas@s 

Assuming that the scheme of enforcement by the General Counsel before the 
National Labor Relations Board is retained in the law, we recommend that in 
every case the charging party (employers, employees, and unions alike) may 
require the regional director to petition the district court forthwith for a tem 
porary restraining order and order to show cause returnable in, say 5 or 10 days, 
provided the charging party is able to make the showing which the district court 
would require, and in addition post bond to protect the respondent against im 
proper use ol the process 

Under the act as it is written and interpreted today, it is almost impossible 
for anvone to get a complaint issued until 3 or 4 months after the charge has 


been filed. In many cases, particularly in the case of small employers, and in 
some instances where the union is the charging party, irreparable injury can 
result from unfair labor practices before a complaint issues, 

Employees, unions, and emplovers ere all voicing dissatisfaction over the time 
lag in Board cases. The delays make the processes of the Board ineltective in 
most cases 


We have experienced great delays on more than one occasion. For example, 
in 1950 the boilermakers’ union in Los Angeles, the A. F. of L. Building Trades 
Council for Kern, Inyo, and Mono Counties of California, and the A. F. of L 
Building Trades Council for Santa Barbara County, Calif., undertook a se 
ondary boycott action against Richfield Oil Corp. in what they deemed to be a 
itrategic moment to get us to bring pressure to bear upon one of our con- 
tractors so that the contractor would recognize the boilermakers’ union and 
require his employees to join the union. 

The chronology of events is as follows: 

Richfield operates a number of large oil leases in the Cuyama Valley of Cali 
fornia It had entered into a number of contracts for various projects in the 
oilfields, including the construction of a $3,500,000 gas plant. Smaller contracts 
had been let for the installation of certain piping and tankage in the various 
fields, and other oilfield work. The primary employer, insofar as the particular 
dispute was concerned, was a successful bidder for the installation of certain 
tankage, and the union had been trying to organize his employees for some 10 
years prior to the secondary boycott 

To our knowledge this contractor had working conditions and paid wages 
equal to or better than those required by the union, and the contract which was 
decidedly advantageous to Richfield had been awarded to the contractor after 
fair bidding. 

The union and the two building-trade councils joined forces and issued an 
ultimatum to Richfield that if it did not cancel its contract with this small con 
tractor they would throw picket lines around the entrances to our various oil 
leases and would shut down the big construction project 

We informed the union that we would not be a party to carrying out their sec- 
ondary boycott. The picket lines were established on February 24, 1950 (2 days 
after the ultimatum), and on that same day we filed a charge with the regional 
director of the National Labor Relations Board at Los Angeles 

The big construction project was shut Gown when the contractor’s employees 
refused to cross the picket lines. Several other contractors in the area ceased 
their work when their men refused to cross the picket lines. Richfield’s own 
employees did not recognize the picket lines and continued to work. The primary 
employer’s employees continued their work and completed their eontract and left 
the area. The picket lines were removed on March 3, 1950, after the eontractor’s 
employees left the area, and a few days later all construction aetivity in the 
area was resumed. 

It was not until May 12, 1950, that the regional director completed his inves- 
tigation and determined that a complaint should issue. The complaint was 
issued on that day and presumably a petition was filed in the district eourt for 








rAFT-HARTLEY ACT REVISIONS 767 
ijunction on the same day. However, as the picket lines had been removed, 


at petition was never followed up. 

Che Board’s trial examiner conducted a 2 weeks’ trial, and 11 months after 
ie picketing recommended dismissal of the complaint in its entirety, but in 
\ugust of 1951 the Bourd unanimously reversed him and issued its order pre 
biting such activity by the respondents in the future 

While the Board’s decision and order was a forthright and complete vindication 

Jur position under the Labor-Management Relations Act of 1947, the case is 
classic example of the inadequacies of the remedies available. If the policing 
f the unfair labor practices is to remain in the hands of a Federal agency, we 
strongly urge that the section be rewritten to require temporary restraining 
ders, ex parte, upon posting a bond and proper showing by the charging party 

as to avoid irreparable injury while the slow process of the Board proceeds 

eventual determination of the guilt or innocence of the party charged li 
ddition, we believe the section should be strengthened by overruling the inter 
pretations which have watered down or nullified the intent of Congress when 
enacted the section, 

In this regard, I refer particularly to the philosophy of roving situs unde 
hich the location of an employer's place of business is considered to move 
bout from place to place the same as one of his trucks. This interpretatior 
considers these various locations to be the preinises of the primary employer, 

hereas in reality they are the properties of others who are customers rhus 
the picketing is an attempt to coerce the employees of these secondary employers 
to take action because the union’s pickets have been unable to influence the em 
ployees of the primary employer at their regular place of business. If such had 
not been the case, there would have been no reason to follow the trucks to othe 
ocations 

Another innocuous-sounding proposal is that secondary boycotts should be 
permitted if the picketing is peaceful If a secondary boycott is not proper, 
then it makes no difference by what kind of picketing it is advertised. Mass 
picketing is of itself illegal, and the fact that the picketing is peaceful does not 
n any way correct the impropriety of the boycott Furthermore, experience 
has shown that if a picket line is to be recognized at all, it can be as effective 

with a small number of pickets as with a large number. 

The type of secondary boycott which IL have just described, namely, foreing 
recognition of a union upon an employer, is particularly indefensible. The 
Labor-Management Relations Act of 1947 sets forth in detail the method by 
which a union can attempt to gain the certification of the National Labor Rela 
tions Board to exclusive bargaining rights for a group of employees. Through 
the secret election conducted by the Board, the employees are protected in their 
right of selecting their bargaining representative, if they wish one, as provided 
to them in one of the fundamental principles enunciated in this act. What 
justification is there for denying employees this right through the medium of an 
agreement entered into by the employer under compulsion from a union, whether 
this be accompanied by primary or secondary strike action? And, furthermore, 
what justification is there for a union gaining its objective of representation of 
employees through direct coercion of those employees instead of permitting them 
their free choice. We recommend that unions be required to be certified by the 
National Labor Relations Board before they have any bargaining rights. 

We submit there can be no justification for any type of secondary boycott or 
picketing. The only way we can be sure that the provision will not again be 
emasculated is to change the approach from negative to positive. For that reason 
we have recommended under our point III the outlawing of all strikes other 
than those at the premises of the primary employer by his employees or by 
their certified bargaining agent 
C. The use of injunctive remedies by citizens 

As we have indicated in our discussion of the secondary-boycott case, the 
remedies available under the act are too slow to be adequate or effective. 

This same defect is present in preventing other types of unfair labor practice. 
By the very nature of the process whereby all cases are funneled into one agency 
it is impossible to have any other result. We will discuss under our point II an 
effective way of remedying this situation and at the same time effectuate basic 
policies of the act. 

A discussion of injunctive relief available to citizens necessarily involves the 
question of State police power, for it is only in those cases where the State courts 
exercise their power to protect citizens against injury to themselves and their 
property that injunctions have been available te citizens in the past. 
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The reality of the situation today, however, is that the jurisdiction of the State 
courts to afford citizens protection against unlawful conduct and violence is in 
jeopardy if Congress permits the latest decisions on the subject to stand. Our 
experience in the 1948 oil strike demonstrates the absolute necessity for the 
restoring to the State courts of their inherent equity jurisdiction. Here are the 
lacts: 

In September of 1948 the Oil Workers’ International Union simultaneously 
struck practically all of the major oil companies in the Pacific coast area, in- 
cluding Richfield Oil Corp. No attempt was made to resume operations until 
it was evident to the company that settlement could not be reached with the 
union. After about 1 month of shutdown, we resumed operations, whereupon 
the union countered with a show of lawlessness and force involving the block- 
ing of entrances to plants by massed pickets, sometimes in numbers exceeding 
500; the apparent enlisting of the services of longshoremen and other groups 
foreign to our industry: the commission of acts of violence upon nonstrikers and 
officials of the company; the threatening of families of nonstrikers and the 
actual damage of their homes and automobiles: and other acts of lawlessness 
and violence. In order to stop this violence, we made application to the State 
courts in the counties of Los Angeles, Kern, Santa Barbara, San Mateo, and 
Contra Costa, posted bonds, and, after making a proper showing, were granted 
injunctions against strike violence and mass picketing. In no case did we ask 
to have the picketing prohibited, but rather that the number of pickets be limited 
and that continuation of acts of violence be enjoined. In every case the injunc- 
tions effectively controlled the situation after initial brief and sporadic displays 
of emotion and excitement. 

Without the aid of those State court injunctions, there is no telling how far 
the wave of lawlessness would have gone. In most of the areas mentioned, in 
the absence of injunctions to back them up, the police would not interfere with 
the massed pickets or the roving bands of strikers who followed nonstriking 
employees upon the highways. 

We do not believe that Congress ever intended to divest State courts of their 
inherent equity jurisdiction to enjoin unlawful conduct in appropriate cases. 
The type of conduct discussed is clearly unlawful under the Taft-Hartley Act, 
but there is no provision in that statute which would have afforded any adequate 
remedy under the circumstances 

Under the rule that has just been announced in Capital Service, Inc. v. 
V. L. R. B. (C. A., 9th, January 30, 1953), which is the latest expression of the 
doctrine of Federal preemption in the field of labor-management relations,’ the 
State courts would have been without jurisdiction in the instances which I have 
just described. 

In the Capital Service case the State court enjoined secondary-boyeott picket- 
ing. Upon the petition of the Board, the Federal district court enjoined the 
company from enforcing the State court’s order on the ground that the State 
court did not have jurisdiction to enjoin conduct declared to be unlawful by the 
Taft-Hartley Act. On appeal by the employer, the Court of Appeals for the 
Ninth Circuit affirmed the district court’s judgment, holding that since the acts 
enjoined violated the Taft-Hartley Act the State court was without jurisdiction 
to enjoin such acts. 

When we realize that the statute we are discussing extends into and governs 
the labor-management relations of practically every business enterprise in the 
Nation, it becomes clear that Congress should prevent the further application 
of the Capital Service doctrine of Federal preemption. That doctrine will deprive 
State courts of the power to protect their citizens against violence and other 
types of conduct such as we have experienced just because Congress has declared 
such conduct to be illegal. 

We are confident that Congress did not intend any such result, and we urge 
that you remove the prohibition of that doctrine and restore to State courts 
their inherent equity jurisdiction by specific provision in the law reserving such 
jurisdiction to the State courts so that they may continue to protect their citizens 
against unlawful conduct by appropriate remedies, including injunctions, even 


‘This is the latest judicial pronouncement of the general trend of decisions enlarging 
upon the jurisdiction of the National Labor Relations Board through the application of 
the doctrine of preemption Attention is called to Plankington Packing Co. v. Wisconain 
Employment Relations Board (338 U. 8. 953) : Amalgamated Association of Street, Electric 
Railway and Motor Coach Employees et al. v. Wiaconsin Board (340 U. S. 383): and 
United Auto Workers, CIO, v. O’Brien (3389 U. S. 454): and Hamilton v. National Labor 
Relations Board (160 F. 2d 465, C. A. 6th) 
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cases where the conduct is declared to be unlawiul by the Labor-Management 
telations Act. We believe the public interest requires such action by Congress. 

\ great deal has been said in testimony before this committee which deplores 
ie use of injunctions even in the limited way permitted under the Taft-Hartley 
Act 
We are not suggesting that injunctions be permitted for the purpose of en- 
ining legal strikes or that they be available to employers alone. We are sug- 
resting that State courts be expressly permitted, by injunction if necessary, to 
rotect their citizens against unlawful conduct even though such conduct may 
e declared to be illegal under Federal statute and subject to the Board’s juris- 
ction 
One of the problems now before you is the finding of a way to speed up the 
indling of Board cases. The time element is an important factor which en- 
urages willful violations. 

It is a matter of common knowledge, confirmed by the testimony of uniou 
vitnesses before this committee, that unions consider many unfair labor prac- 

ces as legitimate union weapons—particularly the secondary boycott and the 
ompulsion and coercion incident to closed shops and the so-called organiza- 
ional strike. It is also a matter of common knowledge that unions continue 
to employ those weapons, and in many cases they will have accomplished thei 
urpose long before the Board is able to reach its decision. 

It has been our experience that most labor leaders are intelligent and re 
sourceful men, and we would be naive indeed if we believed that they do not 
know when they are committing an unfair labor practice. 

Those who would commit unlawiul acts against others have no legitimate 
complaint if the injured party is able to secure temporary relief in the courts 
while the case is being subjected to the processes provided by the Labor-Manage- 
ment Relations Act. Unless such temporary relief is available, the purposes of 
the act cannot be effectuated, and the public interest is not served. We will 
have more to say concerning injunctions in the discussion of the national emer- 
gency strike provisions of the act. 


POINT II. THE BOARD'S JURISDICTION SHOULD BE MODIFIED TO ELIMINATE DELAYS IN 
HANDLING UNFAIR LABOR PRACTICE CASES 


We propose for your consideration a solution to the time lag problem which 
plagues everyone whenever a case arises under the act. All of our points except 
point II presuppose that the general scheme of enforcement of unfair labor 
practices by the Board is preserved without much change. 

Che very nature of the structure, however, is such as to make it impossible 
to do very much in the way of speeding up the process because all cases from 
every nook and corner of the country are funneled into the Board itself. It 
would be just as logical to assume that the Supreme Court (even with nine 
members) could keep ahead of its calendar if the same number of cases were 
funneled into it for handling. 

We believe the burden is too great and the procedure is contrary to the 
fundamental principles of Anglo-Saxon jurisprudence. 

We therefore recommend for your serious consideration the following changes : 

1. That all certification proceedings be determined by the regional director 
after hearing and that only in cases of appeal from his decisions would the cases 
be submitted to the National Labor Relations Board. 

2. That the National Labor Relations Board act as a special court of appeals 
n representation cases. The decisions of the Board would be final except that 
a party (employer, employee, or union) would have the right to petition the 
Supreme Court for a writ of certiorari. 

3. That section 8 (b) (4) be amended to make it an unfair labor practice to 
engage in any picketing excepting peaceful picketing, at the plant or other 
premises of an employer, by his employees or their certified bargaining agent. 

4. That the State and Federal courts be given jurisdiction to prevent all 
unfair labor practices and to award damages when proved in appropriate cases. 
The courts should also have the jurisdiction to issue temporary restraining orders 
and orders to show cause if the charging party posts bond and makes a proper 
showing as required by the Federal Rules of Civil Procedure. 

Organized labor has grown up—it no longer need be the ward of a Federal 
agency. We submit that the labor-management relation should be subjected 
to the same type of court procedure by parties who are seeking to protect their 
rights as all of our other relationships are subjected to court procedure by the 


1346—53—pt. 2 11 
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parties seeking to protect their rights. We believe that if the relationship of 
husband and wife, parent and child, and all normal business relations can be 
subjected to the process of our courts without injury to our fundamental 
liberties, so also may our industrial relations be subjected to the same process. 


POINT III, PICKETING SHOULD BE LIMITED TO PEACEFUL PICKETING OF THE PREMISES 
OF EMPLOYEES AGAINST WHOM STRIKES HAVE BEEN CALLED BY UNIONS WHO HAVE 
BEEN CERTIFIED AS COLLECTIVE BARGAINING REPRESENTATIVES OF EMPLOYEES OF 
SUCH EMPLOYER, AND STATE COURTS SHOULD BE GIVEN JURISDICTION TO ENFORCE 
THIS LIMITATION 


A discussion of the Board’s handling of secondary boycott cases will again 
demonstrate the need for precise language in the statute. The evolvement 
of the roving situs doctrine and the rules of thumb concerning primary and sec- 
ondary employers demonstrate that the Board is still attempting to avoid the 
clear intent of Congress as expressed in section 8 (b) (4). Our purpose here, 
however, is to point up another important problem. 

Everyone who has had anything to do with industrial relations and strikes 
knows that a picket line is coercive per se. This has now been judicially deter 
mined in Capital Service, Inc. v. N. L. R. B. (C. A., 9th, Jan. 30, 1953), 
which we have discussed in another connection. 

All right-thinking people will agree that there is no justification for the use of 
coercion against innocent third persons in an economic contest between an em- 
ployer and his employees represented by a labor organization. The secondary 
hoyeott has been declared to be unlawful, but experience has shown that the 
Board persists in evading the clear mandate of Congress and by so doing has en- 
couraged labor organizations to continue to indulge in this unlawful conduct. 
Now we have a Federal court of appeals saying that Congress has preempted 
the field and that therefore State courts cannot protect citizens against violations 
of the Federal statute. 

We have already discussed the need of returning to the State courts their for- 
mer jurisdiction. The point we make here is that as a society governed by law 
‘ve should no longer tolerate the resort to violence in any form in industrial 
relations, and we should not tolerate coercion of force directed against innocent 
third persons 

To summarize, we know 

1. That picket lines are coercive; 

2. That secondary boycotts have been declared to be unlawful ; 

8. That the organizational strike is inconsistent with the right of em- 
ployees to freely self-organize and to select their bargaining agents and 
that the Labor-Management Relations Act sets up machinery to resolve any 
issues concerning representation. 

It follows, therefore, that the only picketing that is justified today is the pick- 
eting of an employer’s premises where a strike is in progress and being con- 
ducted by the employees of that employer or being conducted by their certified 
bargaining representative. 

We recommend, therefore, that Congress, in plain, clear, and concise language 
provide that all picketing is illegal except peaceful picketing by employees at 
the premises of their employer or by their certified bargaining representative 
at the premises of said employer. We further recommend that both the State 
and Federal courts be expressly invested with jurisdiction to enjoin all types 
of picketing so declared to be illegal. 


POINT IV. RETURN TO THE WAGNER ACT PHILOSOPHY IS NOT IN THF PUBLIC INTEREST 


As was ably pointed out by Mr. Denham, former General Counsel of the Board, 
the Wagner Act as administered degenerated into an institution devoted to 
nurturing and protecting unionism at the expense of the public, the employers, 
and the welfare of the Nation. To this list we would add the employees them- 
selves, 

Congress did not intend that result when the Wagner Act was passed or when 
the Taft-Hartley Act became law, and we strongly urge the passage of a bill that 
does not permit of such an interpretation now. 

By their testimony here union leaders demonstrate clearly that they have 
forgotten that their organizations are the agents and not the principals and 
that the rights of an organization, corporate or otherwise, cannot in the public 
interest be greater than the rights of the members comprising it. Unionization 
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workers in America is neither possible nor desirable any more than it would 
possible or desirable to abolish unions in America. 

It is not possible to unionize all workers because a majority of all our work 
have minds of their own, and, more than that, they are free since you passed 
laft-Hartley Act. If they feel that their best interests will be served by 

ning a union, they will do so. In the absence of coercion and compulsion, if 
prefer individual freedom to the regimentation that is necessarily incident 

ollective bargaining, they will not join. 

It is not desirable to have unionization of all workers in America because that 

iid result in the creation of a complete monopoly, and experience has shown 
at monopoly in any form is contrary to the public interest. A complete labor 

opoly would be particularly destructive of the public interest because it 
iid put great power in the hands of people who did not carry commensurate 

onsibility for production of the commodities necessary for our national 
fense or our civilian economy. 


rHE STATUTE SHOULD REQUIRE THE BOARD TO AMEND ITS POLICIES TO CON- 
FORM TO COURT DECISIONS 


It has become the general practice of the Board when a pet theory or inter- 
ation has been overruled by a court of appeals to ignore the court’s decision 
ture cases, thus making it necessary for citizens to either abide by the 
al interpretation in future cases or go to the expense of appealing a Board’s 
al decision, That situation is intolerable in a society which is supposed to 
governed by law and not by men. The Board should be required to conform 
policies to the latest authoritative decision of a court of appeals with the 


ght to seek certiorari in the Supreme Court. 
For exumple the Board has taken the view that it is coercion per se for an 
ver to ask an employee something concerning his union affiliation. In 
en circuits the Board has been overruled, but it still persists in deciding cases 
rdance with its diseredited doctrine. 


The latest example of this conduct is the Board’s decision of March 1, 1953, 

ported at 102 N. L. R. B. No. 171 involving Metropolitan Auto Parts, Inc., and 
Teamsters’ Union. There the Board reiterated its captive audience doctrine, 

th Chairman Herzog dissenting. The Board held that it would not be bound by 

e “narrow construction” placed on the captive audience doctrine by the court 
ippeals in the Bonwit Teller case. 

Here is another example. The third, fifth, and ninth circuits, following an 
ier Supreme Court case, held that a complaint could not validly issue on 
rges filed by a noncomplying union. We believe that the decisions in those 
cuits followed the intent of Congress, for the processes of the Board were in 

nded to be withheld from nonconmplying unions. However, the Board and the 

nions didn’t give up, and after those setbacks the Board continued to issue com 
ints where a union complied with the non-Communist affidavit requirement 
r the charges were filed, and the Supreme Court, distinguishing its earlier 
. held that the complaint was lawful if compliance occurred before the com- 
laint issued (see V. L. R. B. v. Dant, 22 Labor Cases § 67,368) 
‘hus the status of the law continues to be kept in a state of flux for years 
vhile the Board continues on its own course of action regardless of reversal by 
uthoritative courts. 


POINT VI, THE ACT SHOULD BE AMENDED 80 THAT THE REMEDIES INTENDED ARE 
EFFECTIVE 


This point involves two subdivisions: Those remedies which inure to the 
benefit of the public in general, such as in the case of a national emergency 

ke; and those remedies available when the rights of an employee, an em- 
ployer, or a union are interfered with. 


Remedies in the public interest 

Regarding national emergency strikes, it must be admitted that the provisions 
of the Taft-Hartley Act have not been given a fair trial. For example, President 
'ruman steadfastly refused to invoke the Taft-Hartley Act in the latest steel 
strike even when the economic stabilization program was in jeopardy. 

We recommend, therefore, that the emergency strike provisions be left un- 
changed so that they may be given a fair trial if the need arises. 

It is my opinion that any substantial tampering with the provisions as now 
written will involve some sort of compulsory arbitration or an out-and-out 
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prohibition of strikes. I do not advocate the outlawing of strikes, and T am 
steadfastly opposed to compulsory arbitration. Compulsory arbitration inter- 
feres with the management function of determining what it can agree to and 
what it should resist. It destroys collective bargaining, and is entirely foreign 
to and undermines our industrial capitalistic system. I should like to discuss 
compulsory arbitration as a separate subject in a moment. 


idequacy of remedies available to employees, employers, and unions 

Under the act as now written the Board is required to make application 
for an injunction in secondary boycott cases, and it has-the authority to do so 
but is not required to make application for an injunction in other 8 (b) cases 
of unfair labor practice. As actually administered these injunctive provisions 
do not afford the protection necessary if adequate remedies against unfair 
Jabor practices are to be available under the act. 

For example a secondary boycott was undertaken by several unions and two 
building trade councils against Richfield Oil Corp.’s oilfield operations in 
California. By the time the regional director had conducted his investigation 
and had determined that a complaint should be issued the damage had been 
done, the picket line had been removed, and the men had gone back to work. 
The trial examiner held it to be primary picketing, but the Board unanimously 
held it to be an unlawful secondary boycott. Such unlawful conduct in the case 
of a small employer could very well cause irreparable injury. 

We believe that the charging party (whether it be an employee, an employer, 
or a union), upon posting bond and making a proper showing ex parte as re 
quired by the Federal Rules of Civil Procedure, should be able to secure a 
temporary restraining order and order to show cause in the district court 
convertible upon hearing to a preliminary injunction to be in effect until the 
regional director has made his investigation and has decided whether to issue 
a complaint or to dismiss the charge. Should the complaint issue, then the 
temporary restraining order should be continued until final determination of 
the case. In the alternative we believe that if the charging party posts bond, 
the regional director should be required to seek a temporary restraining order, 
ex parte, good until he determines not to issue a complaint or until the case is 
concluded if a complaint is issued. 

We again call to the committee’s attention the decision in the case of Capital 
Service, Ine., v. N. L. R. B. (C. A., 9th). In that case our court of appeals has 
held that the State court does not have jurisdiction to enjoin a secondary boy- 
cott on the grounds that the Federal Government has preempted the field and has 
given exclusive jurisdiction to the Board. Injured parties are left without any 
adequate remedies under the law as it stands today. 

We recommend earnestly that the injunctive provisions be strengthened and 
that employees, employers, and unions be given the right to seek temporary 
restraining orders and preliminary injunctions pending the litigation of unfair 
labor practice charges. 


POINT VII. CONGRESS SHOULD NOT IMPOSE COMPULSORY ARBITRATION UPON OUR 
ECONOMY 


We are particularly alarmed at the type of thinking that prompted Mr. I. 
Herbert Rothenberg, a member of the Pennsylvania bar and of the faculty of the 
Dickinson Law School, in his article entitled “Obligatory Arbitration” appear- 
ng in the February issue of the Labor Law Journal. 

When we negotiate a new contract and resist some demand of the union which 
we consider unreasonable, the stock statement is: “You are willing to put an 
arbitration clause in the contract, why won't you arbitrate this dispute.” This 
in effect is what Mr. Rothenberg is saying. He argues that a system of obliga- 
tory arbitration is needed to put an end to the use of force by labor unions in 
setling disputes. 

The imposition of obligatory arbitration or compulsory arbitration will bring 
an end te collective bargaining. This was clearly demonstrated by the opera- 
tions of the recent War Labor Board. 

The point we wish to stress is that there is a vast difference between voluntary 
arbitration and compulsory arbitration. When we put an arbitration clause in 
a contract, we agree with the union that if a dispute arises under the contract 
as to the application of any of its terms and conditions, we will abide by an 
arbitrator's decision as to what those terms and conditions mean under the cir- 
cumstances of the case. Throughout our years of experience in collective bar- 
gaining, we have always been willing to put an arbitration clause in our con- 
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s as the last step of the griveance procedure. When, however, we are 
gotiating a contract and we cannot agree with the union as to what that con- 
ict shall be, the calling in of a third party to write our contract is not negotiat- 
g atall. Indeed compulsory arbitration cannot exist alongside free collective 

gaining, for the very nature of the process prevents good faith bargaining. 
In voluntary arbitration under an agreement the arbitrator’s consideration is 
language which the parties have negotiated applied to the particular facts of 
case. In compulsory arbitration the arbitrator’s consideration is primarily 
reaching of a point of compromise between the extremes. It was demon- 
ted conclusively by the conduct of cases before the War Labor Board during 
rid War II that the practical approach for unions to take was to demand 
ce what they considered to be the legitimate requirements in the expectation 
when the compromise was struck it would hit approximately the midpoint, 
ereby giving them what they considered to be their legitimate requirements. 
Under such a setup the union did not have to bargain in good faith. On the 
her hand the employer knows how the process works and under the circum- 
ances cannot afford to make a legitimate offer, for he will find the arbitrator 
iking a compromise approximately halfway between the unreasonable demand 
ich he is resisting and the amount he is offering. 
Mr. Rothenberg states that the alternative to compulsory arbitration is the 
e of force. This does not necessarily follow. If he means violence, it of 
rse should not be tolerated. If he means economic force, we believe that a 
rroper part of our free-enterprise system, and we will take our chances with 
just as we will compete for our business. We see nothing wrong with econ- 
struggles between unions and employers provided the unions have been 
elected freely and lawfully by the employees they represent and the organiza 
ion and its members carry the responsibilities and risks incident to economic 
trikes 
We honestly believe that there is really no need for compulsory arbitration. 
he time has come to stop subsidizing labor unions by providing them with 
ree legal counsel or partisan boards. Unions are powerful, financially and 
every other way. They should assume the responsibility that goes with their 
wer. In all other fields of industrial and business relationships the parties 
ssume the responsibility of their own acts and police their own rights. We 
an have adequate policing in the field of industrial relations and the alleged 
eed for compulsory arbitration will melt away if you will let all of us—em- 
loyers, employees, and unions alike—do our own policing as we do in the daily 
onduct of our other business relationships—spell out what is unlawful conduct, 
vive Federal and State courts jurisdiction to prevent injury or to award dam- 
ges as may be required, and we can live together, respecting the rights of the 
ther parties or suffering the consequences of our own failure to do so. 


POINT VIIT, THE RIGHT TO SUE FOR DAMAGES SHOULD BE PRESERVED 


If we commit unlawful acts in the course of our business, we would expect 

be responsible for the damages which ensue. That is a condition of life 
vhich has prevailed all through Anglo-Saxon history, and we see no reason 
vhy any particular group or organization should be given a license to injure 
others and not be required to make restitution or to compensate the injured 
party for the damage resulting. Why should the unions object to this provision 
inless they want a license to commit unlawful acts without being responsible 
herefor 

We are concerned only with conduct declared to be against public policy. All 
of us should be responsible for our own conduct—that is the very essence of 
freedom in America. 


IX. DECERTIFICATION PROCEEDINGS SHOULD BE STRENGTHENED AND ALT REP 
RESENTATION PROCEEDINGS SHOULD BE SUBJECT TO JUDICIAL REVIEW 


Section 7 of the Wagner Act guaranteed certain rights to employees, and I 
want to stress the word “employees.” Therein it is stated that employees shall 
have the right of self-organization to form, join, and assist labor organizations, 
to bargain collectively, and to engage in concerted activities for their mutual aid 
ind protection 

We believe those affirmative rights, as well as the negative rights, are liberties 
guaranteed by the Federal Constitution But be that as it may, and notwith 
standing that positive statement of rights in favor of employees, the Wagner 
Act was so administered that it became an instrument of Federal interference 
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vith the very liberties it purported to guarantee. The abuses are well know: 
and we need not go into them, but Congress found them to be so bad that it 
considered it necessary in the Taft-Hartley Act to spell out the negative right 
of refraining from engaging in such activities. Moreover, in the Taft-Hartle) 
Act Congress provided a means whereby employees who had been saddled with 
un undesirable and unwanted bargaining agent could get rid of that bargaining 
agent. 

Now let us see how the Board has protected the workingman’s negative right 
inder section 7 and under the decertification provisions of the Taft-Hartley Act 

In the February issue of the Labor Law Journal, published by Commerce 
Clearing House, Mr. John R. Foley, an attorney in the office of the general 
counsel of the American Federation of Labor, makes a plea for the “decapitation 
of the decertification petition on the grounds that it is inconsistent with the basi« 
federal policy of encouraging unionization of workers.” 

We believe that Mr. Foley is incorrect in his interpretation of the Federal 
policy enunciated by Congress in the Taft-Hartley Act, but the Board’s record 
in the handling of decertification petitions shows conclusively that the Board 
has been following that labor union line and has prevented any real freedom 
of choice on the part of employees, nothwithstanding the plain language of 
sections 7,9 (b) and 9 (c) (5) of the Taft-Hartley Act. 

rhe several annual reports of the Board show that during the fiscal years 
1948, 1949, 1950, and 1951 a total of 1,463 decertification petitions were filed 
Of this number 1,054 or approximately 71 percent were classified by the Board 
is “dismissed or withdrawn.” In the remaining cases elections were held, and 
ipproximately 70 percent resulted in decertification. 

Of course if you compare the number of cases in which the Board actually 
entered an order of decertification with the total number of cases filed, the 
percentage would appear to be 20 percent. On this latter basis Mr. Foley says, 

thus each year in over SO percent of the cases the incumbent union was not 
decertified. It was this type of experience that moved Congress to eliminate the 
union shop election requirement. This same action should be taken with refer- 
ence to the decertification petition.” 

All of this sounds very logical and is quite convincing, but it is utterly without 
foundation. This is a striking example of how easily we can be misled. In our 
opinion a vast majority of the more than a thousand cases which have been 
classified as “dismissed or withdrawn” would have resulted in decertifications 
had they been permitted to go to an election. 

There have been 3 decertification petitions filed by employees of Richfield Oil 
Corp., and all 3 of them are included in the classification of “dismissed or 
withdrawn.” Here are the facts concerning those three petitions: 

Case 1.—In this case the union called the men out on strike without any prior 
notice and without consulting them. The men were not in sympathy with the 
strike or its purpose and practically every employee in the unit, which was 
covered by a Board certification, signed the decertification petition. Faced with 
this situation the Oil Workers International Union disclaimed any right to 
represent them and the Board dismissed the complaint on the ground that no 
question concerning representation existed. 

Under the Board's method of classification this case fell in the group desig- 
nated by the Board as “dismissed or withdrawn,” and of course does not appear 
in Mr. Foley’s 20 percent. Actually, however, the case resulted in the elimination 
of the union’s certification. 

Case No. 2 and Case No. 3.—We will consider these cases as a single case for 
the purpose of our discussion because they were consolidated by the Board at 
the time of hearing, although they will be two cases in the Board’s statistics. 

At the time of the 1948 oil strike the Oil Workers International Union was the 
certified bargaining representative of a companywide, Statewide unit com- 
prising approximately 1,630 employees of Richfield. Of this number 760 were 
employed in the refinery near Los Angeles and 870 were employed in various 
field operations distributed throughout southern California, including Rich- 
field's Long Beach marine terminals. The shutdown of the refinery was complete 
when the strike was called, and the refining group were well disciplined and a 
majority stayed out on strike until it was settled. The field employees, however, 
vere not in sympathy with the strike and for the most part contended that they 
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not consented to it, with the result that the employees in field operations 
the Kern County area got up a decertification petition and another was 
ened by field employees in the Los Angeles area. 

Substantially more than 30 percent of the employees in the field operations 

ned the decertification petition, and that at a time when the strike was in 

gress, strike violence was being experienced and threatened, and when it 

k a great deal of courage for a man to put his name on such a petition. 

Seventy-seven percent of the employees in the marine terminals signed a 

tter advising the company that they no longer wanted to be represented by 

e Oil Workers International Union. 

Che Board dismissed both petitions, holding that no question concerning rep- 
esentation affecting commerce existed for the reason that the unit described 

the petitions was inappropriate for a decertification election, basing the 
nappropriateness on a long history of collective bargaining which did not exist. 

In arriving at its decision in these two decertificution cases, the Board dis- 

rded the provisions of section 9 (c) (2) and applied a directly opposite 
le of decision than it had applied in the certification case. 

In this connection the union had been the certified bargaining representative 

just a short period and in the representation case resulting in that certifica- 

on the Board held that there was no merit in the argument that the history 

f bargaining which was alleged by the union required the finding that a com- 

panywide, statewide unit was necessary, holding in its decision that the bar- 

gaining history shown by the record indicated only the feasibility of such a unit 

and stated that it might be outweighed by some other factor “particularly the 
nherent appropriateness of some other proposed unit.” 

Directly contrary to this position the Board in the decertification cases after 
finding that there had been no material change in the company’s operations held 
that that same history of. bargaining was a compelling argument to require an 
overall unit. Thus in the representation case the rule of decision was that the 
history did not compel the finding of an overall unit, whereas that same history 
which was unchanged was held in the decertification case to compel such a 
finding 

Moreover, the unit described in the decertification petitions is inherently ap- 
propriate, having on several occasions been held by the Board to be appropriate 
in identical oilfield operations in the State of California. 

We submit that this is contrary to the intent of Congress and in direct viola- 
tion of section 9 (b), 9 (ce) (2), and a deliberate denial of the right of nearly 
%)) employees to exercise the rights guaranteed to them by Congress under 
section 7. 

We recommend therefore that instead of deleting the decertification provi- 
sions of this act, Congress defrost the frozen certifications which are today 
mprisoning numerous workmen and require the Board to use the same stand- 
rds in determining whether a unit is appropriate regardless of the type of 
representation case. In addition the Board’s decisions in all representation 
ases should be subject to court review so that the intent of Congress will be 

irried out 

The cases we have just discussed demonstrate the need for plain, clear, and 
oncise language in this type of legislation. 


Senator Purrett. We will now recess until this afternoon at 2 
o’clock, at which time Mr. Charles Adams of the Raytheon Manu- 
facturing Co, will appear. 

(Whereupon, at 12:05 p. m., a recess was taken until 2 p. m., this 
same day.) 

AFTERNOON SESSION 


The CHarmman. Please come to order. 
We will hear Mr. Charles F. Adams, Jr., president, Raytheon 
Manufacturing Co., Waltham, Mass. 


Mr. Adams, we are glad to see you here. 
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TESTIMONY OF CHARLES F. ADAMS, JR., PRESIDENT, RAYTHEON 
MANUFACTURING CO.. WALTHAM, MASS., ACCOMPANIED BY 
RICHARD J. FLYNN, ATTORNEY FOR RAYTHEON MANUFACTUR- 
ING CO. 


Mr. Apams. Thank you, sir. 

The CHatrman. Will you state for the record your background 
und your qualification as a witness here ? 

Mr. Apams. I am president of the Raytheon Manufacturing Co. 
and have been for the last 5 years, approximately. My company 
employs some 20,000 people. That is briefly my background. 

The twofold purpose of this statement is to enter the opposition 
of Raytheon Manufacturing Co. to two proposals contained in S. 655 
dealing with the secondary boycott and the jurisdictional] ye mo 
provisions of the act and to recommend changes in these and related 
sections to provide a more effective administration of our national 
labor policy. 


SECONDARY BOYCOTT 


Section (f) of this bill, if enacted, would permit picketing and other 
forms of pressure against a secondary employer to induce his em- 
ployees to refuse to perform work which because of a labor dispute 
is not being performed in the plant of the primary employer. This 
proposal would make it possible to freeze any so-called struck work 
in a struck plant until the dispute causing the strike has been resolved. 
The situation against which it is aimed is one where a struck employer 
attempts to break a strike by subcontracting performance of his con- 
tracts to another employer. However, the proposal also covers the 
case of a struck subcontractor whose prime contractor, needing the ma- 
terial for his military or commercial production, will be prevented 
either from performing it himself or finding another to perform it 
for him, and thus will suffer notwithstanding a lack of interest in the 
labor dispute. On the basis of Raytheon’s own typical experience, 
we feel ths at this amendment should be rejected. 

The Cratrman. You think it ought to be rejected or reworded, 
perhaps ? 

Mr. Apams. Rejected is my point. We feel that we are better off 
with the provisions as they now stand. 

Raytheon ranks 42d among the 100 leading prime contractors of 
Government business. In accordance with the policy set forth in the 
Defense Production Act to encourage participation of small business 
n the defense program, it has made an effort to distribute subcontracts 
broadly among a great number of smaller business concerns. 

In the first 9 months of 1952 it placed orders totaling $57 million 
with some 4,000 subcontractors, of which 3,000 were small-business 
concerns employing less than 500 persons. 

The subcontracts concerned some of Raytheon’s highest priority con- 
tracts where the time factor is the most compelling consideration. 
Tight scheduling of production is necessary if the company is to meet 
its commitments. It cannot afford costly delays or defaults and re- 
serves the right to cancel orders on a subcontractor whose ability to 
produce has been impaired by reason of labor disputes. 
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However, the right of cancellation is not adequate protection. This 
because intricate electronic equipment requires precision tooling, 
e fabrication of which takes precious days and weeks and specialized 
hniques in the fabrication of parts which must be developed over 
nsiderable time. The items purchased are not such, for the most 
it, which can be ordered at will from another vendor; and, further- 
ore, frequently involve critical materials it takes months to get. 

To meet production schedules, Raytheon, if a subcontractor cannot 

irry on, must use the same tools and the same materials and work in 
process—there is no time to start again from scratch. It must be able 
o move decisively at such time to take up where the subcontractor has 

ft off and complete the contract itself or find another to complete it. 
But. were the proposal adopted, it could take such action to overcome 
the effects of a strike at a subcontractor’s plant only at the peril of 
organized picketing against it or its new subcontractor. Neither Ray- 
theon nor any other organized contractor could operate if such pick- 
eting took place. 

The situation is not hypothetical. It arose during the past year. 
\t a time when machine-tool space was at a critical premium, the 
company placed contracts for tools for the making of, and for parts 
of. electronic end items of vital importance to the Nation’s defense 
effort with a machine-tool concern. One of these end items was a 
part of the so-called radar fence, the first line of the continental North 
American defense. 

The other was a radar altimeter, a truly significant development in 
the field of altitude indicators for high-speed jet aircraft. 

This concern spent thousands of hours of machine work on these 
subcontracts and had completed some tools and parts, and had par- 
tially completed others. .A labor dispute developed and the employees 
of this subcontractor struck. The union involved refused to permit 
any goods to leave the plant, and by force and violence restrained the 
employer from effecting any delivery whatever until recourse was 
had to judicial proceedings. 

The Cuamman,. Senator Purtell would like to ask a question. 

Senator Purrety. Did the struck plant produce these dies and jigs 
themselves or were they supplied to them ? 

Mr. Apams. These dies. tools. and jigs were manufactured by the 
subcontractor but they were the property of our own company. 

Senator Purrei.. They were to be used by them in producing these 
components { 

Mr. Apams. That is correct. 

Senator Purren.. So, really your contract with that firm was the 
production of the parts, and the production of the tools was simply 
incidental to that ¢ 

Mr. Apams. That is correct. 

Senator Purrerit. You own the tools? 

Mr. Apams. Yes, sir. 

Senator Purtret.. You bought them outright ? 

Mr, Apams. No; these were special tools that were de ‘veloped by the 
subeontractor for the manufacture of these particular parts. 

Senator Purreiti. Was the cost of those tools to be spread over the 
total cost of the contract or were you to be paid for them separately / 

I am wondering if you are separating the tools from the.production of 
the work. 
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Mr. Apvams. I think it is correct to say the tools would be written 
off over the life of the contract. 

Senator Purreti. The tools would have belonged to the company 
producing the part that you contracted for, is that right ? 

Mr. Apams. That is correct. 

Senator Purretz. Thank you. 

Mr. Apams. No, excuse ne. The tools were to belong to Raytheon. 

Senator Purreti. And at the completion of the contract you would 
have ordinarily taken possession of them unless you gave them another 
order? 

Mr. Apams. Yes; that is correct. 

Senator Purreti. Thank you. 

Mr. Apvams. After court action, Raytheon was able to gain pos- 
session of the completed tools and parts and place the partially com- 
pleted work with other subcontractors. This occurred only a few 
days before it would have been necessary to close down Raytheon’s 
own production lines and lay off employees for lack of parts and 
tools. In taking this action, Raytheon’s entire position was predi- 

cated on the boycott provisions of the act. 

Judging from the violence which attended every other aspect of this 
strike situation, we can only surmise that the striking employees were 
deterred from taking action against Raytheon only by the same pro- 
visions. Had the proposal we oppose here been law at the time, both 
Raytheon and its new suppliers would have been picketed and pro- 
duction of the radar fence, the altimeter, and of millions of dollars 
in other electronic equipments would have been jeopardized. 

Multiply our situation last fall by the number of subcontractors 
with which Raytheon deals, and Raytheon by the number of prime 
contractors engaged in meeting urgent defense requirements, and the 
dangers to national defense created by a deletion of the boycott 
provisions from the act come into clear focus. 

We do not feel that our ability to produce for the national-defense 
program, to give jobs to our employees, to give business to smaller 
war plants in compliance with congressional edict, and in turn to 
produce for other prime contractors should be made so dependent 
upon the continuance of harmonious relationship between each sub- 
contractor and his employees. 

The problem created by the proposal would require us, in protection 
of our delivery schedules, to subeontract to only the least possible 
extent. Moreover, beyond Raytheon’s own interest, the defense pro- 
gram itself could not possibly proceed where every dispute of an in- 
herently local character could be extended to include every prime con- 
tractor with which a particular struck employer does business, and 
through such prime contractor, all its other subcontractors. Only 
industrial chaos could result. 

Apart from the congressional endorsement and its importance to 
the defense program, employers in ordinary commercial operations 
have found that subcontracting to small business concerns is desirable 
in that closer personal attention is given their requirements, and im- 
proved liaison, and better quantity and quality control result. 

This has become an accepted way of doing business, but it requires 
for success a flow of subcontracted items when required so that even 
production of the end equipment can be maintained. There is, 
however, a definite financial limit to the amount of money a company 
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, in afford to tie up in partially finished goods, and the amount of 
ile | nonproductive time it can absorb if its subcontractors do not deliver 
on time, 
lo maintain employment, it must be able to keep its own production 
es moving even though this means working on struck goods or 
vetting others to do so. 
ld Insofar as this amendment exposes an employer to far greater 
o- langer of work stoppage throughout its production process and 


iployees to loss of jobs, it is of real financial signficance. Especially 

: this true with respect to small or marginal employers—and their 
f \ployees—who are attempting to attain or maintain a competitive 
osition in an industry. 
" lurning then to the situation where the amendment would be used 
- to discourage the subcontracting of struck work, it is our belief that 
ame ndme nt is wrong in pr ine iple. It can lead only to an extension 
d of disputes to areas and industries not initially involved, to create in- 
dustrywide or national disputes where only local problems are in- 
volved, and to produce frictions and misunderstandings between 
employers, between unions, between employers and unions, and be- 


. tween unions and employees having no interest in the merits of the 
E original dispute. 
ln short, it would threaten the labor peace and stability existing 


between each single employer and his employees. 

If it has been demonstrated that there is a need for curbing the 
subcontracting of a struck work proportionate to the clear implica- 
tions of this amendment, it has not been brought to our attention. 
-~ n had it been shown that the contracting of a struck work is such 

ice that it poses a serious barrier to the exercise of the rights guaran- 
teed by the act, this amendment would not be justified. 

In such case, it should be dealt with directly and positively as a 
specific prohibition rather than by authorizing indirect pressure. To 
give such authority is to foster the concept of class warfare, which 
s wholly at —_ with our national labor policy and which can only 
produce a wider gap between labor and management. 

Because of its adverse effect upon the defense effort, the unfair 
and unwarranted burden it could place upon employers, and their 
employees, not concerned with the dispute, and because of the errone 
ous concept upon which it is based, we urge that the committee reject 
this proposal. 

A second proposal cont: ene in this same bill is to eliminate from 
the act all of section 10 (1), providing for the so-called mandatory 
injunctions in secondary- eaaoat situations. Experience prior to the 
enactment of the Taft-Hartley Act fully demonstrated the need for 
effective and summary relief in such situations. The present act 
recognizes that this need is of a different and more pressing kind 
than that required for any other type of union unfair-labor prac 
tice. If the employer's business is to be preserved, it is imperative 
that the boycott be summarily enjoined at its inception. Time simply 
will not permit resort to the Board’s usual administrative process for 
unfair-labor-practice determinations. 

The CuarrmMan. Let me say there that the chief objection to this 
mandatory injunction, the way it is now, is that it is an ex parte affair. 
I think most of those who have been complaining against it in that 
form will be willing to go along with it if the National Labor Rela 
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tions Board in the first instance checks with the counsel so that it 
would not be just an individual ex parte affair. I think the feeling 
is that if it was passed on in a preliminary way by the Board, the in- 
junction would be issued. There seems to be something of an agree 
ment on that general idea 

Mr. Apams. One of the points that disturbs us is the time involved 
here in some of these cases. It is a matter often of only a few days 
before a major.employer may be shut down if this proc edure does not 
take plac e quic kly. 

The Cuatrman. You may continue. I am just mentioning that to 
tell you how the argument goes on that particular point. 

Mr. Apams. A judgment for damages, even if collectible, is inade- 
quate to compensate the employer for the irreparable loss w hich he 
sustains. Nothing has occurred since the passage of the Taft-Hartley 
Act to make these conclusions less applicable to our present day. 

It may well be that in applying the boycott provisions to particular 
situations during the past 6 years, there has been found a method of 
expressing the present prohibitions in a more simple and direct fash- 
ion. To such a simplification, so long as it is coextensive with the 
oe of these provisions, we would have no objection. Our objection 

s lodged solely against a weakening of these provisions such as is 
aconaee in 8. 655. 

JURISDICTIONAL MATTERS 


Section (f) of S. 655 would eliminate the requirement for injune- 
tion where appropriate in jurisdictional or work-assignment disputes, 
In this particular area, the interest of Raytheon, and of other em- 
employers similarly situ: ated is not confined solely to the end relief 
available. This company’s jurisdictional proble ms have arisen out of 
the administration of the present act, specifically out of the compo- 
sition of bargaining units determined by the Board, and it recom- 
mends changes i in the law not only to insure immediate relief in such 
situations, but also to limit the creation of such disputes through 
administration of the act. 

The problem can best be stated in the concrete terms of an actual 
situation which in the electronics industry we regard as typical. 

The company’s concern in this area arose during 1952 out of a 
certification by the National Labor Relations Board of local 1836 of 
District 38 of the International Association of Machinists to repre- 
sent some 500 employees in 16 employee classifications associated with 
the machinists’ skills. Prior thereto since 1946 the employees of the 
company in all its production and maintenance classifications were 
represented as a unit by local 1505 of the International Brotherhood 
of Electrical Workers, AFL. The company opposed severance of 
the unit proposed by the IAM for the reason that it did not compre- 
hend an identifiable group apart from the overall production and 
maintenance unit. 

In short, the proposed unit consisted of only a portion of the 
employees performing work commonly associated with various seg- 
ments of the machinists’ skills, scattered throughout the various divi- 
sions of the company in experimental, developme: it, production, and 
maintenance work. However, a majority of the Board determined 
that such a unit could be appropriate if the employees so desired and 
directed an election to determine the wishes of the employees. In the 
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ection, the LAM obtained a small majority and was certified as 
epresentative of the uate in the claimed classifications. The 
ompany has never agreed with this unit centre ation. 

rhe electronics industry, of which Raytheon is i part, is a young 
nd vigorous industry, only now on the threshold of its potential 

leve tame nt. Due to the rapidly changing art, the production proc- 
sses are cont iInuously marked by ( changes i in methods of manufacture, 

the associations of skills employed, and in the raw materials 
mployed for accomplishing a particular end result. 

In the actual production, there are employed portions of sheet-metal, 
achine, tool and diemaking, electrical, glassworking, metallurgical, 
nd electronic skills which in various and flexible combinations are 

specially adapted to the industry *s needs At a time when stress is 
being laid on research and development, a company may require 
employees possessing well-rounded craft skills as a foundation for 
the exercise of special techniques. 

\s products are perfected and production cycles are established, 
the emphasis may shift to the utilization of the maximum skill and 
efficiency of employees on single repetitive operations. 

Likewise, in a depressed state, a company will use job-shop methods 
of production, that is, it will make short runs of particular items. 
rhe use of such methods requires frequent changeovers and the shift- 

ug of employees from one type of work to another. The ability of 
1 company to progress, or even to exist, in this industry is dependent 

large measure upon its ability to adapt its working force to such 
anges 

The Board’s determination in our case imposed a traditional craft 
concept on what is and has been a fluid, dynamic production scheme. 
It included in the craft group it carved out only a portion of the em- 
ployees associated with the skills in question. It afforded no juris- 
dictional line between the work which was to be performed by em 
ployees within this so-called craft group and that to be performed by 
production and maintenance employees. It left no criterion for either 
the company or the unions to make a determination concerning the 
scope of the two units addressed to facts other than those on which 
the Board’s opinion is based. It interposed a rivalry between two 
unions, each of which must outdo the other in bargaining to justify 
its existence. It exposed both units to raids by the opposing union. 

short, it seriously undermined a stability which had been main- 
tained since the IBEW was first certified in 1946. 

This result has taken place notwithstanding the exercise of a con 
siderable degree of restraint on the part of the leaders of both the 
IBEW and IAM. Had there not been this restraint, our labor sta- 

bility could well have been destroyed. It is not apparent at this time 
that any group has benefited thereby. 

The Board was relatively free under existing law to reach the con 
clusions it arrived at. Its order was not reviewable as such. To have 
the order reviewed, the company would have had to refuse to bargain 
with the IAM. Upon such refusal, the IAM could have struc k the 
company or charged it with an unfair labor practice which charge 
would have furnished the basis ultimately for judicial review of the 
unit determination. 

The more arbitrary the determination, the less likely is it that the 
IAM would have ever approached the Board for enforcement. This 
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matter was exclusively within its control. The company could not 
without jeopardizing its national-defense effort court an almost cer- 
tain strike based on a claim of a refusal to bargain. 

Its interest in continuity of production at a critical time was greater 
than any other interest. It is our firm conviction, however, first, that 
had there been proper legislative standards, the Board would have 
decided differently ; secondly, that we should be able to obtain judicial 
review of such a decision without facing an unfair-labor-practice 
strike; and thirdly, that we should not be penalized by the unrest. 

caused by lack of sound administrative procedures for disposing of 
interunion rivalries. 

The following three proposals are made in the hope that their 
adoption will lead to the solution of problems like ours which we 
know are repeated with endless variations across the land. 

As to proposal I, the present act obliges the Board to determine 

the unit which will be appropriate to insure the employees in each 
case the fullest freedom in exercising the rights guaranteed by the act. 
The Board has formulated certain rules which it applies inconsist- 
ently to support its determination as to unit composition. None of 
these rules requires it to consider the unstabilizing effect of a par- 
ticular unit upon an employer's existing operations and its lawful 
labor policies and it has studiously avoided such considerations. 

loday in industry there is generally a recognition and acceptance 
of the rights of unions and employees under the act. The act has 
become an integral part of the setting in which the employer’s primary 
end, the production of goods or the rendering of services for a profit, 
is to be accomplished. To insure employees any right to bargain 
collectively, there must be a degree of compatibility between the con- 
ditions under which the employer must operate to survive and progress 
in his industry, and those imposed by the Board to guarantee the 

rights flowing from the act. 

Clearly, part of the Board’s function should be a consideration of 
the employer's operations, and the adjustment necessary to accommo- 
date any proposed unit. Where an employer has established his oper- 
ations on a full and fair recognition of the rights of his employees 
under the act and has predicated his entire labor policy on Board 
decision, it seems only reasonable to expect that his policy will not 
be undermined by subsequent Board ra ision until it is shown to be 
inadequate in some specific regard or in violation of some specific 
right guaranteed by the act to aisles. 

E specially is this true when the Board is requested to carve out a 
unit from a unit previously declared appropriate. The act should 
require the Board to consider in its unit determinations the mode and 
manner by which the employer’s operations are conducted and to 
weigh the unstabilizing effect of a proposed unit against the need for 
such a unit, if it has been affirmatively established, to guarantee the 
employees their rights under the act. 

It is proposed, therefore, that section 9 (b) of the act be amended 
to provide such a legislative requirement. 

As to proposal IT, as previously mentioned, an employer may obtain 
judicial review of a unit determination under the act only if he re- 
fuses to bargain with the union certified. In the face of a reasonable 
certainty that this refusal will be met by a strike with no assurance 
that the strike will end with judicial review, discretion, and in many 
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ances, necessity urges the employer to accept the Board’s deter- 
nation regardless of how arbitrary or capricious it might be. 

lo continue the Board virtually unreviewable in this area is to con- 
o on its adherence to judicial standards far greater recognition than 
S ‘perience would justify. No logical reason exists for requiring that 


il unfair labor practice be committed before the unit determination 
ll be reviewed. The only objection standing in the way of judicial 


: ew as such is that it might unduly prolong the administrative proc- 

f s. This objection can be met simply by a provision in the act requir- 
o the employer to recognize and bargain Ww ith the union certified by 

. Board pending an appeal of the Board’s determination. 

: It is proposed, therefore, that section 9 (b) of the act be amended 
o as to recognize the Board’s unit determination as a final order, 

; titled to judicial review by Federal courts of appeal upon petition 

the employer immediately concerned. 


\s to proposal ITI, the present act recognizes the inherent futility 
| il waste associated with disputes over work assignments and bar- 
raining jurisdiction and provides for the recovery of di amages by an 
mployer who sustains injury as a result of such disputes. No rational 
erson can quarrel with the spirit and intent of these sections. If 
there is a single area in the entire labor-management relationship in 
vhich the employer is entitled to immediate and summary protection, 
the point at which two unions are haggling over their concepts of 
vork jurisdiction or the right to represent employee s based on the 
erformance of particular work tasks. Unions have not established 
’ flockive means for resolution of such disputes. History has demon- 
strated that the remedy of a suit for damages has been ineffective, 
npractical and easily avoided. 

It is imperative that adequate preventive machinery be provided in 

ie act to assure that no party to such a dispute will disturb the status 
quo pending final and binding resolution either reached on a voluntary 
basis or determined by the board. 

The last sentence of section 10 (1) of the act provides that the Gen- 
eral Counsel of the Board shall seek injunctive relief in such disputes 
“where such relief is appropriate.” What is urgently needed here is 
«a mandatory directive to the General Counsel to seek relief of an 
njunctive character whenever an employer produces evidence that 
two or more unions, legally representing employees in given units, are 
claiming that the work assignments of employees are such as to give 
each of them the exclusive right to represent such employees. Nothing 
short of such a directive, coupled with the present provisions of the 
act, will furnish the type of protection necessary. 

It is proposed, therefore, that section 10 (1) of the act be amended 
to supply such directive. 

In conclusion, in the area of labor relations covered by this memo- 
randum, it is believed that the present Taft-Hartley Act, with the 
amendments here urged, will serve the interests of the public, the em- 
ployees and the employers, by fostering continuance of production, 
and hence of employment, and correcting factors tending to lead to 
industrial instability. 

The CratrmMan. You feel those are all the amendments that the 
Taft-Hartley Act needs at the present time / 
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Mr. Avams. I have attempted to limit this testimony to the par 
ticular situations with which we had detailed familiarity. We are not 
prepared to comment on the others. ‘ 

The CHaArrRMAN, | apprec iate that. We appreciate having your ex 
perience and observation. 

Senator Purtell, do you have any questions / 

Senator Purrety. I do not have any at all. 

The Cuamrman. Thank you, Mr. Adams. 

Mr. Apams. Thank you, Mr. Chairman. 

The Cuamman,. Next, is Mr. A. P. Richards, vice president and 
treasurer of the Ohio Can & Crown Co., Massillon, Ohio. 


TESTIMONY OF A. P. RICHARDS, VICE PRESIDENT AND TREASURER 
OF THE OHIO CAN & CROWN CO., MASSILLON, OHIO 


The Cuarrman. Mr. Richards, you appear to have a short summary 
here of your statement and also a longer statement. 

Mr. Ricuarps. Yes. 

The CHamman. Which do you desire to present to us? 

Mr. Ricwarps. I would like to present as much of the big statement 
as you are willing to listen to. However, I will try to stay within my 
allotted time. 

The CuarrmMan. You use your own judgment. We have 15 minutes 
for each witness. We will be glad to hear you. 

Mr. Ricrarps. I will condense the formal statement. 

As you say, 1 am vice president and treasurer of the Ohio Can & 
Crown Co. The plant is located in Massillon, Ohio, and I am the 
owner of half the common stock of our company. Our business is 
metal cans and kindred light-sheet-metal items. 

Our annual sales volume is between *3 and $4 million and our em- 
ployment ranges between 350 and 400 people, all inclusive. Our pro- 
duction employees are represented by the CIO steelworkers as their 
bargaining agent, and slightly more than one-half of our employees 
belong to that union. 

In appearing here, I do not represent any association and my testi- 
mony will project my own thinking and experience and that of our 
company. I do not come here to ask any special consideration to be 
given to industry, whether large or small. Altogther too often we 
hear that this proposal or that proposal is friendly or unfriendly to 
labor or to industry. I am of the firm opinion that no legislation 
should be undertaken under such a concept or even under the belief 
that it is fair to both industry and labor. Such an approach is 
responsible for the unsatisfactory and chaotic situation existing be- 
tween organized labor and industry today. 

One after another the leaders of our powerful labor unions come 
before you and unblushingly make demands and proposals in the name 
of labor. More often than not their proposals are against the interest. 
of the working people and seek merely to increase the dictatorial power 
wielded by these union leaders. 

In the name of labor they propose to remove the ban on compulsory 
union membership. Do you suppose there is a worker in the United 


States who would not like to reserve unto himself the 1 ‘ight of decision 
on that matter ? 
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They propose the repeal of provisions in the present law govern- 
ig decertification. Do you suppose that any worker would want 
oO give up his right to resign from a union if he so desired ? 

They propose that unions be permitted to make political expendi- 

ires. Do vou suppose there is a worker in the United States who 
vould not like to reserve to himself the right to decide which political 

arty he will support with his money 4 

No; the wishes of these union leaders are not in the interest of 

tbor. but only in the interest of their insatiable desire for more and 
nore power. 

| was informed that the general topic to be considered by your 
ommittee at this time was that of the injunctions. Here I would 

ke to say I mistakenly connected that with the national-emergency 
provision of the law. I did not suppose that any organization would 
object to an ordinary injunction which is used only where a law 
has been broken or the public interest is involved. I supposed that 

had reference only to the national-emergency provision. 

The national-emergency provision, I think, has certainly saved 
our country from economic disaster on a number of occasions, but 
at best it is only a remedy to be used when the — is desperately 
ll and it does not cure anything of itself. If we can prevent tne 
patient ie becoming ill, we will not need edusmesiibels I think 
the main cause or necessity for injunctions are monopolistic labor 
unions and industrywide bargaining which are pretty much one and 
the same thing. 

We learned a long time ago that monopoly for industry was bad 
ind legislation was undertaken in the public interest. As I stated 
in the beginning, our basic business is the can business. In the can 
industry upward of 75 percent of all cans are manufactured by 2 
large corporations, and the remainder by some 50 or 60 smaller com 
panies of varying size. We are one of the smallest. The larger can 
companies with unlimited financial resources are in a position to and 
do to a certain extent offset increased labor cost by installation of 
labor-saving equipment. For instance, there is available to those with 
the money to buy it equipment which will save one-half the labor of 
printing the labels on cans. There is equipment available to cut the 
labor of stamping tops and bottoms of cans by more than one-half, 
and many other labor-saving devices available to those in our industry 
where money is no problem. But those of us who do not have access 
to unlimited capital must live with a labor disadvantage when com- 
pared to the large corporations. 

Senator - RTELL. With respect to these pieces of equipment you 
speak of, sir, just for my own information, how expensive are they / 
kor instance this pr inting of the label ? 

Mr. Ricnarps. About $100,000 per unit, a lithographic unit. 

Senator Purreiy. That would save one-half of the labor of printing 
labels on cans? 

Mr. Ricuarps. Yes; that is right. 

Senator Purre.tLt. How expensive is that element in your cost of 
printing ¢ 

Mr. Ricnarps. It would perhaps be 2 or 3 percent of your end cost 
of the container. 

Senator Purret.. You are doing four or five million dollars’ worth 
a vear 
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Mr. Ricnarps. Three or four million dollars. 

Senator Purret.. I am not inquiring as to your cost—that is your 
business—but how much saving could you effect in the course of a year 
by the purchase of this $100,000 machine ¢ 

Mr. Ricnarvs. It would approximately save 4 men which would 
approximately be somewhere between $12,000 and $15,000 a year. 

Senator Purrei.. That is on direct labor ¢ 

Mr. Ricwarps. That is right. 

Senator Purretit. You would have some indirect savings, would 
you not! 

Mr. Ricuarps. Yes. 

Senator Purrets. What about this other piece of equipment for 
cutting the tops and bottoms of cans / 

Mr. Ricnarps. I saw one of those in the National Canners Associa- 
tion in Chicago unveiled there in February. It is a strip-fed press. 
[t cost $15,500. We perhaps have 10 presses in our place of that nature. 
Chis particular piece of equipment, which is a new somneneeee will 
hold strips of metal sufficient for 3 hours of operation, which means 
that an operator, a man operator, can take care of perhaps 5 machines, 
where we have to have 1 on each machine. But for us to buy 5 or 6 
or 7 of those presses would require an outlay of $75,000 to $100,000, 
and we don’t have that kind of money. 

Senator Purrert. Your $100,000 investment on the printing ma- 
chines would be spread over how much ¢ 

Mr. Ricuarps. Ten years. 

Senator Purrety. So that would be $10,000 a year against labor 
savings, direct labor and indirect savings. 

Mr. Ricuarps. Yes. It is not a question of desirability to do that 
but it is a question of getting money to do that. 

Senator Purrei.. I was trying to get the picture. 

Mr. Ricuarps. It is apparent until we can keep up with the larger 
companies on that we must be at an added disadvantage. I think 
that perhaps explains why we do not hear more from the larger cor- 
porations on their objection to industrywide bargaining. Naturally, 
if they can do industrywide bargaining, they can be sure all their 
small competition is going to have to pay the same labor rates and of 
course there is no objection to that by them. 

I come to the question of free speech. I am not going to make any 
oration on that. There has been plenty written and said and I am 
sure I cannot improve on that. But I would like to point out how 
this limitation, which has been placed on free speech by employers, 
can and has worked against the real workers in our company. 

Early this year a group of our employees petitioned the National 
Labor Relations Board seeking to decertify the CIO steelworkers 
union as their bargaining agent. While the company had nothing to 
do with initiating this election, we were, of course, an interested party 
and would have liked to have told our employees exactly what our 
position was. Briefly, it was this: 

It is becoming increasingly evident that our company must either 
rid itself of the International Steelworkers Union or make plans to 
go out of business. The ever-increasing demands upon our small 
company by this powerful international union makes that decision 
very clear. We could not explain this te our employees because no 
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atter how true it was, it would have been adjudged a threat and as 

ich an unfair labor practice. 

We could not tell our employees that my associate and I have a 
solemn agreement never to sign a contract carrying any form of com- 
pulsory unionism except as a Jast resort and then only for the purpose 
f orderly liquidation of our company. That would have been ad- 
judged a threat.and constituted an unfair labor practice. 

We could not tell our employees that we had a well-considered profit- 
sharing plan patterned after plans which have been in successful 

peration in other companies for years. It would have been a very 
simple matter to prove to our employees that the plan we had in mind 
would have gained them immeasurably more than they could ever 
hope to gain through the efforts of this international union. We could 
not tell them of this because that would have been a promise and as 
such an unfair labor practice. 

Now, is it possible that this restriction upon free speech woould or 
could have worked to the benefit of our real workers ? 

lhere could be only one reason why the union leaders want this curb 
on free speech by an emplover and that is, above anything else in 
the world, they fear the truth. 

[f this curb on free speech of an employer is not for the benefit of the 
real workers, then who does benefit, and who is it supposed to protect ¢ 

[ notice in the January 30 issue of the United States News and World 
Report that the CIO steelworkers union has a net worth of $10,394,000 
and that their income for the last 6 months of 1952 amounted to 
$12,774,901. Mr. Walter Reuther made a statement the other day 
estimating that by 1960 his UAW union would have $1 billion in their 
welfare fund. Now, the Ohio Can & Crown Co., after 18 years of 
hard and diligent operation has been able to attain a net worth of 
$509,267, of which $355,337.50 is accumulated earned surplus, and we 
have never paid a cent in common-stock dividends. That leads me 
to wonder who should be protected against whom. 

Senator Purtety. Believe me, this is with no intention to attempt 
to confound you. I am trying to get a picture. How do your rates 
check with the area labor rates? 

Mr. Ricwarps. Senator, we could not possibly hire employees if 
we were not as good or better. Our employees are not dissatisfied and 
our rates are on a par with area rates. 

Senator Purrreti. How much higher are the industrywide rates? 

Mr. Ricwarps. I do not believe they are any higher at the present 
time. 

Senator Purrety. On this profit sharing, you have not as yet initi- 
ated it, you have been planning it? 

Mr. Ricu ArDs. We have been planning it and I might say to you 
had it been in operation in 1952, our employees would have benefited 
to the extent of several hundred dollars each on last year’s earnings. 

Senator Purrer. Your employees do not know that? 

Mr. Ricnarps. We dare not tell them. 

Senator Purrety. They will know it when this evidence is publi- 
cized. 

Mr. Ricwarps. We dare not tell them. 

Senator Purrets. But they had no knowledge of it because you did 
not have it in practice? 
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Mr. Ricwarps. That is right. 

Senator Purret,. Thank vou. 

Mr. Ricuarps. Let me say again, that I do not come here asking 
for Government protection against any union. All I ask is for a 
restatement of the individual rights of American citizens and that the 
Government does not take away from me and my company the one 
weapon we have with which to combat this enemy of all free enterprise, 
the international and monopolistic labor union. That weapon is our 
inalienable right of free speech. 


LAST OFFER VOT! 


Under this doctrine, the employees of a compaly cannot be « alled 
out on strike by the union officials until they have had an opportunity 
of hearing and considering their employee's last offer, and then voting 
by secret ballot in a supervised election on whether or not they desire 
to accept that offer. 

Let me give you an illustration of how such a requirement would 
have worked in our own company. 

When negotiations opened for a new contract to replace the one 
which expired January 1, 1953, of this year, the CIO steel workers 
international, to use their own words, “Threw the book at us,” inchaid- 
ing steel wages, fringe benefits, and a full union shop. 

Now, we did not have too much trouble arriving at an agreement 
on the economic issues involved. However, we could not come to an 
agreement on two main issues: One, giving the union a hand in our 
incentive system, the functions of which we had always reserved to 
ourselves, and two, the union shop. 

On December 30, we made our last offer to the union in which we 
agreed to give the union a voice in our incentive program, but again 
refused any form of a union shop. 

At the union’s meeting on December 31 the membership voted on 
our proposal and accepted it unanimously. It so happened that the 
district agent for the steelworkers CIO union was not present at this 
meeting which was handled by one of his assistants and when he 
heard that the local members had voted to accept this contract with- 
out any form of union-shop provision, he promptly invalidated that 
vote on the technical grounds that the recording secretary had not 
been present and no formal nomination and election of a temporary 
secretary had been voted upon. He then called another meeting of 
the membership 10 days or so later at which he had a number of rabble- 
rousing speakers and asked for a vote of confidence, which he got from 
the membership. Then they came back demanding some form of a 
union shop. 

The principles of the owners of our company against any form of 
compulsory unionism is well known. The union officials were also 
well aware of the fact that the majority of our employees would not 
follow them in a strike call on that issue. They, therefore, agreed 
toa face-saving clause which has in it no element of compulsion. You 
can be sure they will be back next year for a more potent clause. 

The point I want to make here, however, is that our employees, the 
real workers in our plant, voted unanimously to accept our offer and 
had we been less courageous or had we been less sincere in support of 
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ise business, which is not at all what our employees wanted. 

lf it is the intent or purpose of this committee or this present 

lnuinistration to pass a labor law for the benefit of the workers rather 

in legislate special privileges for the union leaders, I can think of 
not better point on which to demonstrate that principle than to give 
workers themselves this opportunity of self-determination where 
ey are so vitally and individually interested. But you say they had 
this opportunity at the union meeting. Only the most credulous per- 
who has never attended or heard what goes on in a union meeting. 
where they vote as — ‘are told or run the risk of dire consequences, 
could hold such a belief. There is about as much democrac Vy im an 
nternational union meeting as there is in Soviet Russia. 

Phe CHatrman. You think that applies even if there is a secret 
ballot ¢ 

Mr. Ricuarps. There are no secret ballots. Yes, I think so, Sen- 
ator. The ballot is not supervised. 

The Cuatrman. A great many workers with whom I have talked 
are anxious to see a properly supery ised secret ballot installed so they 
can really express their convictions. 

Mr. Ricuarps. That is true. Every worker would like it that way. 

Senator Purrers. You feel that would be a way of determining 
whether or not these matters should be settled, strike by secret ballot 
in which every worker would have a chance to record his wishes? 

Mr. Ricnarps. Yes, sir. 

Senator Purre.t. ms are in accord with that ? 

Mr. Ricuarps. Yes, si 

Next I come to wh Ta to force employers to commit an illegal act. 
The steel strike of 1952 and the threatened coal strike of the same year 
were of that nature. In other words, those strikes were to break the 
Government wage rates as established by the Wage Stabilization 
Board and were not for any other purpose. 

I now come to compulsory union membership. I say to you with 
all sincerity and truth that I do not know a single man or woman 
except union leaders who is not against compulsory union membership 
inany form. Iam not going to dwell here on the rights and dignities 
of the individual. You know as much as I know about that, and 
there are people more capable of presenting that than I am. 

Senator Purreti. May I ask a question? I do not want to delay 
this, but you are giving us an interesting story here. 

You state here about compulsory union membership. How do you 
feel about this matter of free riders? 

Mr. Ricwarps. I am coming to that. 

I would, however, like to refer to the most commonly used argu- 
ment in favor of compulsory membership, rom being the so-called 
free riders, those people who are supposed to benefit by the union 
activities yet do not belong or contribute to the union treasury. 

Carried one step further, such argument could lead to a totalitarian 
government as well as a totalitarian union. For instance, it is a fact 
that the majority of the voters of the United States elected our 
present Republican administration. This administration has prom- 
ised to make every effort to reduce taxes, and I believe they will 
succeed. Now, if we do have a tax reduction, it will benefit every 


princip sles, we would have had to sign a union shop clause or 
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worker living in the United States. Therefore, on the free-rider 
premise should everyone be required to join and financially support 
the Republican party? We throw up our hands in horror at such a 
suggestion, yet is that not just what the unions are arguing on this 
free-rider doctrine ¢ 

The late Philip Murray testifying before the Senate subcommittee 
investigating left-wing unions in 1952 made this statement: 
The right of American workers to choose their own collective-bargaining 


representative is as fundamental to our democratic way of life as the right to 
speak, to worship, and to assemble treely. 














Now, surely Mr. Murray would not have — such a statement 
and at the same time deny this same freedom of individual action to 
a worker who desired not to join any union. 

I have before me a front-page item appearing in the November 15, 
1952, issue of the Chicago Daily News stating that 426 employees of 
the New York Central Railroad system had been fired by the rail- 
road because they refused to join a union. Another 130 of their 
employees had quit for the same reason. 

Unquestionably there are many thousands, if indeed not millions 
of workers in this country who belong to the union unwillingly but 
either do not have the courage to face the hardships which would be 
caused through the loss of their jobs or because they deem their family 
obligations more important than their principles. 

I submit that human rights and freedom are not a question of 
cegree, and that it is just as wrong to deny those rights to one in- 
dividual as it would be to deny that freedom to every citizen of our 
country. 

President Eisenhower in his inaugural address was loudly ap- 
plauded for notifying Russia that our country “Will not trade honor 
for security.” The owners of our company believe in such a principle 
and are just as firmly committed to the principle of individual and 
human rights as guaranteed by our form of government, and we here- 
by p ledge that we will never “trade principles for profit.” 

Certainly no one of you is naive enough to believe that the situation 

‘an be cured by appeasing the labor leaders. Appeasement has never 
workiil against dictators, and has been very aptly defined as “sur- 
render on the installment plan.” 

In closing, I would like to again refer to our company and to state 
with all sincerity that only a change in our national administration 
gave us the courage and hope to continue beyond this date. Had we 
been faced with the prospect of another 4 years of Fair Deal subser- 

vience to labor leaders, we would now be in the process of liquidation. 

I would like. Senator, if I may, to comment on that statement this 
morning that there is a vast difference between a union shop and a 
closed shop. The difference is 30 days or 7 days or whatever the com- 
pany and the union want to make it. Otherwise, it is the same thing, 
and 30 days’ freedom of liberty and freedom in a workingman’s life 
isn’t very much. That isn’t very much. Freedom is either absolute 
or doesn’t exist at all. 

I certainly do appreciate this opportunity of appearing before you. 

The Cuatrman. Thank you, Mr. Richards. 

Any questions, Mr. Purtell ? 

Senator Purrei.. You feel that increased labor costs that might be 
forced upon you by further industrywide bargaining or bargaining 
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by the larger companies would place you in a position where you would 
have to go out of business or was it a matter of principle with you 
when you stated perhaps your business would be liquidated ¢ 

Mr. Ricuarps. No; 1 would not even say that it would put us out 
of business of itself and it is not exactly a matter of principle either. 
There are as many problems, individual problems, as there are corpo 
rations and there are as many individual problems as there are human 
beings. What fits us in our plant does not necessarily fit the American 
Can Co. or the New York plant or the United States Steel Co. or the 
Pittsburgh plant. I feel that it should be a question of our company, 
our stockholders, our company, and our employees. I will say this, 
that I would not want to undertake to operate our company without 
some sort of employee union because it is not practical. They have 
their problems. I cannot hear all of them. They must have their 
grievance procedure and they must have a union, but I do not think 
the policy of that union should be dictated from the CLO steelworkers 
headquarters in Pittsburgh who know nothing about company prob- 
lems and nothing of the problems of our own employees. 

Senator Purreii. If you feel they should have a union, you still feel 
that most of them would elect not to have to belong to it ? 

Mr. Ricnarps. I do. 

Senator Purret.. But you do feel they should have a union? 

Mr. Ricuarps. I do. 

Senator Purren... You feel that because you believe it is to their 
benefit and interest ? 

Mr. Ricuarps. Yes, sir. 

Senator Purrett. Thank vou. 

The CuarrMan. Senator Lehman, have you any questions! 

Senator Lenman. No questions. 

The Cuatrman. Thank you. 

Mr. Ricuarps. Thank you, Mr. Chairman. 

(Mr. Richards’ prepared statement follows :) 


STATEMENT OF A. P. RICHARDS, VICE PRESIDENT AND TREASURER, THE OHIO CAN & 
CROWN Co., MASSILLON, OHIO 


I am vice president and treasurer of the Ohio Can & Crown Co. The plant 
is located in Massillon, Ohio, and I am the owner of half the common stock of 
our company. Our business is metal cans and kindred light sheet-metal items. 

Our annual sales volume is between $3 and $4 million and our employment 
ranges between 350 and 400 people, all inclusive. Our production employees are 
represented by the CIO Steelworkers as their bargaining agent and slightly 
more than one-half of our employees belong to that union. 

In appearing here I do not represent any association and my testimony will 
project my own thinking and experience and that of our company. I do not 
come here to ask any special consideration to be given to industry, whether large 
or small. Altogether too often we hear that this proposal or that proposal is 
friendly or unfriendly to labor or to industry. I am of the firm opinion that no 
legislation should be undertaken under such a concept or even under the belief 
that it is fair to both industry and labor. Such an approach is responsible for 
the unsatisfactory and chaotic situation existing between organized labor and 
industry today. 

I submit that principles are incapable of being compromised and that any 
legislation should be measured against one, and only one, yardstick, and that 
yardstick to:be: Does it fit the principles as laid down in our Constitution and 
Bill of Rights? If it does meet such a. test, then it is in the public interest and 
for the benefit of all people in the United States with special privileges for none 

One after another the leaders of our powerful labor unions come before you 
and unblushingly make demands and proposals in the name of labor. More often 
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than not, their proposals are against the interest of the working people and seek 
merely to increase the dictatorial power wielded by these union leaders. 

In the name of labor they propose to remove the ban on compulsory union 
membership. Do you suppose there is a worker in the United States who would 
not like to reserve unto himself the right of decision on that matter? 

rhey propose the repeal of provisions in the present law governing decertifica 
tion. Do you suppose that any worker would want to give up his right to resign 
from a union if he so desired? 

They propose that unions be permitted to make political expenditures. Do you 
suppose there is a worker in the United States who would not like to reserve to 
himself the right to decide which political party he will support with his money? 

No; the wishes of these union leaders are not in the interest of labor, but only 
in the interest of their insatiable desire for more and more power. 

I was informed that the general topic to be considered by your committee at 
this time was that of the injunctions. The injunction has in a number of cases 
saved our country from economic disaster, but at best it is only a cure to be used 
when the patient is desperately ill, and, when we take the proper preventive 
measures, there will be no need for injunctions. 

The first and probably the all-encompassing preventive remedy is that of abol- 
ishing labor monopolies and industrywide bargaining. 


INDUSTRY WIDE 





BARGAINING 


Industrywide bargaining and labor monopolies are one and the same thing in 
their end result. We learned years ago the evils that were brought about by 
industrial monopolies, and appropriate corrective legislation was passed in the 
public interest. 

Surely, no one will argue that it is against public interest to have the Nation’s 
supply of coal, or steel, or transportation, or implements of defense, shut off by a 
monopoly of capital or industry, and in the same breath argue that when such 
economic necessities are shut off by a monopoly of workers that the public 
interest is not endangered 

It is not my intention to take up your time repeating historic facts, or expound- 
ing theories, but to point out to you the effects of monopolistic or industrywide 
bargaining upon our own small company 

Our basic business is the can business. In the can industry upward of 75 
percent of all cans are manufactured by two large corporations, and the 
remainder by some 50 or 60 smaller companies of varying size. We are one 
of the smallest. The larger can companies with unlimited financial resources 
are in a position to and do to a certain extent offset increased labor cost by 
installation of labor-saving equipment. Tor instance there is available, to those 
with the money to buy it, equipment which will save one-half the labor of printing 
the labels on cans. There is equipment available to cut the labor of stamping 
tops and bottoms of cans by more than one-half, and many other labor-saving 
devices available to those in our industry where money is no problem. But, those 
of us who do not have access to unlimited capital must live with a labor 
disadvantage when compared to the large corporations. 

Now, it is very apparent that if thhrough industrywide bargaining we are 
required to pay the industry rate, that it is only a matter of time until we must 
close our plant. But you say, aren’t the workers in your plant entitled to make 
us much money as the workers in the plants of the big corporation? That seems 
like a reasonable question. But the real question is, Would our workers be 
better off at what we can afford to pay them, or being without a job? There 
is no doubt about how our employees would answer that. 

We do not hear too much complaint from the large corporation about industry- 
wide bargaining. I think that the reason is obvious, as it is evidently very much 
to their advantage to know that all companies in the industry must pay the 
same labor rates, giving to the large companies whatever advantage they can 
have and do obtain through more modern and labor-saving equipment. 

There can be no question that industrywide bargaining, if allowed to continue, 
will eventually mean the end of all small and even medium-sized companies who 
do not have the unlimited capital resources possessed by dominant industry 
corporations. 

That there will be difficulties in drafting such a law is evident. Just as there 
were difficulties in drafting the Sherman antitrust law some 60 years ago. This 
Sherman law has been improved from time to time, and no one will say that as of 
today it is perfect. Nevertheless, it has done great good and the necessity of 
such a law no one will dispute. I have no doubt also that great confusion will 
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ww the abolition of industrywide bargaining, but I do not know of anyone 
ho ever went through a galistone operation that didn't feel worse the first few 
ys after the operation than they did before the operation. The question seems 
me to be: Shall we go on knowing that we have this ultimately fatal disease, 
shall we undertake the operation to cure it? 


FREE SPEECH 


I am sure you gentlemen have heard many eloquent orations on the “inalien- 
ble” right of free speech as conceived by the Constitution and guaranteed by 
e Bill of Rights, and I am equally sure that I cannot improve on what has been 
iid and written on this subject, but I do want to point out how limitations which 
ave been placed upon.free speech of employers can and has worked against the 
eal workers in our own company. 

Early this year a group of our employees petitioned the National Labor 
telations Board seeking to decertify the CIO Steelworkers Union as _ theit 
argaining agent. While the company had nothing to do with initiating this 


election, we were, of course, an interested party and would have liked to have 
told our employees exactly what our position was. Briefly, it was this: 


It is becoming increasingly evident that our company must either rid itself 
f the International Steelworkers Union or make plans to go out of business. 
rhe ever-increasing demands upon our small company by this powerful interna- 
ional union makes that decision very clear. We could not explain this to our 
mployees because no matter how true it was, it would have been adjudged a 
hreat and as such an unfair labor practice. 

We could not tell our employees that my associate and I have a solemn agree- 
ment never to sign a contract carrying any form of compulsory unionism except 
is a last resort and then only for the purpose of orderly liquidation of our 
ompany. That would have been adjudged a threat and constituted an unfair 
abor practice. 

We could not tell our employees that we had a well-considered profit-sharing 
plan patterned after plans which have been in successful operation in other com- 
panies for years. It would have been a very simple matter to prove to our 
employees that the plan we had in mind would have gained them immeasurably 
more than they could ever hope to gain through the efforts of this international 
union. We could not tell them of this because that would have been a promise 
and as such an unfair labor practice. 

Now, is it possible that this restriction upon free speech would or could have 
worked to the benefit of our real workers? 

In one instance they were threatened with the loss of their employment, and 
in the other they stood to make great gains, but, instead of knowing these facts, 
they were required to go into the polling booths ignorant of the plans of their 
employer. 

There could be only one reason why the union leaders want this curb on free 
speech by an employer and that is, above anything else in the world, they fear the 
truth. : 

If this curb on free speech of an employer is not for the benefit of the real 
workers, then who does benefit, and who is it supposed to protect? 

I notice in the January 30 issue of United States News and World Report that 
the CIO Steelworkers Union has a net worth of $10,394,000 and that their income 
for the last 6 months of 1952 amounted to $12,774,901. Mr. Walter Reuther 
made a statement the other day estimating that by 1960 his UAW union would 
have $1,000,000,000 in their welfare fund. Now, the Ohio Can & Crown Co., 
after 18 years of hard and diligent operation has been able to attain a net worth 
of $509,267, of which $355,337.50 is accumulated earned surplus, and we have 
never paid a cent in common stock dividends. That leads me to wonder who 
should be protected against whom? 

Let me say again, that I do not come here asking for Government protection 
against any union. All I ask is for a restatement of the individual rights of 
American citizens and that the Government does not take away from me and 
my company the one weapon we have with which to combat this enemy of all 
free enterprise, the international and monopolistic labor union. That weapon 
is our inalienable right of free speech. 








LAST OFFER VOTE 


Under this doctrine, the employees of a company cannot be called out on strike 
by the union officials until they have had an opportunity of hearing and con 
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sidering their employer's last offer, and then voting by secret ballot in a super 
vised election, on whether or not they desire to accept that offer. 

Let me give you an illustration of how such a requirement would have worked 
in our own company 

When negotiations opened for a new contract to replace the one which expire: 
January 1, 1953, of this year, the CIO Steelworkers International, to use their 
own words Threw the book at us”—including steel wages, fringe benefits, and 
a full union shop. Now, we did not have too much trouble arriving at an agree 
ment on the economic issues involved. However, we could not come to an agree- 
ment on two main issues. One, giving the union a hand in our incentive system, 
the functions of which we had always reserved to ourselves, and two, the union 
shop. On December 30, we made our last offer to the union in which we agreed 
to give the union a voice in our incentive program, but again refused any form 
of a union shop. At the union’s meeting on December 31, the membership voted 
on our proposal and accepted it unanimously. It so happened that the district 
agent for the steelworkers CIO union was not present at this meeting which was 
handled by one of his assistants, and when he heard that the local members had 
voted to accept this contract without any form of union shop provision, he 
promptly invalidated that vote on the technical grounds that the recording 
secretary had not been present and no formal nomination and election of a tem- 
porary secretary had been voted upon. He then called another meeting of the 
membership 10 days or so later at which he had a number of rabble-rousing 
speakers and asked for a vote of confidence, which he got from the membership. 
Then, they came hack demanding some form of a union shop. 

The principles of the owners of our company against any form of compulsory 
unionism is well known. The union officials were also well aware of the fact 
that the majority of our employees would not follow them in a strike call on that 
ssue. They, therefore, agreed to a face-saving clause which has in it no element 
of compulsion, You can be sure they will be back next year for a more potent 
clause 

The point I want to make here, however, is that our employees, the real work- 
ers in our plant, voted unanimously to accept our offer, and had we been less 
courageous, or had we been less sincere in support of our principles, we would 
have had to sign a union-shop clause or cease business, which is not at all what 
eur employees wanted 
If it is the intent or purpose of this committee, or this present administration, 
pass a labor law for the benefit of the workers rather than legislate special 
privileges for the union leaders, I can think of no better point on which to demon 
strate that principle than to give the workers themselves this opportunity of 
self-determination where they are so vitally and individually interested. But 
you say they had this opportunity at the union meeting. Only the most credulous 
person who has never attended or heard what goes on in a union meeting, where 
they vote as they are told or run the risk of dire consequences, could hold such 
a belief. There is about as much democracy in an international union meeting 
as there is in Soviet Russia. 


té 


STRIKES TO FORCE EMPLOYERS TO COMMIT AN ILLEGAL ACT 


You gentlemen will recall that prior to the steel strike of 1952, labor leaders 
boasted, “We do not intend to bend the wage formula (of the Wage Stabilization 
Board) ; we do not intend to pierce that formula; we intend to bust it wide open.” 
They then proceeded to demand wages above those permitted by the Wage Sta- 
bilization Board and a subservient administration altered that formula to meet 
those demands. 

You will remember also that John L. Lewis defied our Government and called 
a strike which never materialized simply because the Government again revised 
the wage formula to satisfy Mr. Lewis. 

In both cases, the strikes were called, or threatened to be called, to force an 
employer to pay wages which were illegal, and I say that no man, or group of 
men, should have the power to threaten our country with economic disaster in 
such circumstances. 


COMPULSORY UNION 





MEMBERSHIP 


I say to you with all sincerity and truth that I do not know a single man or 


woman, except union leaders, who is not against compulsory union membership 
in any form, 


individual. 


I am not going to dwell here on the rights and dignities of the 
You know as much as I know about that, and there are people more 
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apable of presenting that than I am. I would, however, like to refer to the 

ost commonly used argument in favor of compulsory membership, that being the 

so-called free riders, those people who are supposed to benefit by the union activi- 
es yet do not belong or contribute to the union treasury. 

Carried one step further, such argument could lead to a totalitarian govern 
nent as well as a totalitarian union. For instance, it is a fact that the majority 
f the voters of the United States elected our present Republican administra 
tion. This administration has promised to make every effort to reduce taxes, 
and I believe they will succeed. Now, if we do have a tax reduction, it will 
penefit every worker living in the United States. Therefore, on the free-rider 
premise, should everyone be required to join and financially support the Republi- 
in Party? We throw up our hands in horror at such a suggestion, yet is that 

just what the unions are arguing on this free-rider doctrine? 

The late Philip Murray testifying before the Senate subcommittee invest 
gating left-wing unions in 1952, made this statement: 

“The right of American workers to choose their own collective-bargaining 
representative is as fundamental to our democratic way of life as the right to 
speak, to worship, and to assemble freely.” 

Now, surely, Mr. Murray would not have made such a statement and at the 
same time deny this same freedom of individual action to a worker who desired 
not to join any union. 

I have before me a front-page item appearing in the November 15, 1952, issue 
if the Chicago Daily News stating that 426 employees of the New York Central 
Railroad system had been fired by the railroad because they refused to join a 
union. Another 130 of their employees had quit for the same reason. 

Unquestionably there are many thousands, if indeed not millions of workers 
n this country who belong to the union unwillingly, but, either do not have the 
courage to face the hardships which would be caused through the loss of their 
jobs, or because they deem their family obligations more important than their 
principles. 

I submit that human rights and freedom are not a question of degree, and that 
t is just as wrong to deny those rights to one individual as it would be to deny 
that freedom to every citizen of our country. 

President Eisenhower in his inaugural address was loudly applauded for 
notifying Russia that our country “Will not trade honor for security.” The 
owners of our company believe in such a principle and are just as firmly com- 
mitted to the principle of individual and human rights as guaranteed by our 
form of government, and we hereby pledge that we will never “trade principles 
for profit.” 

If the Senate and House of Representatives approach this problem from the 
standpoint of being fair to both labor and industry and undertake to lay down 
regulations designed to accomplish that end, you will fail. If you approach 
it from the so-called democratic angle of trying to satisfy the majority, or on 
the basis of political repereussions, I would like to point out that there are many 
more stockholders in the United States than there are workers. But here again 
vou will fail. However, if you approach it from the standpoint of individual 
human rights and use the general welfare of our country as your only yardstick, 
you will succeed in writing a law that will work. 

Certainly, on one of you is naive enough to believe that the situation can be 
cured by appeasing the labor leaders. Appeasement has never worked against 
dictators, and has been very aptly defined as “surrender on the installment plan.” 

In closing, I would like to again refer to our company and to state with all 
sincerity that only a change in our national administration gave us the courage 
and hope to continue beyond this date. Had we been faced with the prospect 
of another 4 years of Fair Deal subservience to labor leaders, we would. now be 
in the process of liquidation. 

The Cuatrman. The next witness is Paul Potter, president of Paul 
Potter and Associates representing the Milk Industry Foundation. I 
understand that Mr. Potter has an associate or someone with him who 
would like to testify briefly on a local situation in my own State of 
New Jersey. 

Mr. Porrer. That is right. 

The Cuarrman. Mr. Potter, we will hear from you first. Will you 
state your background and give us the benefit of your thinking ? 
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TESTIMONY OF PAUL POTTER, PRESIDENT, PAUL POTTER AND 
ASSOCIATES, CHICAGO, ILL., ACCOMPANIED BY COL. B. F. CASTLE, 
EXECUTIVE DIRECTOR. MILK INDUSTRY FOUNDATION 


Mr. Porrer. My name is Paul Potter. Iam the head of Paul Potter 
and Associates, Chicago, Ill. 1 am appearing before this committee 
today, along with Col. B. F. Castle, executive director of the Milk 
Industry Foundation, on behalf of more than 1,000 milk processors 
and distributors, located in every State of the United States, who are 
members of this nonprofit trade association. 

lam an industrial relations consultant to the dairy industry, having 
spent more than 30 years in various executive capac ities in this great 
industry. Before establishing my present business 9 years ago, | 
served for 11 years as executive secret: iry of the trade association of 
milk companies in the metropolitan ¢ ‘hicago area, and during both 
World War IT and recently on various industry assignments with the 
War Labor Board and Wage Stabilization Board. 

I have participated in collective bargaining with local or regional 
dairy labor unions, and now serve in an advisory capacity to a num- 
ber of local or regional associations or negotiating committees of dairy 
employers. A part of my work consists in being familiar with cur- 
_ labor agreements in effect or being negotiated in the dairy 
industry. 








While my observations regarding the proposals to amend the Na- 
tional Labor Relations Act are my own, they attempt to reflect the 
views of one of the largest food industries of the Nation. 

Members of the Milk Industry Foundation buy milk every day of 
the year from farmers throughout the land. They process it in mod- 
ern, efficient dairy plants and sell it, as bottled milk and cream or 
any one of the many delicious dairy foods so vital to the health of our 
people. The milk industry thus provides a dependable, daily market 
for billions of quarts of milk produced on dairy farms. It provides 
a steady, a year-round job for more than a quarter million employees. 

The industry that serves consumers their daily requirements of milk 
or dairy products is essentially and necessarily a localized industry. 
It is built up around a local community and a local milk supply. 

Congress has recognized this aspect of the dairy business over many 
vears, ‘by giving it special treatment in labor and farm legislation. 

The wage and hour law recognizes the local character of the dairy 
industry by specific exemptions, and the necessity of fluctuating hours 
of work to handle perishable milk daily. The Agricultural Market- 
ing Act provides for local or regional ‘milk- marketing orders, fixing 
varying minimum prices for milk, and conditions for its marketing, 
based on localized conditions. 

Even with modern methods of processing and transporting milk 
and milk products, consumer prices and marketing practices are kept 
on a local or area basis by competitors. None in the industry, includ- 
ing the officials representing organized labor employed in our dairies, 
would recommend a national pattern in any phase of the milk business. 

The labor unions with whom dairy employers bargain are tradi- 
tionally local in character, although in most cases affiliated with some 
national organization. Most of the contracts, by numbers of em- 
ployees and agreements, are with local unions affiliated with the In- 
ternational Brotherhood of Teamsters. Dairy emplovee locals are 
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ilso affiliated with the CIO Retail Dairy Workers Union and the 
('nited Mine Workers, as well as the International Association of 
Machinists, International Union of Operating Engineers, and other 


eraft unions affiliated with the American Fede ration of Labor. 


We favor some amendments to the Taft-Hartley law, but cer- 
tainly none that would weaken its protection to the individual worker 


or the public. If anything substantial is done by Congress in chang- 


ng this act, we believe it can be made even more effective in preserving 
peaceful labor relations in industries like ours, where the health and 
welfare of babies, growing children, adults and those confined in hos- 
a institutions, and so forth, are a paramount concern, 

We urge Congress to preserve relative equality at the bargaining 
ti i le between employers and organized labor by keeping the present 
law’s injunction powers in the hands of the General Counsel of the 
National Labor Relations Board, and to keep that office separate from 
the control of the Board. We advocate that this injunction procedure 
become available in cases where collective bargaining has broken down 
and a citywide milk strike threatens the supply “of consumers in- 
cluding those affected by interstate commerce, 

This type of action could well have been invoked in the District of 
Columbia’s milk strike, or the month-long milk strike in the metro- 
politan Pittsburgh area in 1950, both of which caused serious depriva- 
tions for the consuming public. 

In another long strike in Louisville, Ky., imposed upon one milk 
company whose employees had not favored a union affiliation, re- 
course to the courts was necessary to prevent the firm being forced 
out of business through illegally applied secondary boycott, violence, 
and damage to property. 

Incidentally, the witness we have here today from the State of New 
Jersey is undergoing that very same action today. We will ask him 
in a few minutes to talk with you and state his experience he is going 
through today on this illegal use of the secondary boycott. 

Handlers of perishable foodstuffs such as milk should not be obliged 
to capitulate as a result of such forceful methods, if engaged in inter- 
state commerce. Their milk supplies destined for consumers should 
not be jeopardized in the interests of the public. 

We cite these instances to indicate the need for even stronger safe- 
guards in the act with regard to use of injunctions to preserve collec- 
tive-bargaining processes as contrasted with force. 

2. We also urge the passage of an amendment to legalize for em- 
ployers their tr: aditional and rightful economic bargaining in groups, 
committees, and associations. The right of an employer to close is 
plant when faced with a union action against another firm in the bar- 
gaining group is equal, in both moral] and economic code, to the right 
of the union to single out one or more employers in the group that has 
been bargaining with this union, or the right of a group of employees 
to walk off the job. 

Requiring that an employer must keep his plant open, or pay his 
employees even though idle during an economic struggle is to throw 
the balance of power in bargaining to the union’s side of the table. 
In the milk industry, for example, this could work against the public 
interest most decidely, since employers frequently resist exhorbitant 
wage or working condition demands because they will increase the 
ultimate consumer price of milk, not for a day or month, but for years 
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to come. This same principle applies to many other groups of em- 
ployers and industries. 

Senator Purre.t.. Do I understand the second suggestion on page 3 
that you urged the passage of an amendment to legalize for employers 
their right to bargain in groups, committees, and associations, and that 
might well be on a national basis ¢ 

Mr. Porrer. No, sir; that would be on a local basis. 

Senator Purreis. You did not state it and I wondered how far you 
thought it ought to go. What would you call local ¢ 

Mr. Porrer. It would apply to the logical area of a bargaining unit 
that is set up nationally and envisions, for instance, in New York, 
the metropolitan New York and metropolitan New Jerse *y area. It is 
a logical area around which collective bargaining takes place. The 
same thing applies in most every city and community " = Nation. 

Senator Purrett. That would embrace a considerable area, though. 
You are taking northern New Jersey and New York C ity arid I would 
imagine you would take almost to the Connecticut border. 

Mr. Porrer. At the present time the same contracts are getting up 
into that area. 

Senator Purrett. What would you think if at some subsequent time 
vou found it advantageous to increase the area and take all the way up 
to Albany, would you feel the same way about it? 

Mr. Porrer. I think the industry would feel that is getting away 
from the logical local bargaining relationships that exist with their 
farmers, under their Federal order system and their competitive 

arrangement. 

Senator Purrett. Thank you. 

Mr. Porrer. This same point was discussed I believe this morning 
by one of the witnesses for the American Baking Association, 

Senator Purren.. Yes. 

Mr. Porrer. My third point is individual dairy companies, faced 
with walkouts or strikes of their employees, must continue to process 
the farmers’ milk or other dairy products, or go out of business. In 
everal instances in recent years dairy companies have been obliged 
to hire replacements after giving due notice to their old employees 
who have struck. I believe one is in Hartford, Conn. These replace- 
ments are not intended for “union busting” but as an economic neces- 
sity in handling perishable foods and keeping customers supplied 
during the emergency. In order to hire acceptable employees in such 

circumstances, there must be assurance that the work is not temporary. 
Wages for most skilled work in the dairy are relatively high, and the 
men who leave such jobs do not stay unemployed long. They are a 

caliber of men who get other employment in most cases. if the strike 
iasts over a few days, and thus no great hardship is thrown upon them. 
We therefore oppose any change in the act which would permit both 
the replaced and newly hired employees to vote in NLRB elections. 

1. Because of the localized nature of the dairy industry, as already 

explained, we join with most other industry spokesmen in advocating 
that the act be amended to give States more authority in labor rela- 
tions jurisdiction. This properly calls for the act to subordinate the 
jurisdiction of the National Labor Relations Board where in conflict 
with laws of States. 

Our observation of the rulings of the Board, court decisions, and 
the concurrent activities of unions in the dairy and related industries 
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the use of secondary boycotts is that this section of the act has 
n rendered practically meaningless. Dairy employers who are 
ndling a perishable foodstuff, and selling to so many individual cus 
mers in a highly competitive market place find themselves especially 
Inerable to those acts of secondary boycott which have been con- 
oned or legalized by the Board. This is especially noticeable in in 
inces where employees and an employer have not favored a union 
d an effort is being made to organize the operation by force. We 
ve a man here today who is undergoing that same situation. This 
volves “stranger picketing” and is quite contrary to the pronounced 
olicy of Congress to protect those not wishing to belong to a union 
om being obliged to do so against their will. It is clearly an action 
many union leaders to have their will enforced, even if it affects 
versely the business or earnings of those not directly involved 


ie dispute. 

Retail proprietors, storekeepers and others who handle dairy foods 
nd other such merchandise are well nigh defenseless before the veiled 
hre ats of labor organizers in their ‘secondary boycott maneuvers. 

‘ithin their rights as the act is interpreted, the labor agents call 
pon the retailer about to be served his milk or other dairy products 

supplies from a dairy being subjected to organizing pressure. He is 
- weakest point in the chain of distribution of a perishable product. 

Under pressure of this visit from labor agents who threaten him with 
trouble such as failure to get deliveries of other merchandise, he tells 
the routeman or his employer he cannot accept delivery. This process 
forces retail customers away from a helpless employer, and he must 
apitulate or be ruined, even forcing him to require employees to join 
he union agi inst their will. 

The act should provide that it is an unfair labor practice for a 
inion or its representative to bring pressure upon employers as well 
is oe not directly involved in a dispute. 

The act should specify clearly that in a secret vote on whether 
to accept the employer’s final offer or strike, only the employees may 

ote who are directly involved in the dispute. This also should apply 
n cases where an issue is being decided by a union whose total member 
ship may consist of many employees not employed in the bargaining 
group of employers. There have been instances in recent years where 
i union has called a strike on 1 or 2 employers in a bargaining group, 
after collective bargaining has reached a stalemate. The employees 
of the struck companies, who faced loss of income as well as loss of 
customers, were a minority in the total membership of the union. In 
two such instances, to my knowledge, the employees who were ordered 
off their jobs in dairy plants, with long records of seniority, had been 
offered benefits equivalent to or better than the union demand. In 
both cases the issue was not wages but the form of an insurance plan 
which the union demanded the employer adopt, instead of one as 
got od or better offered by the employers. 

Congress should make the act clearly prohibit the National Labor 
Relations Board from setting aside contracts made in good faith be- 
tween employers and unions. The Board’s record as to how long con 
tractual relationship may be maintained by a union and employer has 
been inconsistent. Only last year it ordered a 5-year agreement, of 
4 years’ standing, between a dairy company hd an American Feder- 
ation of Labor union in Indiana set aside, with only 1 more year to 
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run. The Board held such a long-term agreement did not permit the 
employees free choice of bargaining representatives, The action was 
based upon a petition of a CIO union affiliate. In the election the 
employees voted overwhelmingly to retain their AFL representative, 
Now, a few months later, the Board announces it will approve agree 
ments as long as 5 years under certain circumstances as being in the 
interest of good labor relations. The record of labor relations in the 
Indiana case is an example of the arbitrary and inconsistent position 
of the Board on length of labor contracts. 

5. We favor amendments to the act which will expedite the present 
cumbersome procedures of the Board. We note several cases in the 
dairy industry where the Board has decided disputes that are 2 or 
more years old, and both the employers and employees involved have 
encountered costly and inconvenient delays. From the standpoint of 
trying to promote better labor relations in an industry handling vital 
and perishable foodstuffs, for example, prolonged delays in settle 
ment of disputes can be prevented by streamlining the Board’s proce- 
dures. This should at the same time lighten the caseload of the Board 
and reduce its expenditures per case handled. 

In summary, we find that the major principles in the National Labor 
Relations Act have been beneficial and in the public interest. They 
represent a distinct improvement in industrial relations over the 
Wagner Act. Those changes which we have outlined, with others 
we have not time to discuss here today, are designed to further improve 
the act, based upon experience under it in one of the Nation’s largest 
food industries. 

The Cuairman. You are familiar with the boycott at the Walker 
Gordon Farms, Plainsboro, N. J., a couple of years ago? 

Mr. Porrer. Yes, sir, Senator. That was a very critical case in 
the view of the dairy industry and particularly the farmers of this 
country, because it was an attempt on the part of the labor union to 
organize the farm employees, agricultural employees on this dairy, 
saying that because they used milking machines they were thereby no 
longer exempt from the pale of this act. 

They inflicted secondary boycotts on the consumers of that milk 
product and also on the people who were hauling the milk in an effort 
to try to impose that sort of interpretation. 

That same effort was used in Kansas City and several other places 
in industry, and the dairy farmers as well as the people in our indus- 
try feel that it was a deliberate attempt to sidetrack, cireumvent the 
law which gives an exemption to agricultural workers. 

The Cuamman. As I recall it, they tried to call those people indus- 
trial workers because they attached these electrical machines to the 
cows instead of using their hands to do the milking. 

Mr. Porrer. That is true. 

The Cuamman. They became industrial workers by putting a little 
gimmick on the cow. It was a little rough on the cow, I think. 

Mr. Porrer. That was; yes, sir. 

The CuatrMan. Senator Lehman? 

Senator Lenman. No questions. 

Senator Purre.t. I know my colleagues have other meetings, but 
[ am interested in your fourth proposal. We are trying to get infor- 
mation on that and we want you to help us if you can. You say: 
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Because of the localized nature of the dairy industry, as already explained, 

» join with most other industry spokesmen in advocating that the act be 

ended to give States more authority in labor-relations jurisdiction. This 
roperly calls for the act to subordinate the jurisdiction of the National Labor 
telations Board where in conflict with laws of States. 

What is your proposal? That is a general suggestion. We would 
ke some specific suggestion. 

Mr. Porrer. In the first place the committee has at least one amend- 

ent which’deals with that subject in which the State courts and agen- 

es would be subordinated, first coming to the National Labor Rela- 
tions Board, so that the Board would pass on whether they wanted 
to take the case or not before it could have action in the State. 

Iam not a lawyer, so 1 am speaking in lay terms. We feel that that 

just the reverse of the action that should take place. The first call 

f a localized industry such as ours should be for quick handling in 
the State and if the State feels that for any reason it involves inter- 
tate commerce to the point where it should go to a Federal court or 
ureau or agency, then that should follow; but first right should be 
for the State to determine how far it wants to regulate, for instance, 
econdary boycotts. 

Secondary boycotts are very dangerous in the dairy industry be- 
cause they can lead to the loss of flow of milk which is very vital, it is 
ilmost a public utility in that respect, and there should be immediate 
ecourse by the States for control over that situation. 

Senator Purrett. But you do not object to seeing the Federal Gov- 
ernment setting the minimum rules of the game and then you feel the 
States perhaps should see that the game is played according to those 
minimum rules? Is that your idea ¢ 

Mr. Porrer. I feel that should be one approach. We feel, however, 
that those minimum standards should be low enough so that it would 
permit the States to go farther if they want to and not be in a posi- 
tion where they take jurisdiction over the area but still do nothing 
ibout it. I think we find a good many cases coming in our industry 
now, the position of the National Labor Relations Board is not clear 
and this dairy represented right here today, his attorney could not 
tell him from court records or actions or anyplace else whether he 
should go to the Federal or to the State for action in his case. In 
the meantime his business is being jeopardized and being lost be- 
cause there is no clear division of delineation between Federal and 
State. 

Senator Purrett. Thank you. 

Mr. Porrrer. This is Mr. Van Schoick, Senator. 

Senator Lenman. Are the great companies such as National Dairy 
Products, Sheffield, Borden, and the Dairymen’s League in our State 
members of the Milk Industry Foundation ? 

Mr. Porrer. Yes, sir; they are, Senator. 

Senator Leuman. How do they negotiate? 

Mr. Porrer. They negotiate in a bargaining unit if they are in 
certain areas where that prevails, such as in the city of New York or 
in Schenectady, some other branch will bargain collectively with the 
group in that locality or as individual companies. They have no set 
pattern, no set policy. They follow the local precedent in the area. 
Senator Lenuman. They do negotiate locally ? 

Mr. Porrer. They do negotiate locally. 
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Senator Leuman. Which is what you are advocating ? 
Mr. Porter. That is right. 
The Cuamman. Senator Goldwater, have you any questions? 
Senator Gotpwater. No; I have not. 

The Cuairman. Now, I will ask the gentleman who is with you if 
he will give his name. 















TESTIMONY OF CHARLES E. VAN SCHOICK, PRESIDENT, PLEASANT 
FARMS DAIRY, POINT PLEASANT, N. J. 








Mr. Van Scnorck. My name is E. Van Schoick. I represent the 
Pleasant Farms Dairy in Point Pleasant, N. J. That is in Ocean 
County. We have a processing plant and we are engaged in the 
distribution of retail and wholesale milk. 

I do not have any written statement. I am going to tell you my 
story. 

We have a company union and we have a contract with our men. 
About 3 months ago the Teamsters AFL Local 680, attempted to 
become the bargaining agency in our plant. It was just at the time 
when we were renewing the contract with the union we already had. 
We continued on with our own union and signed our contract. We 
have approximately 93 employees; 90 people at work and 3 are out 
with the other union. 

The Cuarrman. You operate solely in the State of New Jersey? 

Mr. Van Scuoick. Solely in the State of New Jersey. 

The Cuamman. No interstate commerce then ¢ 

Mr. Van Scuorcs. No. 

The Cuatrman. Except you may sell outside the State, I suppose ? 

Mr. Van Scuoicu. We buy milk out of the State but we do not sell 
it out of the State. They have claimed a lockout. We have about 300 
wholesale accounts. They have picketed all of our wholesale accounts 
and also picketed the companies where we get our supplies. For ex- 
ample, we buy paper containers from American. They have gone to 
American and told them if 

The CuarmMan. When you say “they” you mean the teamsters? 

Mr. Van Scuoick. Yes, local 680. So we cannot go to American 
Can and get our supplies of paper because immedi: ately when we do 
they start picketing and American Can has from 7,000 to 8,000 em- 
ployees in their factory and they would start a cycle that those 7,000 
or 8,000 people would not pass the picket line. 

We also serve milk to Bendix in Red Bank. The AFL notified 
Bendix that if they continued buying milk off us they would shut off 
their supply of steel and copper in their plant. So naturally we de- 
sisted from selling them milk. Out of the 300 accounts that we have, 
wholesale accounts, they have succeessfully picketed about 150 of 
them, about half of our business. That is about the gist of it. 

The Cuamman. They are picketing you because you are not will- 
ing to hold an election to determine whether there should be a bar- 
gaining agent; is that the point? 

Mr. Van Scuorcx. No, in the first place, local 680 has never nego- 
tiated with us at all. They just started a picketline. We have been 
attempting to get some situation through the National Labor Board 
or the State mediation board, but we have not had any success yet. I 
did get a little success today. I had a little help here in Washington, 
going around to the different agencies. 
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Senator Lenman. Is your plant unionized ? 

Mr. Van Scuoickx. We have our own union. 

Senator LenmMan. It is a company union? 

Mr. Van Scnorcx. We are not affiliated with the AFL. 

Senator LenmMan. Are you an independent company ! 

Mr. Van Scuorck. We are an independent company. 

Senator Lenman. You do not belong to any of the larger com- 
panies ¢ 

Mr. Van Scuorcx. No, we are just an independent company. 

Senator Purrety. Have you been refused delivery of these paper 
containers by the American Can Co. when you have requested delivery 
and when you have had firm orders for those 

Mr. Van Scnorck. Yes. 

Senator Purrett. What have they told you the reason was? 

Mr. Van Scuorck. You see, we take our own tractor-trailer to their 
plant for deliveries. 

Senator PurrEetu. Yes. 

Mr. Van Scnorck. We took our truck to the plant of the American 
Can Co. to pick up the delivery and we were told that the union told 
American if they let us pick up the paper, then they were going to 
picket their plant and they would not let the people cross the line. 

Senator Purret,. Had it been your practice always to pick them 
up with your own trucks? 

Mr. Van Scuorck. Yes. 

Senator Purre.i. Will American Can effectuate delivery with their 
trucks ? 

Mr. Van Scnorck. No, they will not do it with their trucks. They 
have asked us to take them by carload. 

Senator Purrety. By carload? 

Mr. Van Scuorck. Yes. 

Senator Purretit. They will give you delivery by carload? 

Mr. Van Scuoick. They will if the men on the platform will load 
them. So far we have not gotten any deliveries. 

Senator Purrery. It is more than that. You do not usually buy 
them in carload lots? 

Mr. Van Scuorck. No, we buy them with our own truck. 

Senator Purrety. But the American Can actually told you they 
cannot effect delivery ; is that it? 

Mr. Van Scnoicx. They asked us not to take the delivery or we 
would force their factory out of work. In other words, the union told 
them. 

Senator Leuman. May I ask a question, Mr. Chairman? 

The Cuarrman. Senator Lehman. 

Senator Lenman. Have you ever filed an unfair labor practice 
charge against the teamsters ? 

Mr. Van Scnorck. We are going to file one as of today. 

Senator LenmMan. Have you ever in the past? 

Mr. Van Scuorck. No, I haven’t. I never had any trouble before. 

The Caarrman. How long has this condition been continuing ? 

Mr. Van Scuorcx. Since the 7th of February. 

The Cuarrman. Just a recent trouble you find yourself in? 

Mr. Van Scuorck. Yes; that is right. ‘ 

Mr. Porrer. May I add, Senator, that his employees are paid on a 
different basis than they would be if they joined local 680, and their 
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compensation rate is based on an incentive plan or commission rate by 
which those men earn more than they would under the wage scale of 
this other union. That is the reason his men are so loyal in staying 
with the union they now have. 

Senator Purreti. Have the unions at no time contacted you with 
demands? 

Mr. Van Scuorck. No. 

Senator Purretz. You have had no contact, no word from them in 
any way? 

Mr. Van Scnorick. No, not formally. Of course, every time I walk 
through the picketline somebody would say something to me. 
Senator Purreix. I know what they would say. We will not say it 
here. 

Mr. Van Scnorck. But I have had no formal negotiations with them 
at all; no. 

Senator Purrerit. No demands have been made upon you at all, 
then. It is simply the unwillingness on the part of your employees to 
join the union that is causing t he situation. 

Mr. Van Scuorcs. That is right. 

Senator Gotpwater. How many men do you employ? 

Mr. Van Scnorcr. Roughly, about a hundred. 

Senator Gotpwater. How many people do you serve in your com- 
munity ¢ 

Mr. Van Scuorcx. About 25,000 units. 

Senator Gotpwarter. This type of secondary boycott could very 
vitally affect the health of a substantial number of people? 

Mr. Van Scnorcr. That is true. 

Senator Gotpwater. Do you feel, in view of the fact that that action 
does affect local people, the State should have some right to control 
the situation that would create that hardship? 

Mr. Van Scuorck. Yes. I think the only thing the State seems to 
have is a mediation board, and we can’t get anything started with the 
mediation board. So there isn’t anything. We are going to try to 
go to court now and ask the judge to try to guide his judgment by the 
Taft-Hartley law, which would be the only way we could do it. 

Senator Gorpwaterr. Will your local courts give an injunction to 
stop this particular type of picketing or striking? 

Mr. Van Scuorck. There isn’t any situation in New Jersey in the 
books that would warrant it; no. “But we are trying to get them 
through the Federal rulings, to give their judgment. according to 
Federal rulings. 

Senator Gotpwater. But you have not asked the local courts to 
issue an injunction ? 

Mr. Van Scnorck. Yes, we are asking them now. 

Senator Gotpwater. To protect the health and the welfare of these 
people? 

Mr. Van Scuorck. Yes. That is what we are doing this week. 

Senator Gotpwarter. Do you have a law on your books similar to 
the one that my State of Arizona has, which prohibits secondary boy- 
cotts, that you think would be advantageous to you ? 

Mr. Van Scnorcx. It would in our line of business, yes. 

Senator Gorpwarter. Particularly in your line of business? 

Mr. Van Scuorcx. Yes. I mean, that is the very devastating thing, 
the boycotting. It might be like the Naval Air Station, for example. 
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And I have business with Fort Monmouth. Although they haven’t 
picketed the Naval Air Station yet, they might have by the time I 
get back. 

Senator Lenman. As I recall your testimony, the incident of sec- 
ondary boycott is due to the picketing that has been done by the 
teamsters union. 

Mr. Van Scuorck. Yes. 

Senator Leuman. To prevent you from receiving containers from, 
I think, the American Can Co. 

Mr. Van Scuorck. That is right. 

Senator Lenman. Now, if you had filed an unfair labor practice 
charge, and you had been able to prove your case, I do not think there 
is any doubt but that you could have received and could have obtained 
an injunction against that. 

Senator Purre.y. Senator, may I add something? I think Sena- 
tor Smith can enlighten us. But I believe you have a law in New 
Jersey that perhaps would preclude that, while there is nothing to 
lead you to believe that the Federal courts would not have given you 
relief. 

Mr. Castir. I believe I can throw a little bit of light on what ap- 
pears to have been a delay in this case. Mr. Van Schoick was not 
aware of the fact, up to within 48 hours, that purchasing 10 percent 
of his milk out of the State of New Jersey was consistent with inter- 
state commerce. Now, in the city of Columbus, Ohio, the Depart- 
ment of Agriculture ruled that where there was one half percent of 
the milk in interstate commerce they had jurisdiction. So I took it 
upon myself, not being a lawyer, to advise him that he should go to 
the National Labor Relations Board and show that he purchased 10 
percent of his milk in interstate commerce and demand that they take 
jurisdiction. And we have reason to believe they will. 

The Cuatrman. I think that probably will be the case, under the 
rulings made in the past. 

Thank you, gentlemen. 

Mr. Van Scuorcx. Thank you, Mr. Chairman. 

The Cuarrman. Mr. Benjamin Werne, general counsel, United 
Fresh Fruit and Vegetable Association. 
Mr. Werne, will you give us your story ? 


TESTIMONY OF BENJAMIN WERNE, COUNSEL, UNITED FRESH 
FRUIT AND VEGETABLE ASSOCIATION, WASHINGTON, D. C. 


Mr. Werne. Senators, if I may, since we have a written statement 
here for the record, and since you have been so pent, listening to 
all the witnesses, I would like to avoid any repetitive discussion. If 
I may, I would like to confine my remarks to some general observa- 
tions, subject to any questioning on your part, and some of the prob- 
lems may perhaps be covered in a supplementary memorandum. 

The Cuarrman. Go ahead and proceed in your own way. We are 
very glad to hear from you. 

Mr. Werner. Thank you, sir. 

As a prefatory remark, I would like to point out that what I say 
should not be construed as criticism of the labor movement or of 
reputable labor leaders, who have done a creditable job in furthering 
the interests of organized employees. On the other hand, there have 
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been unfortunate situations which have come to our attention all too 
frequently during the past few years. They call for a little frank 
discussion, to correct misunderstandings that have crept into the 
record. 

We have given long and careful consideration to the legislative his- 
tory of the Taft-Hartle “y Act, together with the voluminous transcript 
of the 1949 proceedings before the Senate and House committees. I 
hope that, as a result of some observations based on the analysis of 
these proceedings, I have something worthwhile to submit to you for 
consideration. 

I note that there has been a great deal of discussion that unions have 
had to pay very heavily under the Taft-Hartley Act, that inroads have 
been made upon organizational drives because unions are being har- 
assed, and that injunctions have been multiplying to the point where 
we have now “government by injunction.” 

The teamsters, with whom we have had most of our dealings in our 
industry, have undertaken certain practices in various cities (and I 
have indicated them in my summary and in my detailed statement) 
that, in my opinion, are not only unfair but are distinctly inimical to 
the operation and administration of any fair labor law. 

First of all, the topic of organization has been rather loosely dis- 
cussed. The association to which I am counsel represents approxi- 
mately 3,000 small companies. The Department of Agriculture has 
licensed, according to the last statistics that I have seen on the subject, 
some 25,000 companies. There must be several hundred thousand 
employees covered in this industry, concerned in the wholesale dis- 
tribution of fresh fruit and vegetables, to say nothing of the farmers 
and suppliers. 

The tendency has been, and it has mounted exceedingly during the 
last few years, for the teamsters to throw a contract at a company, 
whether the employees wish to be organized or not. If, for example, 
neither the drivers nor the warehousemen are organized, the contract 
is thrown at at the employer, and he is told to “sign or else.” 

Within the past few weeks, several company heads have called up 
or have come out to see us, telling about just such a procedure. When 
they asked for an election, they were told very bluntly: “We don’t go 
for elections. We represent your drivers. We will show you cards, 
and that is as much as you can see. You either sign up, or we throw a 
picket line.” 

Well, the primary picket line is perfectly legitimate, but they go 
far beyond that. You have heard illustration after illustration of 
the secondary boycott and of the trucking industry setup. We are 
vitally affected by identically the same situations. Pickets go to our 
retail outlets, go to our suppliers. Frankly, our small operators have 
been unable to stand up under the pressure ‘of the secondary boycott. 

Repeated efforts have been made to bring such matters before the 
National Labor Relations Board through filing of unfair labor practice 
charges. Procedures under the Board are so circuitous—this is no 
attempt to cast aspersions upon the integrity of the Board or its staff— 
that by the time the individual matter is settled, and I do not say this 
merely to be facetious, a truckload of tomatoes would be catsup. And 
that has been the typical practice in the industry. 

We are told that there has been too much freedom of speech on 
the part of the employer. Under the captive-audience doctrine, the 
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ule of parity, the employer is compelled by the interpretation of the 
National Labor Relations Board, sustained by the courts of appeal, 
allow an equal amount of time to the union representatives. We 
ive found that the union representatives don’t wish to come and talk 
to our people. They talk to our people off premises, through their 
rious subterranean channels. They will not come to us and accept 
the privileges that are offered them under the act and the interpreta- 
tion of the act. 

We had a situation, for example, in Mansfield, Ohio, where the 
lrivers were very dissatisfied with the teamsters’ operation. They 
onsidered themselves to be very poorly represented. Their claims 
ind contentions were never given any consideration. Representatives 
f the union would tell the management: This is it. Whether the peo- 
ple wish it or not, these are orders from the central trades council. 

We have a mandate. That is the language that we have been con- 
tantly pressured with. 

The Mansfield drivers took a vote and decided that they would like 
to decertify the union. Concurrently with this particular experience 
there was a drive among the warehousemen. ‘The warehousemen said, 

“We will have no part “of the teamsters.” A picket line was thrown 
ip around the warehouse. 

The union threatened management with unfair labor practice 
charges because of this legal decertification move. Fearing to get 
mixed up in unfair labor practice proceedings, the employer urged the 
men not to seek decertification. 

As a matter of statistical record, note that out of the 6,500 elections 
supervised during the 1951 fiscal year by the NLRB, approximately 
100 called for decertification. Of the 100, probably 74 decertifications 
resulted. With your permission, I would be glad to give the details 
on that in a footnote to my supplemented statement. 

Another point that has been driven home in our experience con- 
‘erns union security. I do not criticize the union for its desire to have 
a union shop. From vast experience coast to coast, I say that this 
whole theory of the union shop as a protection to the employees—I am 
not talking about management—appears to be a farce. It is a closed 
shop, delayed 30 days. Many employees have come to us, wholly 
unsolicited, who have been told that if they did not join the union 
within the 30-day period, they would be ousted. 

We also have situations where the individual is not taken into the 
union. I know there have been a number of discussions on the ques- 
tion of a closed union or an open union. The fact remain that, where- 
ever we have attempted to give the employees an opportunity to vote, 
the union has seen to it that the vote was in favor of union shop. 
That is why, at least from the teamsters’ point of view, we have so 
many union-shop contracts. 

Senator Purrei.. May I interrupt? How were these votes taken by 
your employees? Was that in secret ballot, or in open meeting? 

Mr. Werne. No; the employees didn’t even have a chance to vote by 
secret ballot. The employees came to the management and said, “Let’s 

take a vote on it.” And management said, “Go into a separate room. 
Supervise the election on your own. Take a vote, and decide for your- 
selves.” And that was the manner in which it was handled. When a 
union representative came down, however, he said, “Now, look, that 
vote doesn’t mean a thing. You fellows either sign up, or we have 
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means of handling you.” And, by the way, that quotation is an accu 
rate one, “We have ways of handling you.” 

Senator Purretn. You also mentioned the right to refuse to take 
people in. Does that apply to Communists, or what ? 

Werne. No; the local may feel that its membership at the 
present time is as it should be. ‘There aren’t enough jobs to go around. 
And so, through divers fashions, without even so much as offering any 
specific reason, they simply let it be known that they are not particu- 
larly anxious to take in more people. 

Senator Purret.. If there are not enough jobs to go around, would 
employers be employing additional people that would want to join the 
union ¢ 

Mr. Werne. The employers would not necessarily wish to employ 
additional people, Senator, but they have to take care of their present 
employees. If jobs should open up, and there is a need for additional 
employees, then, we will take care of you at that time. That, of course, 
is not nearly as rampant a situation as where they compel us to make 
the individual join under a union shop. 

Senator Purreni. Thank you. 

Mr. Werne. I needen’t go into any detail on the second: ry boycott 
cases unless you wish it. You have heard a great deal of testimony. I 
might say this: that there are a number of situations, which Ihave 
attempted to cover in my summary, where the Board and the courts— 
and I will not say deliberately, because I refuse to sit in judgment upon 
the integrity of any judici al or quasi-judicial body—have come up 
with some amazingly labored constructions of the law. 

Of course, it is “all defended on the basis of: “Labor is a unique 
field. The general legal maxims or principles that will apply in other 
branches of our jurisprudence do not seem to apply in labor. 

We have reached the point where there is utter lack of regard for the 
original intent of the statute, as one would normally read it. I have 
indicated, for example, the problem of the product boy cott. Obviously, 
the union doesn’t say, “We are inducing or encouraging your em- 
ployees to go out on strike.” But I have ‘yet to see the company that 
can keep its employees from going out on strike when we have such a 
product boycott. I have set forth a number of such situations in my 
detailed statement, to which I refer you. 

Let me add one point in connection with this. Many suppliers 
have told us, just as you have heard in the case of American Can: 
“We cannot afford to allow a picket line even to make it appearance 
in front of our place. We have too many contacts and dealings with 
other industries. It is very uneconomical for us to get involved.” 

Incidentally, the question of the “free rider’ > has come up very 
frequently. The unions have likened themselves to the bar associa- 
tions, or to the medical societies, and even to the Government. Might 
I point out that the unions have tremendous power by virtue of law? 
They are the bargaining agents of the employees, whether the em- 
ployees wish them to be or not, as long as the majority acted in an 
NLRB- -supervised election. With such responsibility should come 
also certain obligations on the part of the union. If the employee 
doesn’ t wish to join the union, to charge him with being a “free rider” 
appears to be more emotionalism than logic. After all, they have 
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sked for the right to represent the majority of the people—the mi- 
ority would be very happy to negotiate with the employer. As a 
atter of fact, minorities have tried time and again to negotiate with 
mployers, but obviously it constitutes an unfair labor practice. So 
1e minority has to retire and take whatever the majority gets for 
them. 

Hence, I feel that the analogizing is at best a very poor attempt to 

nvince us that people are taking advantage of this union representa- 

on in getting benefits for them without paying their way. 

On bargaining, we are told that Government should be kept out 
»f this whole field. All of the union testimony that I have been able 

read seems to have, somewhere along the line, a point that we need 
free” collective bargaining. Keep the Government out. 

Chat is excellent—once the Government has come in and given these 
people, the unions, a tremendous advantage over employers. I sub- 
mit that the word “advantage” is advisedly used. I don’t care if an 
mp love r has a billion dollars of assets. His billion isn’t worth a red 
ent if he can’t get m: inpower. The unions control the manpower. 

The Wagner Act has given them the right to demand all manner 

information from employers, data which borders on the confiden- 


ul. Nevertheless, they now feel that the Government should stay 
out. 

Chey oe at least be fair about it, settle for equation of the 
parties, and say: “Leave us at this point. Management has its rights 


and the union Pe is its rights. Let the two battle it out at the nego- 
iation table.” No! They say: “Give us our head start, and when the 
em Jloyer comes in with three strikes against him, then we say to the 
Government, ‘You stay out of the picture.’ ” 

fake the question of health and welfare fund. I don’t mean to in- 
timidate or insinuate that what is being done with the funds is neces- 
sarily illegal or even that it borders on the illegal. But we do have 
concrete evidence suggesting that huge surpluses have been built wp 
which can be used as slush funds to take care of economic warfare in 
which the union may engage. I know one situation particularly 
where a fund accounting was asked for. The company was told that 
it could not have the accounting, and to let well enough alone—this 
situation exists ina very powerful teamsters’ local. 

[ trust you to understand the reasons for not mentioning names of 
companies. Many of these are now in the midst of negotiations, and 
obviously it would be a bit embarrassing. 

The problem of responsibility is the fourth topic that I think merits 
just a brief mention. It is this question of no-strike no-lockout. Time 
and again we have asked the union for a no-strike clause, and the 
union says, “Well, we will give you a no-strike clause if you give us 
a no-lockout clause.’ 

Despite the fact that there has been a good deal of discussion on 
whether the doctrine of the Morand Bros. and Davis Furniture will 
in anywise be narrowly construed, the fact is that if there is a genu- 
ine economic lockout and by the farthest stretch of the im: wination 
that economic lockout can be deemed to be retaliatory, because of a 
multiemployer group setup, the lockout is an unfair labor practice. 

Again, the unions have demanded multiemployer contracts. They 
come to an area and say, “Here is our mandated contract. You must 
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sign.” In Sharon, for example, in Newcastle, quite a distance from 
the ¢ ity of Pittsburgh, the Pittsburgh contract is thrown at the com- 
panies. They must accept it. And yet if an individual company seeks 
to break out, because he has good reason for not bargaining as part 
of the multiemployer group, the union will not permit him to go out. 
If he seeks to lock out his employees, simply because he cannot oper- 
ate with one segment of his help, then he is met with a charge of un- 
fair labor practice. 

On the question of violation of the no-strike clause, the unions tell 
us very frequently, “We have to put in a clause limiting the damage 
to $25.” We can have a million dollars’ worth of damage, but $25 
is recoverable. Or we have to accept a struck-work clause, or a 
picketing clause, i. e., to fire anybody who crosses the picket line. 

We can theoretically refuse to negotiate any of these. Manage- 
ment has been allowed to be adamant in its bargaining position (as 
in the American National Insurance Co. case) provided it is not 
_ ring an ultimatum to the other side. But if these clauses are not 

ecepted, there is a picket line, or we are told that our suppliers cannot 
give us any material. 

These, in short, are some of the major problems posed in dealing 
with the teamsters union. And I would like to suggest that one point 
that has been brushed over very quickly in today’ s hearings—and | 
am not so sure that you have covered this in gr eat detail in the past— 
is the featherbedding proviso. You see, with the teamsters we — 
two major evils, the “seconds ary boycott and featherbedding. Now | 
appears that, under the reasoning of the Supreme Court in the ITU 
case and in the Gamble Enterprises case, involving musicians, a past 
practice of an industry can be codified into what will be regarded as 
the law of the land. 

I am not attempting to argue against the fairness or against the 
logic of trying to keep people employed. Nevertheless, to interpret 
the antifeatherbedding sections of the statute in the manner in which 
the Board has in the past interpreted them, and in the manner in 
which the United States Supreme Court has recently interpreted 
them, is only encouraging labor unions to impose camera upon us. 

We have an individual, for example, in Hammonton, N. J., as I 
point out on page 3 of my large statement, who delivers sweetpotatoes 
grown and packed on his farm to a firm at the Menands Regional 
Market in Albany. Sometimes the load is large and sometimes it is 
small. Now, can his driver help to unload the truck? “No” is the 
answer. A man must be hired from the union in Albany to handle 
the packages within the confines of the truck. That man is paid 
$14.82, regardless of how much or how little he moves or how long or 
how short a time he works. This practice has bee going on in the 
Albany market since 1951. And if any questions are raised as to why 
the employers put up with it, the answer is very simple. If we do not 
pay it, a secondary boycott stares us in the face; plus the fact that our 
merchandise will not move. 

Our product, like milk and like baked goods, is perishable. We 
cannot spend the time needed in processing charges, in going to court, 
and in trying to make the union understand that there is a legitimate 
process known as collective bargaining and that it works two ways. 

The philosophy of the Taft- -Hartley Act is not inimical to the in- 
terests of labor, I submit. Efforts to amend the law, we believe, will 
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be closely examined and wisely screened by our committee and your 
associates. If there is anything that we can do to be of assistance we 
will deem it a privilege to offer such help. 

The Cuarrman. Thank you very much. 

Senator Purtell ? 

Senator Purreiy. I wonder if, No. 1, it is true that in the past this 
has continued, and if so, whether it still continues: this practice, for 
example, in the metropolitan area of New York, where I understand 
that 1f a farm produce grower brings his truck into New York the 
truck must be met at a certain place and another driver take the place 
of that driver, or both of them drive to the place at which the produce 
is to be delivered or the cars at which it is to be unloaded, and that 
payment must be made to both men? Is that true, or did it ever 
exist ? 

Mr. Werne. It did exist. The extent to which it exists at the pres- 
ent time, Senator, I can’t say very definitely. Much information of 
that nature is withheld from us. 

You see, employers are often loath to speak out on the subject; the 
unions certainly will not reveal the true situation. However, that 
practice has existed in the past, and I know it does exist in some 
measure at the present time. 

Senator Purrei.. So that actually the employer has to pay for the 
services of 2 men, only 1 of whom can drive a truck anyway. 

Mr. Werner. That is right, but the other, you see, makes himself 
available under the language of the statute. The exaction “for serv- 
ices not performed or not to be performed” is, unfortunately, the 
touchstone of the whole subject. Over that language most seem to 
stumble. 

I would like to mention also that we have companies, for example, 
in Erie, seeking to get into the Cleveland market. The Erie firms 
are unorganized. The union didn’t say: “Let’s go before the Board 
and have an election. Let’s negotiate a contract.” They said: “No 
one will be admitted into the Cleveland market unless he is a member 
of the union and unless the company has signed the union contract.” 

Until recently, we had close-shop clauses in many contracts, despite 
the fact that we pointed out that they are illegal under the act. Team- 
sters representatives simply stood by and said: “Well, do you wish 
to make an issue of it?” 

Just recently, as I say, commending them, they took out the closed- 
shop clause and inserted one that meets the language of the statute. 

Senator Purren.. I would like to pursue that a little further, be- 
cause I am interested in it for a lot of reasons. In the case of the 
fellow bring the stuff to market, even though the driver of that par- 
ticular truck entering New York City, if it existed, or when it existed, 
and you tell me it did exist, might be a member of a union, a team- 
ster’s union, located elsewhere, in spite of that, that truck would have 
to have another driver on there of the local union? Is that your under- 
standing? 

Mr. Werne. That is my understanding. 

Senator Purrett. So both would be union men? 

Mr. Werne. That is right. 

Senator Purrrri. Both members of the teamsters union ? 

Mr. Werne. That is right, but different locals. 

Senator Purretzi. Thank you. 
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The Cuarrman. Thank you very much. 
Mr. Werne. Thank you. 


(The prepared statement of Mr. Werne is as follows:) 


STATEMENT OF BENJAMIN WERNE, COUNSEL, UNITED FRESH FRUIT AND VEGETABLE 
ASSOCIATION 


My name is Benjamin Werne. I am appearing here as counsel for the United 
Fresh Fruit and Vegetable Association, a nonprofit, nonmarketing nationwide 
association of growers, shippers, and wholesale distributors of fresh fruits and 
vegetables. The headquarters of the association are at 777 14th Street NW., 

Washington, D. C. 

In the aggregate, member firms handle approximately 75 percent of the com- 
mercial tonnage of these perishable commodities. About one-quarter of the total 
food consumption in the United States consists of these commodities. The cost 
of marketing them is a matter of widespread public interest. Labor is one of 
the principal items of cost. 

Employer members of this group deal regularly with a major union whose 
activities largely prompted the inclusion in the Labor Management Relations 
Act of the provisions of section 8 (b) (4) (A), relating to secondary boycotts. 
My attention will be devoted here almost exclusively to a review of the working 
of that provision, the extent to which its efficacy has been impaired, and pro- 
posals for modifying it. One other section of the statute which has been emas- 
culated by the courts and the Board also is of intense interest to this employer 
group; that is the so-called ban on featherbedding. 

In weighing various proposals for modification of the provisions of section 8 
(b) (4) (A), the legislative intent of Congress should be remembered. At that 
time, it was considered by the majority to be a socially desirable goal to restrict, 
if not wipe out, secondary pressure as a union power weapon. 

Sponsors of the amendment claimed to have branded all such pressure as un- 
fair. Senator Taft said specifically: 

“It has been set forth that there are good secondary boycotts and bad second- 
ary boycotts. Our committee heard evidence for weeks and never succeeded in 
having anyone tell us any difference between different kinds of secondary boy- 
cotts. So we have broadened the provision dealing with secondary boycotts as 
to make them an unfair labor practice.” * 

In testimony before this committee and the parallel group in the House, various 
union officials have offered glib arguments against any effort to restore the 
original meaning to the provisions of this section. Many “traditional” union 
practices have been made illegal, they say. These practices have long been 
regarded as legitimate. Employees may be compelled to work when working 
may be to their ultimate detriment. The act prohibits publicizing the facts of 
a labor dispute anywhere, they lament, and denies the union the right to exert 
peaceful economic pressure. The employee’s freedom of choosing not to work 
has been destroyed. 

Economic need to protect the self-interest of unions can be asserted in almost 
any dispute between management and labor whether the disagreement involves 
economic issues or union recognition. Failure or refusal of an employer to 
yield to union demands can threaten, from the viewpoint of the union, estab- 
lished union standards of wages and conditions of employment as well as its 
security. Yet the right of the union to take action to protect its self-interest 
has not been regarded as absolute. Union members who strike to enforce union 
demands may be discharged if the strike is in violation of a no-strike provision 
of a labor agreement, and this principle has been applied, under such circum- 
stances, even where the strike was caused by the employer’s unfair labor prac- 
tices. It is also now well established that in the case of an economic strike, the 
employer has the right to hire replacements for the strikers. 

Union self-interest is not sufficient justification for the secondary boycott. 
Legal remedies are available to the union, as well as the right to carry on 
economic warfare directly against the primary employer. If an employer denies 
recognition, the union can establish its right thereto and compel good-faith 
collective bargaining through the processes of the Labor Board. Encouragment 
of such orderly procedures is an essential goal of the act. Nevertheless, the 
union can also invoke strike action against the employer. 








193 Congressional Record 4198 (1947). 
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The law is So one-sided, these same union officials wail. They forget that 
the Taft Hartley amendments were initiated in an effort to overcome the obvious 
ne-sidedness of the unamended Wagner Act. There was no cry of one-sidedness 
when unfair practices of management were regulated, but not those of the 
nions: when management was obliged by law to bargain in good faith, but the 
mions were not; when traditional power weapons of the union were carefully 
harpened and preserved, while counterweapons of inanagement were blunted. 

Section 8 (b) (4) (A) has never hampered a union in carrying out a single 

timate activity. The union’s rights to organize, to picket peacefully, and to 
argain freely have not been infringed. 

Can as much be said for management? If the employer speaks to his em- 
jloyees on his own property during a preelection campaign, making remarks that 
re within the letter and spirit of the law, he must grant to the union repre 
sentatives an opportunity to use this same forum. 

Case after case could be cited where the employer does not even receive a 
chance to negotiate with the union, in the true sense of that word. The union 
throws a printed contract on the desk, and “you take it or else.” Very often, 
he union does not even represent any employees, much less a majority. 

I could cite instances from Albany to Mansfield, Ohio, from Cleveland to Salt 
Lake City, and on to the west coast, of union practices that employers have to 
put up with in order to carry on their business. Doesn’t the act protect them? 
It does, if they can afford to take a strike, or lose all their customers while they 
defy the union and await Board or court action. Our businessmen must sign 
with the union before they can get their trucks, for example, from Erie into the 
Cleveland market, or into the Albany market from New Jersey. 

Look at what has been happening to one smal! employer from Hammonton 
N. J. He delivers sweetpotatoes, grown and packed on his farm, to a firm at the 
Menands Regional Market in Albany. Sometimes the load is large; sometimes 
it is small. Can his driver help to unload the truck? No, sir; a man must be 
hired from the union to handle the packages within the confines of the truck. 
That man is paid $14.82, regardless of how much (or little) he moves, or how 
long (or short) a time he works. This has been going on since 1951. 

You need not take my word for this. Some examples are on the court records. 
There was a case in Kansas City. An injunction was granted against picketing, 
but only because the judge found that prior to the picketing, “the employer was 
given no opportunity to express his views on a contract, the execution of which 
was demanded by the union, or to discuss the subject, but was peremptorily told 
either to sign or suffer the picketing.” 

Or there was the case” where the court held it “significant” that the contract 
was not submitted as a basis for negotiation, but that the employer “was told to 
sign within 36 hours or a strike would be called * * *” 

Or there was the instance* where the union asked the employer to sign a 
contract without having its terms disclosed. The employer offered to discuss 
it with the union business agent, but the employees walked out instead. 

If the LMRA is such a one-sided law, management may well ask why it has 
been deprived of use of the lockout as a tactical maneuver. Management con- 
tends that it should be permitted to exert such pressure against concerted efforts 
by employees. Surely, it is as justifiable as use of the secondary boycott. The 
Labor Board has flouted the clearly expressed view of at least two circuit courts 
by holding the defensive lockout to be an unfair-labor practice. 


} 


I. SECONDARY BOYCOTTS 


You cannot isolate the provisions against secondary boycotts or against feath- 
erbedding. They must be examined within the framework of the legislative 
picture as a whole, 

The act’s primary aim was to reduce industrial strife and to lessen disputes 
that interrupt interstate commerce. 

The right of Government to confine the area of industrial warfare by eliminat- 
ing secondary boycotts is beyond question. The union’s right of free speech 
is not thereby denied.” One court has summarized the authority of Government 
as follows: 


2 Vaughan v. Kansas City Moving Picture Operators Union (D. C. Mo., 36 F. 2d 78) 
* Canter Sample Furniture House, Inc., v. Retail Furniture Employees (122 N. J. Eq 
575) 

*North East Teras Motor Lines, Inc., v. Dickson (219 S. W. (2d) 795, Texas). 

5 Carpenters & Joiners Union of America v. Ritter’s Cafe (315 U. S. 723): United 
Brotherhood of Carpenters & Joiners of America vy. Sperry (C. C. A. 10th, Nov. 2, 1948 
23 LRRM 2040). 
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“The constitutional right of free speech and free press postulates the authority 
of Congress to enact legislation reasonably adapted to the protection of inter- 
State commerce against harmful encroachments arising out of secondary 
boycotts.” * 

The present statute limits the exercise of union economic pressure, but leaves 
open to the unions all other methods of communication concerning the dispute 
except secondary strikes and secondary picketing. The Supreme Court, upon 
sustaining an injunction against secondary picketing, said: 

“Restriction of picketing to the area of the industry within which a labor 
dispute arises leaves open to the disputants other traditional modes of com- 
munication.” * 

Secondary boycotts in the hands of large unions and allied union groups have 
caused serious economic injury to persons not interested in the dispute. Small 
business and the public have been the principal victims of such activity. 

Speedy and effective Government intervention through the Labor Board’s ap- 
plication to the Federal courts for a temporary injunction pending decision of the 
case, on the basis of the Board’s reasonable belief that a proscribed secondary boy- 
cott is being waged, is essential to limit the spread of industrial warfare and the 
economic injury—to innocent parties and to the national economy—resulting 


therefrom. Such widespread effect of the secondary boycott was pointed out by 
the United States Court of Appeals for the Tenth Circuit : 

“And the general practice of establishing and maintaining secondary boycotts 
of that kind multiplied or extended throughout the country would necessarily 


effect a reduction in the flow in interstate commerce of both raw materials and 
manufactured commodities.” * 


rhe claim that “Government by injunction” 
Because only the Government through the Labor Board can invoke the injunctive 
remedy, the possibilities of abuse are substantially minimized. The statutory 
right of a private party to sue for damages caused by secondary boycott does 
not include injunctive relief. The remedy in damages is inadequate in most 
instances because the loss is usually substantial and irreparable. 

Section 8 (b) (4) (A) intended to obliterate the distinction formerly made by 
a number of courts between “good” and “bad” secondary pressure. The pro- 
visions were designed to cover all forms of secondary action by employees “in 
the course of their employment.” 

The biting logic of Mr. Justice Brandeis’ dissent in the Duplex case” is con- 
stantly referred to and hailed as a milestone from which we are steadily receding. 
For Mr. Brandeis, the question was: “May not all with a common interest join 
in refusing to expend their labor upon articles whose very production constitutes 
an attack upon their standards of living and the institution which they are 
convinced supports it?’ His analysis of “matters of common knowledge” led 
him to answer his own query in the affirmative. 

But unions have come & long way since 1921 when Justice Brandeis wrote his 
opinion—both in terms of protection under the law, and in terms of the economic 
power and pressures they may muster. Even Justice Brandeis refused to sup- 
port boycotts which “are illegal because they are conducted not against a product 
but against those who deal in it and are carried out by a combination of persons 
not united by common interest but only by sympathy * * *.”™ 

Major portions of that dissent by Justice Brandeis are conveniently forgotten 
by union critics of 8 (b) (4) (A). For example, he made it plain that it was 
within the province of the legislature to limit “individual and group rights of 
aggression and defense” and ‘ ‘substitute processes of justice for the more primi- 
tive method of trial by combat.’ 

The Wagner Act did not limit employee rights of “aggression and defense.” 
It merely provided alternative methods and processes for settlement. Only the 
continual growth of power brought forth the Taft-Hartley amendments, finally 
circumscribing union aggression. 


Despite this legislative history, 


has been restored is unwarranted. 


the Labor Board has seen fit to apply the sec- 
tion in such fashion as to whittle away its effectiveness to a point where it would 


oo nited Brotherhood of Carpenters & Joiners of America v. pare, supra, note 5. 
7 Carnenters & Joiners Union of America vy. Ritter’s Cafe, supra, 727, 

® United Brotherhood of Carpenters & Joiners vy. Sperry (23 LRRM 2040, 2044). 
® Amalgamated Assoc., etc., V¥. Divie Motor Coach Corp., (C. A. 8, 23 LRRM 2098). 
2° Duplex Printing Co. v. Deering (254 U. 8S. 443). 

“Td. at 483. 

41d. at 488. 
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ppear that as many secondary boycotts are permitted under the law as are 
ohibited. 

{n examination of the NLRB and court decisions in situations where it has 
en determined that there was no violation under the act quickly reveals gaps 
the current provision. 


Secondary pressure accomplished through means other than a strike or con- 
certed refusal on the part of employees “in the course of their employment” 
is not affected by the statute 

\ contractors’ association claimed that the glaziers’ union and its agents en- 
caged in a comprehensive campaign of boycott to prevent the use of preglazed 
building materials in the construction area. Pursuant to that objective, the 
nion announced a ban against the use of preglazed sash, passed bylaws and 
yvorking rules prohibiting work on jobs for contractors using such sash, refused 
o assign or permit glaziers to work on jobs which the union designated as unfair, 

d caused work stoppages and work refusals by glaziers on jobs where the con- 
ractors were on the unfair list. Each of these activities was a violation of the 
law, per se, employers contended. 

The record disclosed beyond doubt, the court agreed, that there was a care- 

lly designed plan to prevent use of the preglazed sash. Even so, it concluded, 
he conduct considered separately or in its entirety did not violate the secondary 
boycott provisions of the law. 

from the unambiguous language of the act, the court declared, it is evident 
that a union is proscribed only from engaging in, or inducing or encouraging 
employees to engage in, a strike or concerted refusal in the course of their 
employment to handle or work on any materials, or to perform services, where 
an object is to force or require any employer or other person to cease using, 
or otherwise dealing in, the products of any other producer, or to cease doing 
susiness with any other person. 

While the union activities referred to “might furnish the inducement or 
encouragement for employees to strike or to engage in a concerted refusal to 
work,” said the opinion, “yet this would not constitute a violation in the absence 
of such strike or concerted refusal on the part of the employees ‘in the course 

f their employment.’ The objective must be accomplished by the specific means 
which the section defines and not otherwise.” 

Thus, the bylaws and working rules of the union were not violative per se 

because they are not the means which are inhibited by the statute.” The 
court found the same to be true of the designation of certain contractors as 

nfair. 

For the same reasons, a mere refusal to permit members to work on the job 
where preglazed sash is used did not come within the condemnation of the 
statute. This is so, the court stated, because of the law’s limitation to activities 
of employees “in the course of their employment.” Employees cannot be engaged 
in a strike or concerted refusal “in the course of their employment,” according 
to the court, prior to the establishment of an employer-employee relationship. 
(Joliet Contractors Assn. v. NLRB, (C. A. 7; 31 L. R. R. M. 2361).) 


2. Situs of the picketing has been scized upon by the Board and courts as a means 
of removing some secondary activity from the prohibition of the act. 

Geographical location of the union activity was emphasized by the NLRB in 
Pure Oil Co., (84 N. L. R. B. 315 (1949)). The company used a dock jointly 
with Standard Oil Co. of Ohio, with whom the union had a dispute. The union 
picketed the dock and refused to permit Pure Oil to send its employees on the 
dock to handle its own oil. That picketing was held not in violation of section 
8S (b) (4) (A) since injury to the secondary employer resulted from activity 
which was restricted to the primary site. 

The NLRB used the same approach in Ryan Construction Corp. (85 N. L. R. B. 
417). Ryan, the secondary employer, was doing construction work within the 
primary employer’s manufacturing plant. Following a dispute between the pri- 
mary employer and the union, the latter picketed the entire site, including a 
special entrance used exclusively by Ryan’s employees. The NLRB ruled that 
because the union activity was confined to the primary site, the effect of break- 
ing relations between Ryan and the primary employer did not amount to a viola- 
tion of section 8 (b) (4) (A). 

In NV. L. R. B. vy. International Rice Milling Co. (341 U. S. 665 (1951), the 
union picketed the entrance to the primary employer’s premises and refused to 
allow a customer to pass. The NLRB had found no violation of section 8 (b) 
(4) (A), basing its finding largely on the primary situs theory. The NLRB had 
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indicated that the secondary effect of disrupting the primary employer's rela- 
tions with his customer should be allowed as long as the union activity was con 
fined to the site of the primary dispute. 

The Supreme Court upheld the decision, but reached its conclusion by different 
reasoning. The High Court said that the picketing did not violate the act be 
cause it did not amount to an inductment to the “concerted” activity by the 
employees of another employer 

Another union struck an employer and placed a picket line at the employer's 
premises. Part of the picketed premises was also used by a second employe1 
under a contractual arrangement between the two employers. Employees of the 
second employer, who had no dispute with the union, refused to cross the picket 
line to work for the second employer on the struck premises. In addition, the 
striking union requested another union not to permit its members to work at the 
struck premises. The other union agreed to cooperate and stated that its mem 
hers would perform certain services for the second employer unless advised that 
the goods were “hot.” 

The Board ruled that the 


striking union was not engaging in a secondary 
bovcott to force 


the cessation of the business arrangement between the two em 

ployers in connection with the use of the premises in common. According to 
the Board, the picketing of the premises was traditional primary action and 
that the picketing also affected the second employer was merely incidental. 

‘A strike,” the Board said, “by is very nature, inconveniences those who 
customarily do business with the struck employer.” As for the striking union's 
appeal for the cooperation of the other union, the Board ruled that that was also 
“traditional primary action” since the appeal was limited to the struck prem- 
ises. (Oil Workers International Union, Local Union 846, etc. (84 N. L. R. B. 
No. 38).) 

There was the situation where the striking union had its members follow 
trucks of the struck employer. The union’s cars carried no sign or placards. 
When the employer's trucks reached their destinations, the union members did 
not picket. Instead, they reported the destination of the trucks to a union 
official, together with the name and address of the persons at the point of destina- 
tion who were doing business with the struck employer. The union official then 
contacted those persons for the purpose of dissuading them from doing business 
with the employer. The Board ruled that such conduct by the union, its mem- 
bers and officials, did not constitute an illegal secondary boycott. (Lumber and 
Sawmill Workers Union, etc. (ST N. L. R. B. No. 135).) 

In still another instance the striking union picketed the struck employer’s 
trucks at the premises of its customers. Such picketing had the effect of induc- 
ing the employees of the customers not to do any work in connection with the 
truck or the goods thereon with the consequence that there was a cessation of 
business between the struck employer and its customers. 

The Board said that such union conduct was not illegal secondary boycott 
within the meaning of the act because of the nature of the struck employer’s busi- 
ness, Which consisted of the operation of a fleet of commercial trucks, transport- 
ing products over a wide area. 

The employers’ premises, as such, consisted only of a terminal and dispatcher’s 
office both of which were removed from contact with the employer’s customers. 
Picketing such premises, alone, according to the Board, would be pointless. The 
Board said that “in view of the roving nature of its business” the only effective 
means of bringing direct or primary pressure on the struck employer was by 
the type of picketing engaged in by the union. Hence the Board ruled the picket- 
ing was valid primary picketing (/nternatiOnal Brotherhood of Teamsters, 
Chauffers, Warehousemen and Helpers of America, etc. (87 N. L. R. B. No. 82)). 

Another employer refused to permit certain union representatives upon his 
premises to inspect the shipping docks. Thereupon, the union representative 
did not permit its members employed by other employers doing business with 
the first employer to drive into the shipping docks. The object of such action 
was to compel a cessation of business with the first employer until it permitted 
the union representatives to enter the shipping docks. The Board ruled that 

these circumstances presented a primary dispute rather than a secondary boy- 
cott within the meaning of the act (Montgomery Ward & Co. (87 N. L. R. B. 
No. 30)). 

The Board has also validated roving picket lines in the transportation industry. 
The teamsters union followed the trucks of a motor carrier, with whom it was 
engaged in a dispute, to the premises of the customers of the carrier. At this 


place, the union picketed the carrier’s trucks. The customers were also em- 
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vers. When the carrier’s trucks left the premises, the pickets left. The 
ard held that the picketing did not violate the ban against secondary boycotts. 

The Board said: 

“The respondent union was free within the founds of primary action to publish 
he world the facts of its disputes with Schultz and thereby enlist public 
port for its cause. Concededly, in selecting a forum to air its grievance, 
chose those locations and occasions most likely to advise Schultz’ customers 
d their employees in New York City that the replacement drivers, about to 
d or unload produce for Schultz, were taking the jobs of the regular truck- 
ers who had been locked out by their employer. But the forum so selected 

within the immediate vicinity of Schultz’ own trucking operations and the 
grieved employees’ own employment. 

“Indeed, as the trial examiner found, there was no other place in New York 

ty where the respondent could give adequate notice of its dispute with Schultz. 
herefore selected the struck vehicles as the most appropriate objects of 
nary pressure. In so doing the respondent was acting in a manner traditional 
uployees in all other industries, who choose to stand before their place of 
ployment and point out their replacements to the interested public as strike- 

eakers, and their employer as unfair’ (Schultz Refrigerated Service, Inc. 
N. L. R. B. No. 82)). 


iny interruption to business that is found to be “incidental” to a primary 
dispute has been held not violative of the act 


* * where there is no labor dispute,” a Federal district court held, “other 


in that with the employer against whom the work stoppage is directed, the 

that the union's concerted refusal to work or handle certain material affects 
at employers’ business relations with a neutral employer does not require the 
clusion that section 8 (b) (4) (A) has been violated.” 

In that case, company A had a contract with the union, the facts show. In 
he course of its business of installing heating and ventilating systems in public 
uildings, A purchased radiator enclosures from company B, which did not 
mploy members of the union. Employees of A were induced to strike and refuse 

handle or work on any B products. B sought an injunction, which was denied 

the court. 

While it was true that the effect of the union’s activities was to force A to cease 
doing business with B, the court explained, this may be considered as an “inci- 
lental” effect and did not convert lawful primary action into unlawful secondary 
action, 

There was no labor dispute between B and the union. All activities and dis- 
agreements were primarily and solely with A. Thus, the judges concluded, “the 

reumstances shown to exist here fail to fit the case within the framework 

the traditional concept of a secondary boycott” (Douds v. Sheet Metal Work- 

s Union (U.S. D. C., E. D. N. Y., 101 F. Supp. 273) ). 

The Court of Appeals for the Second Circuit agrees that the section does not 
proseribe inducement or encouragement of customers of a neutral employer to 
refuse to cross primary picket line, as such. If picketing at the place of business 
of the neutral employer is otherwise lawful, as being in nature of primary 
picketing, it does not violate the act merely because customers of the neutral 
refuse to cross a picket line (NV. L. R. B. v. Service Trade Chauffeurs (C. A. 2, 191 
F, 2d 65)). 

}. Ordering a single man off the job did not constitute a violation: concerted 
action implies a group or combined effort 


The Board said: “Consistent with common usage of the word ‘strike,’ implying 
collective or group action by a number of employees, the Board has always de- 
fined a strike as a combined effort on the part of a body of workmen employed by 
the same employer to enforce a demand by withdrawal of their services. It is 
eadily apparent from the language of the entire act that Congress did not intend 
to redefine the word, and that a proscribed strike must involve more than a 
single employee. Thus, section 8 (b) (4) (A) (which contains the boycott ban) 
speaks of a ‘concerted’ refusal by ‘employees’ in the course of ‘their’ employment. 
{Italic added.] Further, the word ‘strike’ is defined in section 501 of the act as 
an ‘concerted stoppage of work by employees * * * and a concerted slowdown or 
other concerted interruption of operations by employees.’ We perceive nothing 
elsewhere in the act warranting a departure from this unambiguous language” 
(Local 55, Carpenters Union; Gould & Preisner (82 N. L. R. B. No. 137)). 

$1346—53—pt. 2——14 
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As has been noted, a similar case decided by the Supreme Court involved pick 
eters who had set up a line at the entrance to the primary employer's premises 
and who had refused to allow a customer to cross. 

The inducement not to deal with the primary employer was on an individual 
basis, exerted against customers’ employees only as they approached the picket 
line; such action was held not pressure to bring about a concerted response, as 
the statute contemplated. The real basis of the decision was that the union 
pressure was directed toward individual secondary employees and that any 
response on their part would be separate (N. L. R. B. vy. Intl. Rice Milling Co., 
supra). 


5. A secondary boycott that is solely the product of requests addressed by a union 
to management or supervisory personnel is not barred by the language of the 
act. Oollaterally, “hot cargo” and “struck work” provisions have been held 
not to violate the ban. 


An embargo on an express company’s goods that was solely the product of re- 
quests addressed by a union to management or supervisory personnel did not fall 
within the purview of the Labor Act’s ban on secondary boycotts. Pressure on 
the employees of neutral employers was absent. So ruling, a United States Court 
of Appeals backed the NLRB, which refused to find that the union had violated 
the act. 

The court stated: 

“The union cannot have committed an unfair labor practice under this section 
in regard to those employers who refused to handle Rabouin’s shipments under 
the terms of the area-agreement provision relating to cargo shipped by struck 
employers. Consent in advance to honor a hot-cargo clause is not the product 
of the union’s ‘forcing or requiring any employer * * * to cease doing business 
with any other person’.” 

A direct strike carried out by the union against the trucking firm, using non- 
union employees under a lease arrangement, was specifically protected, the court 
declared. The union was not striking to bring the lease arrangement to a halt, 
but to foree the primary employer to hire only its own members pursuant to 
contract. 

“The mere fact that petitioner may have been forced,” said the opinion, “to 
cease the lease arrangement with the neutral as a byproduct of his own local 
labor difficulties cannot bring the strike against him within the category of 
a secondary or prohibited boycott” (Conway's Express v. NLRB (U.S. C. A. 2, 
No. 151 (20 L. R. R. M. 2617) ). 

In the same vein, an agreement between member companies of an association 
and a union to ban the use of nonunion products does not fall within the prohibi- 
tion of secondary boycotts in the Labor Act. 

The association in one case was composed of companies installing heating and 
air-conditioning units. It had an agreement with the union under which asso- 
ciation members were permitted to install only products manufactured in their 
own shops or by other members of the union. The charging employer was outside 
of the association, and was nonunion; it was unable to get its products installed 
by association members. 

When the union pulled the men off an installation project because nonunion 
materials were being used, the stoppage was arranged by passing the word to the 
supervisor (not an employee under LMRA). Thus, the man who was induced 
to hold off the work was a supervisor, so that there was no inducement of em- 
ployees to engage in the strike (heating, piping, and air-conditioning contract, 
New York City Association, Inc., and Dierks Heating Co., Inc., and Ferro-Co 
Corp. and Sheet Metal Workers International Association, cases No. 2-CA-2185, 
2-CB-693 ). 

The facts disclosed at the hearing of another such case deserve to be outlined. 
B. F. Spinney Co. of New Haven, Conn., shipped certain merchandise by Branford 
consigned to Spinney at Syracuse, N. Y. The goods were loaded into a trailer 
owned by Western, but temporarily in the possession of, and under the control of, 
sranford under an exchange arrangement not unlike that existing between rail- 
roads, whereby freight cars are used by lines other than the owner. 

Branford, using its own tractor, delivered the trailer or box at its Albany 
terminal. It was intended to unload the box at Albany, N. Y., and transfer the 
merchandise to Gorea’s Express for delivery at Syracuse. The trailer arrived 
at Albany early in the morning, and before any step was taken to handle or 
unload same, Mitchell, an employee of Branford, answering the telephone in 
the absence of Cooper, the terminal manager, was advised by Postma, the busi- 
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ess agent of local 294, not to move the trailer until he, Postma, could talk 
ith Cooper. 

Mitchell shortly afterward, upon the arrival of Cooper, told him that the box 

is tied up. Cooper thereupon teletyped the Branford owner, and the owner 
dvised in substance that the box should be left alone or to let it remain tied 

p. The box thereupon remained at Branford’s Albany terminal for about a 
onth until Spinney, the shipper, removed his goods therefrom. 

During that period no special effort was made by Branford management to 
equire its employees to unload the box. Mitchell was so requested by Cooper 
n one occasion, but it is evident that the request was not considered as an 
rder by Mitchell, and that Cooper assumed that Mitchell and the other three 
\lbany terminal employees of Branford had knowledge that the box was tied 

and that they would not handle its contents. 

No unfair labor practice was found; the holding was that the result was 

hieved by direct negotiation with the employer. An injunction was refused 

finding that the owner of the Connecticut company advised his manager in 
Albany not to attempt unloading of truck during strike (Humphrey v. Local 
294, IBT, U. 8. D. C., N. D. N. Y. 1950). 


\lliance of interest has been held to render the law's proscription inoperative 


An important exception to the secondary boycott cases must be borne in mind. 
his is the so-called ally situation established by a Federal district court in 
enying the Board’s application for a temporary injunction against a secondary 
boycott. 

In that case, a union sought by picketing to encourage employees of a sub- 
ontractor to engage in a strike im order to compel their employer, the subcon- 
actor, to refuse to do work for a contractor. The subcontractor was engaged 

selling the services of its employees to the subcontractor, who supervised 
the subcontractor’s employees’ work which had substantially increased because 

f the strike against the contractor. 

The court held that, under these circumstances, the subcontractor was not a 
neutral but an ally of the contractor and that the subcontractor’s activity as 
such an ally brought about the picketing by the union. The decision is based 
on the theory that the subcontractor and the contractor were not “doing busi- 
ness” within the meaning of section 8 (b) (4) (A) of the amended act, and 
consequently there was no illegal secondary boycott (Douds v. Metropolitan 
Federation of Architects etc., 75 F. Supp. 672). 

No injunction will be granted if it appears the third party is so closely 
identified with a party to the labor dispute as to indicate that he has an interest 
in the dispute. 

In 188 West 48th Street Theatre Co. v. Lederfine (1949, N. Y. S. Ct.) the owner 
unsuccessfully sought to restrain the union from picketing his theater during a 
labor dispute with one of the concessionaires in the theater. Injunction against 
all picketing was denied by the trial court since it found that there was a unity 
of interest between the theater and the concessionaire, though the union was 
enjoined from using placards indicating that the theater itself was unfair to 
organized labor. 


Placing an employer's name on an unfair list is protected primary activity 

Placing a firm’s name on an unfair list is protected. If individual union mem- 
bers refuse to perform work on products of such an employer, the result is not 
violative of the act, no matter how concerted the effect may be. 

Look at the facts in the leading case in point, as recited by the court. Western 
Inc., is a meatpacker, with a packinghouse at Miami, Okla., and sells meat 
processed by it in the tristate area of northeastern Oklahoma, southwestern 
Missouri, and southeastern Kansas. Local 308 of the Amalgamated Meat Cutters 
and Butcher Workmen of North America was engaged in organizing activities. 

On November 24, 1948, pursuant to a petition filed by respondent local 308, an 
election was conducted at Western’s plant by the National Labor Relations 
Board. Local 308 lost that election. In September 1949 local 308 again made 
plans to organize the workers of Western and thereafter made demands on 
Western for recognition of the local as collective bargaining representative of 
Western’s employees and that Western negotiate a collective bargaining contract 
with it. 

Western rejected the demands, unless and until the local had been duly 
designated as representative of its employees at an election. As of midnight 
November 23, 1949, local 303 placed Western on its unfair list and notified all 
of its members accordingly. 
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After Western was placed on its unfair list the local passed a resolution, in- 
corporated in the minutes of one of its meetings, that “no meat cutter of local 
303 shall buy any meat from Western” and that “no one shall handle any meat” 
of Western after November 23, 1949. 

Thereafter, the business agent of local 303, his secretary, and 1 or 2 other 
officers of the local, stated to members of the local that they were not to handle, 
buy, or sell Western’s meats as of midnight November 23, 1949, and that if they 
did so, the bylaws of the local provided that they could be subject to a fine of 
$100 or $150 by the local 

Various individual members of the local informed their employers who were 
then doing business with Western of the action taken by the officers of their 
local, and that the employees would be subject to a fine by the local if they were 
required to work on Western's products. 

The business agent of local 303 personally contacted some employers and 
caused letters to be sent to other employers, employing members of local 303, 
informing them that Western was on the unfair list and that members of local 303 
were not allowed to handle meats from Western. 

On or about November 25, 1949, a number of meat wholesalers who customarily 
did business with Western stopped buying meats from it. The wholesalers ceased 
doing business with Western after receiving notice that Western had been placed 
on local 303’s “unfair list” because they did not desire to have any labor diffi- 
culties with their employees who were members of local 303, or subject their 
employees, members of the local, to the imposition of a fine. 

This was ruled not sufficient to establish a prima facie showing of violation 
of 8 (b) (4) (A). (NLRB vy. Amalgamated Meat Cutters, AFL (U. 8. D. G., 
WD Me SW, 91 F. Supp. 690). Also, see NLRB vy. Denver Bldg. & Constr. Trades 
Council (CA 10; 1951), 21 Labor Cases, par. 66. 710; Aimsey Mfg. Co. (1950), 
89 N. L. R. B. 1168; R. A. Emison, d. b. a. Santa Ana Lwmber Co, (1949) 87 
N. L. R. B. 937). 


8. “Hot cargo” letters were ruled not within the act’s ban on secondary activity 


During a dispute with the primary employer, the union sent letters to other 
unions informing them that products of the secondary employer were “hot”? when 
they reached the loading dock of the primary employer. Both employers had 
used the dock previous to strike. The letters were no more than “requests to 
respect a primary picket line” and did not constitute violation of section 8 (b) 
(4) (A), the Board ruled (Pure Oil Co. (Toledo, Ohio), (1949) 87 N. L. R. B. 


315). 
9. A consumption boycott docs not violate the law 


In a discriminatory-discharge case, the NLRB ruled that organizing a national 
consumption boycott against a primary employer did not constitute a violation 
of section 8 (b) (4) (A) (Hoover Co. (1950), 90 N. L. R. B. 1614; enforcement 
denied on other grounds, CA 6 (1951); similarly, NLRB vy. Service Trade Chauf- 
feurs, Local 145, CA 2 (1951)). 


10. No boycott can exist unless there is a labor dispute between the union and the 
primary employer with whom the secondary employer, subjected to such action, 
is compelled to cease doing business 


An installer of radiators violated the collective-bargaining agreement with the 
union which represented its employees, by using radiator covers manufactured 
by another employer that does not employ members of that union. The union 
was not seeking to represent employees of the radiator-cover manufacturer and 
was not otherwise engaged in any labor dispute with that manufacturer. 

It was not an unfair labor practice for the union to induce employees of the 
installer to refuse to handle covers obtained from that manufacturer, even 
though such action compelled the installer to cease doing business with the manu- 
facturer (NLRB vy. Sheet Metal Workers Int'l. Assn., supra). 


11. A boycott by @ union composed of agricultural laborers is not violative of 

8 (b) (4) (A) 

Under the amended act, a “labor organization” is defined as an organization in 
which “employees” participate, and the definition of “employee” excludes any 
individual employed as an agricultural laborer. Applying literally the statutory 
definition of “employee,” the court concluded that a union composed exclusively 
of agricultural laborers is not a “labor organization.” Such union is therefore 
incapable of engaging in an unfair labor practice, in the nature of a secondary 
boycott, unless it is acting as an agent of a “labor organization.” 
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This literal interpretation is proper, according to the court. Although one 
the purposes of the amended act was to protect farmers from injury resulting 

secondary boycotts, the boycotts from which such danger was anticipated 
re those engaged in by unions representing industrial employees and not 
se engaged in by unions representing agricultural employees (DiGiorgio 
it Corp. v. NLRB (CA, DC) (191 F. 2d 642; cert. denied 342 U. S. 869) ). 


II, FEATHERBEDDING 


Featherbedding is economically unjustifiable. While appreciating the prob- 

s and conditions that gave rise to some of these practices, there is little 
iestion that they are largely undesirable—except in the interest of small 
ressure groups. They hinder productivity, they boost costs, and they delay 
passing along the full benefits of technological improvements. The work poten- 

| of men is wasted, if not utterly lost. 

Despite this realization on the part of Congress, we find again that the law’s 
provisions have been interpreted in such manner as to render them well-nigh 

seless. In decisions only recently handed down by the Supreme Court,” it was 
eld that the law did not deter the unions from continuing their make-work 

dition, 

In the ITU case,* the NLRB had admitted that no “services” within the 

ning of the provision were being performed by the typesetters, because no 

nsideration accrued to the publishers. However, seizing on a statement by 
Senator Taft that rest-period demands were not in the nature of an exaction, 

e Board analogized the two situations. After all, only about 5 percent of the 

ployees’ time was wasted in this bogus typesetting. 

A mere offer of services was sufficient compliance with the act, according to 
the Labor Board’s decision in the Musicians case.” The Sixth Cireuit reversed, 

ng that the Board’s decision would make it possible for a union to nullify 

e section merely by asserting that it desired to perform. 

Mr. Justice Jackson dissented from the decision to reverse the lower court’s 
finding. Listen to what he said: 

* * Granted that Congress failed to reach all “featherbedding” practices, 
enactment should not be interpreted to have no practical effect beyond re- 

liring a change in the form of an exaction. * * * 

But the Court holds that, so long as some exertion is performed or offered 
by the employees, no matter how useless or unwanted, it can never be said 
hat there is an exaction for ‘services which are not performed or not to be 

formed.’ This language undoubtedly presents difficulties of interpreation, 
ut I am not persuaded that it is so meaningless and empty in practice as the 
Court would make it. Congress surely did not enact a prohibition whose prac- 
tical application would be restricted to those without sufficient imagination to 
invent some ‘work.’” [Emphasis added. ] 

The union, Justice Jackson concluded, has devised “a new expedient to 
perpetuate a union policy in the face of its congressional condemnation.” 

A dissent was similarly registered by Mr. Justice Clark, joined by the Chief 
Justice, in the ITU case. ‘*Today’s decision,” they declared, “twists the law by 
he tail. * * * Anomalously, the more wasteful the practice the less effectual the 
statute is.” 

The Court solved complex interpretive problems, this dissenting opinion states, 
by simply scrapping the statute’ with a “broadside finding” that “bogus” is 
work. A further illuminating quotation from that dissent may hold the key 
to legislative needs. 

“But the (Labor) Board certainly should not need efficiency engineers to deter- 
mine that printers setting ‘bogus’ indulge in frivolous make-work exercise. An 
interpretation of ‘services’ in section 8 (b) (6) to exclude contrived and patently 
useless job operations not to the employer’s benefit could effectuate the legislative 
purpose * * *,%* 

“Tt may well be that union featherbedding practices reflect no more than 
labor’s fears of unstable employment and sensitivity to displacement by techno- 
logical change, jut in a full-employment economy Congress may have this 


13 American Newspaper Publishers v. N. L. R. B., Supreme Court. No. 53 (31 L. R. R. M. 
2422): N. L. R. B. v. Gamble Enterprises, Inc., Supreme Court, No. 238 (31 L. R. R. M. 
2428). 

“4 86N.L. R. B. 951. 

%92N. L. R. B. 1528. 

* Citing Tennessee Coal, Iron & R. Co. v. Muscoda Local (321 U. S. 590, 598-599); 
Jewell Ridge Coal Corp. v. Local No. 6167 (325 U. S. 161, 165-166); Anderson v. Mt. 
Clemens Pottery Co. (328 U. S. 680, 691-693). 
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form of union security an unjustifiable drain on the national manpower pool. 
In any event, that judgment was for the legislature. Under our system of sep- 
aration of powers, the Court ought not so blithely mangle the congressional 
effort.” 

The Typographers can still insist that page after page be carefully set in type, 
proofread, edited, corrected—and then destroyed. The Musicians can still insist 
that two orchestras be provided to do the work that would normally be performed 
by one. 

The recital of how 8 (b) (6) has been whittled away does not stop with these 
few cases. Read this portion of a decision handed down in the Conway’s Ezpress 
case (Rabouinv. N. L. R. B., supra) : 

“Petitioner also cites the union’s demands for an amount equal to the wages 
paid the nonunion driver of the September 10th Atlantic trip as ‘an exaction, 
for services which (were) not performed,’ in violation of section 8 (b) (6). We 
do not agree. Demand for wages by the union is forbidden only ‘where no work 
had been done,’ (American Newspaper Publishers Ass'n v. N. L. R. B. (7 Cir., 193 
F. 2d 782, 801) ) and work was done here. We think the use of the ambiguous 
passive significant. For to read into the section a requirement that the work 
must have been done by the one to receive the wages not only would bar a justi- 
fied claim such as this on the part of one wrongfully deprived of a job under the 
contract, but also would warp section 8 (b) (6) into a broader provision than it 
was intended to be. The continued references to featherbedding in the House 
which was the source of the provision (see H. R. 3020, 80th Cong., 1st sess.), 
make it clear that the section is aimed solely at demands for standby labor and 
the like. The wage request here does not fall within that category.” 

Thus, says the court, so long as work was done, the section does not bar a 
claim by a person who did not do the work. When the Labor Board heard this 
case, it upheld the demand for payment because it was made “under a color of 
right in the nature of a claim for damages for breach of contract.” 

Under the present interpretations of the statute, the unions can readily 
evade the ban against featherbedding by merely adding to its attempt at exaction 
the insistence that its members be allowed to perform work which does not exist 
and is not desired by the employer. 





Ill. CONCLUSION 





AND PROPOSALS 


Does Congress intend to condone the emasculation of the featherbedding and 
boycott provisions? Failure to act now to clear up the ambiguities and inconsist- 
encies of these sections will amount to such condonation. 

A sound statement of the aim of 8 (b) (4) (A) was made by the Supreme 
Court in the Denver case.” That section, the court said, should be read “in 
conformity with the dual congressional objectives of preserving the right of 
labor organizations to bring pressure to bear on offending employers in primary 
labor disputes and of shielding unoffending employers and others from pressures 
in controversies not their own.” It is our thought that Congress intended to 
shield these unoffending employers and that the Board and courts have sanc- 
tioned a series of devices forged to weaken and destroy that shield. 

Only affirmative action to patch up the section can reestablish the original 
congressional objective. Experience under the LMRA has proved how necessary 
and wise was that aim to eliminate secondary pressures. 

Definitive, nonspeculative standards should be projected by Congress in the 
light of what these cases show, making it impossible (or unlikely) for the 
Board or courts to misunderstand and to twist the language to suit their own 
purposes or philosophy. 

I leave it to others to make proposals that might help to curb the “take it or 
else” bargaining attitude; for remedying the denial of management use of the 
lockout in certain situations; or for equating other rights under the law. It 
would be my recommendation that the language of 8 (b) (4) (6) be clarified, 
as your drafting experts can best devise, to (a) eliminate the effect of the rov- 
ing situs doctrine, (0) bar secondary boycotts even though induced by direct 
transaction between management and a labor representative, (c) provide that, 
in the interest of protecting employees and the public, struck-work clauses shall 
be valid only to the extent that the act itself sanctions secondary pressures, and 
(d) revise the featherbedding section to forestall “services” from being inter- 
preted to include contrived and patently useless job operations that the employer 
neither needs nor wants performed, 


aN. L. R. B. v. Denver Bldg. and Construction Trades Council (71 Sup. Ct. 943 at 953). 
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The CHarrMAN. Our next witness is Mr. John V. Lyon, chairman of 
e New York Shipping Association. 
Mr. Lyon, we will be glad to hear from you, sir. 


TESTIMONY OF JOHN V. LYON, CHAIRMAN, NEW YORK SHIPPING 
ASSOCIATION, NEW YORK, N. Y. 


Mr. Lyon. Senator, my name is John V. Lyon, and I am chairman 
of the New York Shipping Association. The association is composed 
of 170 steamship and stevedoring companies who employ longshore- 
en and other pier labor in the port of Greater New York. I make 

this statement before this committee to urge that the provisions in 
Labor-Management Relations Act relating to secondary boycott 
ind to injunctions be neither eliminated nor weakened in any respect. 

I refer to the secondary boycott provisions which are made an un- 

r labor practice in section 8 (b) (4), and to the provisions in sec- 
tion 10 which permit the National Labor Relations Board to seek in- 

junctive relief pending its final adjudication of the matter, provided 
that its preliminary investigation shows that there is reasonable cause 
to believe that the charge is true. 

Our industry feels very strongly that these provisions have clearly 
proven their merit and their worth and should not be disturbed. The 
recent tugboat strike bears this out quite eloquently. That was the 
case 1n early February of this year in which illegal secondary boy- 
cotting and picketing par: alyzed the port of New York. I would like 
to summarize the events in chronological order. 

On Saturday night, January 31, 1953, the collective-bargaining 
agreement between Local 333 of the International Longshoremen’s 
Association, which is known as the tugboat workers union and the 
New York Marine Towing and Transportation Employers Associa- 
tion terminated. There was a dispute between the tugboat workers 
union and the tugboat owners on wages and other terms of their con- 
tract. I said “their” collective-bargaining agreement, gentlemen, be- 
cause the Marine Towing and Transportation Employers Association 
has no connection, either direct or indirect, with the New York Ship- 
ping Association. The New York Marine Towing and Transportation 
Employers Association represents the tugboat owners and operators, 
whereas the New York Shipping Association represents shipping com- 
panies and contracting stevedoring companies who employ longshore- 
men and other pier labor. The New York Shipping Association has 
never had any agreement with the tugboat neta union. 

When the contract ended between the ' tugboat workers union and the 
association of tugboat owners, the union called a strike, effective Feb- 
ruary 1, 1953, in order to enforce its demands. That strike proceeded 
for a number of days. They picketed those specific places where the 
tugboats were moored. However, there was no picketing at any of the 
piers since the steamship lines had no relation or interest in the dis- 
pute. Except for 2 or 3 companies who own a few tugs, none of the 
shipping companies own or operate any tugs. Nor did they have any 
tugs berthed at their piers. 

However, the strike of tugboat workers did not paralyze the port. 
Instead, as you gentlemen may have read, almost all of our ships were 
being berthed by their own power and without tugs—a wonderful 
tribute to the skill of the es uptains and seamen of the ships. 
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On Wednesday morning, February 4, we read a newspaper ac- 

count that the dock union was calling a complete port tieup for the 
next day to aup port their strike. Apparently the first few days of 
the strike against the tugboat owners had made it clear that the 
objective of a quick er ippling action and a quick contract for the tug- 
boat workers was not being achieved. 

The newspaper article pointed out that the tugboat men would 
establish picket lines on all piers before 8 a. m., on Thursday, Feb. 5, 
and that nonstriking longshoremen of the International Longshore- 
men’s Association were “expected” to honor the picket line. 

The article also stated that the “tie up” order was announced after 
night meeting a the International at men’s Association Dis. 
trict Council, by Joseph P. Ryan, I. L. A. President, who said the 
picket line eal be set up Thora LY tm of Wednesday to give 
the International Brotherhood of Teamsters, A. F. of L., sufficient 
notice. 

The New York Shipping Association called a meeting for the after- 
noon of that very day. We wanted to determine what action we could 
take if there were a tie-up and picketing of piers despite the fact that 
the steamship companies were not involved in any labor dispute. At 
this time, gentlemen, I would like to repeat that at the steamship com- 
panies’ piers, there were no tugs nor were ships being berthed by tugs, 
nor had any of the steamship lines used the services of any tug or 

tugboat workers union and the New York Marine Towing and Trans 
portation Employers Association. 

Also on that afternoon of Wednesday, February 4, I telegraphed 
Mr. Joseph P. Ryan, the president of the ILA. I referred to the press 
report and to the tieup order and to the statement that nonstriking 
longshore men and other pier workers were “expected” to honor the 
picket line. The telegram pointed out that such action would be 
illegal picketing of terminal operations and cargo where there was no 
labor dispute; that it would violate our ILA agreements; and that it 
would cause irreparable damage to us. An immediate reply was re- 
quested. None was received. 

Instead, the next morning, on Thursday, February 5, picket lines 
were found in front of the piers. Longshoremen and other pier work- 
ers, who were “expected” to honor the picket line put there for that 
very purpose, did exactly that. We have evidence, gentlemen, that 
some of the representatives from the longshoremen’s locals, which 
were not involved in the labor dispute, instructed the longshoremen 
not to pass the picket line. 

Asa result of this pressure on the shipping companies the great Port 
of New York was completely paralyzed. We were unable to discharge 
cargo from ships. We could not load ships. Some 45,000 longshore 
and other pier workers were prevented from performing their normal 
tasks. Tens of thousands and possibly hundreds of thousands of other 
workers were affected, directly and indirectly. The irresponsible ac- 
tion of these unions seriously disrupted commerce and caused tremen- 
dous damage. 

On the very day, the Thursday that the picketing of shipping com- 
panies began, counsel for the New York Shipping Association filed an 
unfair labor practice charge with the NLRB against the tugboat own- 
ers union, the New York District Council of the ILA and the Inter- 
national Longshoremen’s Association itself. The charge alleged a 
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violation of the secondary-boycott provisions of section 8 (b) (4) of 
the labor-management relations law. We asked for injunctive relief. 
Llowever, despite the provisions of section 10 (1) which permit in- 
unctive relief in such cases, we feared that it would take too long for 
he Board to investigate the charge and to seek the immediate injunc- 

ve relief so sorely needed. Damages were hundreds of thousands of 
lollars per day. ‘To grant relief weeks after tremendous damage has 
been suffered and after we would be unable, economically, to w ithstand 
the pressure, is to grant little or no relief at all. 

Accordingly, that same evening, while our charge was being proc- 
essed by the NLRB, legal papers were prepared and an applic: ation 
was made in the New York State Supreme Court for a restraining 

order pending a motion for a temporary injunction. The State court 
iction was instituted on the ground that there was a secondary boycott 

d that this was not a “labor dispute” insofar as it affected the mem- 
bers of the New York Shipping Association. At approximately mid- 
night we secured the restraining order against picketing of the piers 
of the steamship companies. 

Naturally the next morning, Friday, February 6, there was much 
confusion on the waterfront. Radio bulletins ah the late press an- 
nounced the injunction. However, longshoremen and others did not 
know what to do in the absence of orders from above. I am happy to 
say, however, that our employees started to return to work and by 
| p.m. of that day almost all areas of the port were back at work. 

On that Friday afternoon, the attorneys for the tugboat workers 
inion applied to the appellate division to vacate the restraining order 

hich had been granted the night before—and they were successful. 
At approximately 5 p. m. of that day, we learned that the State in- 
junction was vacated. Once again confusion prevailed. The expecta- 
tion was that picket lines would be resumed the next morning. 

1 am pleased to state, however, that the second regional office of the 
National Labor Relations Board was investigating most expeditiously 
our unfair labor practice charge. It had concluded that there was 
reasonable cause to believe that our charge was true and that a com- 
plaint should issue. Moreover, the Office of the General Counsel, 
recognizing the absolute need for speed and acting without red tape, 
immediately sent one of its injunction specialists to New York to take 
care of that phase of the case. 

Late Friday afternoon, after the State court injunction was vacated, 
the New York regional director announced that the Labor Board, 
pursuant to section 10 (1) of the law, would seek appropriate in- 
junctive relief in the Federal court the next morning, Saturday, Feb- 
ruary 7. This was done and a temporary restraining order was 
signed by the Federal district court on Saturday. This suspended 
the threat of continued paralysis of the port of greater New York. 
It is my belief that if the NLRB had not taken such expeditious 
action, picketing of piers would probably have resumed on the Satur- 
day morning and would have continued indefinitely. 

If the secondary boycott and injunctive relief provisions did not 
exist, where would, or could, we have turned for help? Could we, 
who were not parties to a labor dispute, have had any effective relief? 
The State courts were unavailable. Damage suits take years and 
are not always effective deterrents. Only provisions such as now 
exist in the law can give relief provided that they are speedily applied. 
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In cases such as these, where the damage to an industry can run into 
millions of dollars in a few days and where the longshoremen are 
not directly involved in any labor dispute and receive no correspond- 
ing benefits, relief must be provided for. 

Nor was the secondary boycott and picketing resulting from the 
tugboat strike an unusual instance. Only 1 month before, in Jan- 
uary 1953, a great portion of the port of greater New York was 
paralyzed for 1 day in a similar case. At that time the dispute was 
between a union of weighers and scalers and employers who are 
known as weighmasters. The members of the New York Shipping 
Association did not hire any weighers or scalers and had no relation- 
ship with those employees or their employers. Nevertheless, the 
piers were picketed, longshoremen refused to report to work and 
large sections of the port were paralyzed for one full day at a great 
loss. 

These and other work stoppages, as well as threats of work stoppage, 
hurt not only the employers and the public, but the legitimate trade 
union movement as well. 

On the basis of our very recent and vivid experience, we urge you 
not to permit the elimination or weakening of the present a. 
relating to secondary boycott and injunctive relief. Without such 
relief a secondary boycott and picketing can tie-up our entire port, 
paralyze the shipping industry, and cause tremendous losses. Where 
else can we and others similarly situated, turn without such pro- 
vision for relief ? 

We hope and urge that these provisions be retained in toto. They 
have operated in the public interest. 

The Cuarrman. Mr. Lyon, you: stated at the beginning of this 
trouble you had planned to come before the NLRB, but you thought 
it would take too long, and that you would take it to the State court. 

Did you find the action there was prompt enough to give you 
effective relief ? 

Mr. Lyon. It was excellent. 

The Cuarrman. So you would like to see this retained ? 

Mr. Lyon. But we would like to see things done in all instances 
as expeditiously as it was in this instance. 

The Cuatmrman. We appreciate your statement. 

Any questions? 

Thank you very much. 

That ends the hearing for today. 

We will recess until 10 o’clock tomorrow. The hearings will resume 
in 457 of the Senate Office Building. 

(The following letter was later received for the record :) 

ASSOCIATION OF AMERICAN SHIP OWNERS, 
New York, N. Y., April 14, 1958. 
Re hearings on proposed revisions and amendments to the Labor-Management 
Relations Act. 


Hon. H. ALEXANDER SMITH, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 

My Dear SeNaTor SMITH: This association is composed of some of the oldest 
companies owning and operating American-flag vessels and none of its members 
has been subsidized under the Merchant Marine Act, 1936. They operate regu- 
larly to and from most of our ports on the Atlantic, Gulf, and Pacific coasts. 
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Che purpose of this letter is to endorse the testimony before your committee of 
ohn V. Lyon, chairman, New York Shipping Association, in the matter both of 
condary boycotts, which are made unfair labor practices under section 8 (b) 
t{) of the Labor-Management Relations Act, and of the injunctive provisions 
ntained in section 10 thereof. 

rhe excellent examples cited by Mr. Lyon of how those sections of the law have 
erved the interests of the public, labor and commerce were the result of expe- 

rience in the port of New York. I want to emphasize, however, that the problem 
s not a local one, and that similar situations can and, in fact, do arise at other 
rts on all three coasts. 

Lengthy proceedings by way of actions at law for damages are wholly inade- 
juate to these secondary boycott situations. In such cases, the public interest 
nd the interests of commerce can be appropriately protected only through the 
speedy, equitable remedy of injunction. 

I would appreciate it very much if you would include this letter endorsing Mr. 
Lyon’s statement in the record of the hearings. 

Yours sincerely, 
Grorce W. MorGan, President. 


(Whereupon, at 4:15 p. m., the hearing was recessed until 10 a. m 
Wednesday, April 8, 1953.) 


i, 
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WEDNESDAY, APRIL 8, 1953 


Unrrep Srates SENATE, 
Com™MiTree on Lapor AND Pusiic WELFARE, 
Washington, D. C. 

The committee met at 10 a. m., pursuant to recess, in room 457, Sen- 
ite Office Building, Senator H. Alexander Smith (chairman) presid- 
ing. 

Present : Senators Smith (chairman), Taft, Ives, Griswold, Purtell, 
Goldwater, Neely, Lehman, and Kennedy. 

The Cuarman. The committee will please come to order. 

Our first witness this morning is Mr. Joseph E. Moody, president 
of the Southern Coal Producers’ Association. 

We are glad to welcome you, Mr. Moody, to participate in the dis- 
cussion of the amendments to the Taft-Hartley Act. 


TESTIMONY OF JOSEPH E. MOODY, PRESIDENT, SOUTHERN COAL 
PRODUCERS’ ASSOCIATION, ACCOMPANIED BY JOHN C. GALL, 
COUNSEL, SOUTHERN COAL PRODUCERS’ ASSOCIATION, AND 
WALTER R. THURMOND, SECRETARY, SOUTHERN COAL PRO- 
DUCERS’ ASSOCIATION 


Mr. Moopy. Thank you, Mr. Chairman. 

Senator Neety. Mr. Chairman, please let me state for the record, 
that the area in which Mr. Moody’s association operates includes West 
Virginia—the greatest coal producing State in the world. 

The Cuarrman. The greatest coal producing area of the world, in- 
cluding West Virginia. I think we might take judicial notice of that 
fact. 

Mr. Moody, we will be glad to hear from you. 

Mr. Moony. Thank you, sir. 

My name is Joseph E. Moody and I appear before this committee as 
the president of the Southern Coal Producers’ Association. This 
association represents operators of bituminous coal mines producing 
over 100 million tons of coal annually, located in West Virginia, as 
the good Senator has stated, Virginia, Kentucky, and Tennessee. 

My purpose in appearing here is to give this committee the story of 
our experience in collective bargaining and to draw from that experi- 
ence certain conclusions. 

The problem is not a new one, nor is it one that has appeared sudden- 
ly. Collective bargaining is the form of a struggle within the indus- 
trial economy of this Nation. The employer and the union are de- 
pendent on each other and only as each prospers can both prosper and 
so does the Nation grow and have strength and prosperity. 
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As the Nation grew, so great power was created and used by the 

owners and managers of industry. Several times the people, through 
their representatives in Congress, became greatly concerned with the 
exercise of the power of industry ‘and they ‘passed laws to confine that 
power toa point of reason. Those laws have been effective. 

In the early 1930’s an unbalance of power in labor relations was 
deliberately created. The full power o " Government was lent to 
the labor organizations of this country to: (1) Organize great groups 
of e mployees i in many industries that as of ao time were not members 
of labor organizations, (2) to build a favorable attitude in these 
groups for political purposes, (3) to subordinate or overbalance the 
influence and power of industry in the affairs of the Nation and 
(4) to effectuate major social changes. 

This effort was successful. 

Just as in the arbitrary disturbance of the balance in any natural 
relationship, the result has been a violent unbalance in the rel: ationship 
between Government, labor organizations and industrial organiza- 
tions, 

The power of the Government in aiding the development of labor 
organizations has given them the opportunity, which they have used 
to its ultimate, to create a great power through organiz: ition that has 
reached formidable proportions. The Congress is now faced with 
the difficult problem of how to confine it and many of the proposals 
that are now before the Congress indicate the awareness of it. Many 
people are fearful and wonder whether the Congress can and will 
protect the Government itself from this power. 

They read that the members of the proud Marine Corps are not 
allowed to bury their comrades because of union rules. The prestige 
and power of that union defies the Marine Corps to act as pallbearers 
for their comrades, much a part of the mores of man. They read of the 
inability of the Atomic Energy Commission to carry out the con- 
struction of atomic energy plants, so important to the protection of 
the Nation. They are told of the inability of the great United States 
Army to transport men and ship materiel from the New York area 
docks, except by permission of an arrogant labor leader and that the 
Army had to change its base of operation to another port. In the 
midst of World War IT they find that the all-important supply of 
coal was denied the Nation, in definance of appeals by the President 
and rulings by properly constituted authority. 

In order to point up the importance of the coal strike—and by that 
I mean the danger of a coal strike at that time—to the safety of the 
Nation, I quote from a letter to President Roosevelt by the ‘Senator 
from Oregon, Mr. Wayne L. Morse. This letter is dated June 2, 1943, 
and at that time the Senator was the compliance officer of the War 
Labor Board. I quote: 

This strike has no parallel since Pearl Harbor insofar as a reckless and wanton 
disregard of the no-strike agreement is concerned. Viewed from a standpoint of 
its damage to the war effort and its serious threat to the maintenance of Gov- 
ernment by law an order, this strike probably has no parallel in American 
History. 

And may I suggest that it can happen again. 

These, and a “long list of others, are not the spontaneous action of 

citizens as workmen—they are instances of a demonstration of a 
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vanton use of licensed power by a small number of very powerful 
nen—men to whom power, power, power is everything. 

As I suggested earlier, this is not a sudden phenomenon. Mr. Jus- 

, Brandeis, considered a great liberal and a stanch friend of 
ian commented as follows, before he became a member of the Court : 

This practical immunity of the unions from legal liability is deemed by 
nany labor leaders a great advantage. To me it appears just the reverse. It 

is to make officers and members réckless and lawless, and thereby alienate 
publie sympathy and bring failure on their efforts. It creates on the part of 
nployers a bitter antagonism, not so much on account of the lawless acts, as 
rom a deep-rooted sense of injustice arising from the feeling that while an 
employer is subject to law, the union holds a position of legal irresponsibility. 

In the latest issue of the Monthly Labor Review published by the 
Department of Labor, there is a summary of an article by J. B.S. 
Hardman, a writer considered by many as a friend and able pro- 
ponent of labor organizations. In this article he concludes that the 
inherent aim of labor unions is the creation and accumulation of power 
by organization. 

This is the problem that must be solved, how to confine this power 
o that it will not be used to stop the growth of the Nation and the 
ability of the people to protect themselves from it. To refer to Mr. 
Hardman again, I quote from his article “The maintenance of healthy, 
progressive equilibrium among groups, blocs, and powers is the essen- 
tial problem of this period in our history, if we propose to preserve the 
ramparts of freedom without obstructing the compulsive force of our 
lynamic growth.” 

Establishing the existence of this unbalance of power is easier than 
to propose the solution. The w illingness to acknowledge its existence 
(loes, however, give us a point from whic h to start. 

The history of collective bargaining in the coal industry is a turbu- 
lent one that goes back many years. For the purposes of this testi- 
mony, I believe the last three eras are sufficient. It is interesting to 
note, however, that every President since President William Howard 
l'aft has had to give his attention to some major coal crisis, sometimes 
more than one. 

The first era that I wish to discuss is that starting in 1933. The 
NRA was passed and the famous section 7 became law. Prior to this 

ime, since the beginning of the century and before, the negotiation 
of contracts had been by companies, groups, or districts. 

With the advent of the NRA there was a change, and the results 
were violent. I quote from Prof. Waldo Fisher’s article on bitu- 
minous coal in How Collective Bargaining Works: 

Organizers by the hundreds scurried through the coal fields to carry the news 
that the United States Government guaranteed all workers the right to join 
unions. 

I was in labor-relations work at the time, and I can testify that in 
many cases in the industries in which I was interested, the employees 
were told that the United States Government wanted them to join 
unions. Further, from Waldo Fisher in the same book, I quote: 

NRA had helped J. L. Lewis to rebuild his union. 

From 1933 to 1942 there were many forms of negotiations and 
rather regularly the negotiation of the contracts was accompanied 


by str ikes. During this ‘period, when blessings of the administration 
were freely given, the United Mine Workers of America expanded 
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its membership and grew in power and financial strength. By 1935 
the union helped to organize the CIO, and was in control of most of 
the coal industry’s production. At that time about 85 percent of the 
total production; much less than that now, and to quote Professor 
Fisher further— 


the miners dng deep into their treasury and contributed $2 million to the drive 
to organize steel and $500,000 to the 1936 campaign of the Democratic Party. 

Against such a combination the operators were not effective. There 
were general strikes in the industry in 1935, 1938, 1939, and 1941. 

Professor Fisher concludes, and I quote: 

The unions theory of bargaining is based largely on force and on the retention 
of gains no matter what the cost. 

I wish to add as my observation—no matter what the cost to the 
industry and eventually to the miners themselves. 

a. : . 

This era was now ended—the awesome power of the unions had 
been established, aided and abetted by the United States Government, 
The employer had no recourse but to submit. 

With the beginning of World War II we entered the period of Gov- 
ernment seizure and the imposition of many burdens by the agencies 
of the United States Government, which burdens are still carried 
by the industry. 

During the next four years the unions could demand and get almost 
any concession that they wished to insist upon. We were at war and 
almost anything was granted to avoid stoppages, but even so, the ter- 
rible appetite for power was insatiable andd many strikes did occur. 

This was the point of departure from the local district and area 
group contracts, to the imposition of the national coal contracts by 
Government insistence. This conferred on the union a control of the 
industry that, even that time, it had been unable to accomplish with- 
out governmental help. 

In order to review this second era, 1942-47 quickly, and yet give the 
pertinent information, I will quote from a report written during the 
past year by my colleague, Mr. Walter R. Thurmond, who is here at 
the table, who this year is completing 50 years in the coal industry 
and who has appeared before this committee and other committees 
of Congress for many years. I quote: 

Wage negotiations.—The first wage negotiations in which the Southern par- 
ticipated was held in New York City, beginning in March 1943. The Northern 
Appalachian group and others, engaged in negotiations with the Mine Workers 
at the same time, but the two conferences were separate. The demands of the 
United Mine Workers were unacceptable and a contract was not effectuated 
by any group. The President, under his wartime powers seized the mines and 
placed them under the direction of the Secretary of the Interior, and on June 18, 
1943, the War Labor Board, in lieu of a direct wage increase, which under the 
Little Steel formula the miners were not entitled to, granted them certain fringe 

benefits including (1) Elimination of lamp and smithing charges, and the fur- 
nishing of tools free of charge. (2) An increase of $30 per year in vacation pay. 
(3) Certain reclassifications and pay adjustments. On December 17, 1943, there 
was concluded the Ickes-Lewis Agreement which allowed pay for travel time and 
pay for lunch period. This was the first portal-to-portal agreement. So, during 
the year 19438, the miners were allowed $2.50 per day increase in wages and 
fringes by Government directive and the mines were not returned to the opera- 
tors until they agreed to assume these provisions of the contract. The Northern 
group accepted them at once but the Southern held out until June 21, 1944, when, 
further effort appearing useless, it signed the contract. Thus the 1943 agree- 
ment was made by the Government. It was beyond the Industry’s control and 
it was here that—vacations excepted—fringe benefits were first initiated. 
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December 1944 there was held a nationwide meeting of the representatives 
the coal industry and a comprehensive plan worked out whereby all groups 
ild sit together, yet maintain their identity, in the next conference due to be 

eld in March 1945. One of the accomplishments of this conference was that 
attempt to institute a so-called welfare fund was successfully resisted. 
he Southern was without doubt responsible that such fund was not then set 

Mr. O'Neill said that his group was willing to institute such a program 
der certain conditions, but the Southern was sufficiently imfluential to block 

such a move, since all groups were working under the unit rule. During the 
tter part of these negotiations the Government again took possession of the 
es, but returned them when the contract was executed. 
In 1946, the miners and operators were unable to agree on a contract before 
e old one expired, and the Government again seized the mines, and there was 
uted what is known as the Krug-Lewis agreement, effective May 22, 1946. 
is agreement involved an increase in vacation pay, increase in daily pay, and 
e institution of the welfare fund, all costing the operators approximately 
$2 per day per man. Government was wholly responsible for this contract and 
y returned mines upon the industry’s acceptance of it. 
\gain in 1947, and while the conferences were continuing by the northern 
d southern groups acting independently of each other, Mr. Benjamin Fairless 
f the steel corporation and Mr. George Humphrey, the present Secretary of the 
lreasury, then of the M. A. Hanna Co., met with Mr. Lewis privately in the 
Carlton Hotel, Washington, D. C., and agreed upon the terms of a new contract 
osting the operators about $2.50 per day per man. The southern, after due de- 
beration, felt that it was compelled—although under duress and pressure— 
sign the agreement, and offered to do so. Mr. Lewis informed the Southern 
hat he would not deal with it, would not accept its signature, and would only 
nter into contracts with the districts and with the signatures of the president 
secretary of each district. The Southern, after due deliberation of the 
rectors, and upon advice of counsel, felt that it could do nothing but authorize 
he district associations to agree to such a contract if they so elected. 


I 


It. is to be remembered that this contract was executed after pas- 
sage of Taft-Hartley Act, but during the 60 days before the union’s 


obligation to bargain collectively with us became effective. 

It is interesting to note that even with the power of seizure, the 
Government was not effective in avoiding strikes during wartime. 
As indicated above, every effort was made to placate and to grant 
concessions and meet the demands of the union, but without success. 

The Government used the power of seizure five times during this 
period. 

First seizure, May 1, 1943, to October 10, 1948 (6 months). 

Second seizure, November 1, 1948, to June 21, 1944 (8 months). 

Third seizure, September and October 1944 (2 months). 

Fourth seizure, April 10, 1945, to June 23, 1945 (3 months). 

Fifth seizure, May 21, 1946, to June 30, 1947 (13 months). 

A careful analysis of these dates indicates that in order to cope 
with the power of the union during a war, the Government had to 
operate the mines much more than one-half of the time from May 
1943 to June 1947. 

Even so, the power of seizure was ineffective to prevent strikes as 
there were industrywide strikes as follows: 

1. April 24, 1943, to May 3, 19438. 

2. June 1, 1943, to June 7, 1945. 

June 21, 1943, to June 23, 1943. July 30, 1943. 
October 30, 1943, to November 2, 1943. 
October 1, 1945, to October 22, 1945. 

March 31, 1946, to May 13, 1946. May 22, 1946. 
November 20, 1946, to December 6, 1946. 
31346—53—pt. 2—15 
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Where there are the three dates, the indication is that the strike 
didn’t end finally at the second date. It dragged out and finally 
ended at the third date given. ' 

It will be noted that all of these seizures and all of these strikes 
took place before the national emergency provision of the Taft- 
Hartley Act was enacted. 

This period proved once and for all that legislation that took full 
cognizance of this power of unions, was a necessity for the safety and 
well-being of the Nation. It eliminated any doubt that great power 
such as that now held by the unions, feeds on itself, expands, and is 
explosive, and that society, as a whole, must, as a matter of common 
sense, put reasonable restraints upon it. 

On June 23, 1947, the Labor Management Relations Act (1947) 
was passed over the President’s veto, most of its provisions to become 
effective 60 days later. 

Thus began the third era. 

During the period of 1947 to the present the Taft-Hartley Act has 
been employed on several occasions in connection with strikes, 
threatened strikes, and negotiations in the coal industry. 

I think in all probability, although I can’t prove it, Southern Coal 
has used the terms of the Taft-Hartley Act in maybe more variety and 
maybe more times than any other organization. 

The operators during 1947 and 1948 tried desperately to get some 
control of the welfare fund and to have the benefits keyed to the in- 
come, and also to have pensions set up on a sound actuarial basis so 
that the recipients would have some assurance that they were in 
reality pensions and not, as they are even now, monthly stipend rest- 
ing on someone’s discretion. In explanation, the pensions under the 
United Mine Workers Welfare and Retirement Fund are on a pay-as- 
you-go basis, no funding, and there is no vesting of interest in any 
benefit on the part of the beneficiaries. The result is that they can be 
suspended individually or collectively by action of the trustees of the 
fund, of which Mr. Lewis is chairman. The result of this effort was 
that a strike was called in March 1948 in order to coerce the operators 
into allowing Mr. Lewis to have his way with the fund. The operators 
sued, the President appointed a fact-finding committee under the 
emergency clause of Taft-Hartley. This committee failed to get 
Mr. Lewis to appear even by use of a subpena. The committee finally 
requested a court order to force Mr. Lewis to appear, and, as a matter 
of fact, that court order was issued. Another mandatory order was 
issued restraining the union from continuing the strike on April 3, 
1948. 

The Southern Coal Producers’ Association filed unfair labor prac- 
tice charges on April 8 against the union, for refusal to bargain con- 
cerning the operation of the welfare fund. This was the time that 
Speaker of the House Martin entered the picture and Senator Bridges 
was named a trustee of the fund. This was on Saturday, April ‘10, 
1948. On Monday April 12, Senator Bridges joined with Mr. Lewis 
in a 2 to 1 vote and agreed on the pension plan. 

As a result of the union’s continuation of the strike after the court 
order, the union and Mr. Lewis were fined $1,400,000 and $20,000 
respectively. 

In May 1948 negotiations began and the union refused to allow me, 
as a representative of Southern Coal Producers’ Association to sit 
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in the negotiating sessions. We filed unfair labor practice charges 
for refusal to bargain and by action of NLRB counsel, Judge Golds- 

borough issued a mandatory decree, ordering the union to bargain with 

us. This was later confirmed and Southern Coal Producers’ Associa- 

tion was able to establish its right to bargain for the operating com- 

panies it represented. 

Again on June 17, 1948 at the insistence of Mr. Ching, Director of 
the Mediation and Conciliation Service, the President appointed an- 
other fact-finding board under the emergency provisions of Taft- 
Hartley. With the efforts of the fact-finding board and with the 
action of Judge Goldsborough in dismissing the suit to restrain Mr. 
Lewis in the use of the welfare funds, a contract was signed without 
strike on June 25, 1948. 

In 1949 we had 10 months of negotiations from April 1949 to March 
5, 1950, In the early part of the negotiations Southern was severely 
attacked by the union, and an effort was made to destroy it as a bar- 
gaining agent. There is no question but that this would have hap- 
pened, if it had not been for the existence of 'Taft-Hartley and the 
refusal-to-bargain clause. There were strikes, and 3-day work weeks, 
and in September the welfare fund suspended payments to all bene- 
ficiaries just as had been predicted by the operators. The benefits 
were not related to income. 

Southern Coal Producers’ Association met with representatives of 
the union on numerous occasions between April and the end of October 
1949, but although we tried in every way to arrive at an agreement we 
were unable to do so. The Southern and Northern conferences, al- 
though meeting separately, were having the same result—a stalemate. 

On November 9, 1949, the miners were ordered to work until No- 
vember 30, 1949, by Mr. Lewis. The strike that had been off and on 
since July was on again. On December 13, 1949, the Southern Coal 
Producers’ Association appealed to the President of the United States, 
by letter, to use the emergency powers of Taft-Hartley. Supplies of 
coal were exhausted and there was hardship because of lack of coal. 
Schools and factories closed and electric utilities limited the use of 
power. The President never acknowledged the letter. 

On December 28, 1949, Southern Coal filed unfair labor practice 
charges against the union because of the latter’s insistence upon illegal 
conditions precedent to making any contract. All other sections of 
the industry followed suit in a few days, and by January 5, 1950, all 
sections of the industry had filed. There were demands by some dis- 
tinguished Senators that the President use the emergency powers 
under the Taft-Hartle xy Act. 

On January 18, 1950, counsel for NLRB, Mr. Denham, filed 
complaint before Judge Richmond Keech asking him to restrain the 
union from further insistence on illegal clauses, refusal to bargain and 
continuation of the strike. On January : 31, the President asked for 
acceptance of a fact-finding board with power to recommend a settle- 
ment. This was a further effort to evade the Taft-Hartley Act. 

On February 6, Southern Coal agreed to a factfinding board be- 
cause so far there was no action by Judge Keech concerning Mr. Den- 
ham’s request for a temporary injunction, and the President obviously 
was going to block, if he could, the action under Taft-Hartley. 

Southern Coal Producers’ Association insisted on separate negotia- 
tions. On February 11, Judge Keech issued a restraining order 
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against the union on the unfair labor practices charge and another 
one restraining the union from continuing the strike—this letter on 
application by the Department of Justice. 

On February 27, 1950, the Department of Justice asked Judge Keech 
to hold Mr. Lewis and the Mine Workers Union in contempt, because 
the strike had continued and was continuing after his order. On 
March 2, 1950, Judge Keech ruled no contempt and commented that 
the Government did not present enough evidence to sustain a con- 
tempt finding. We know that some 53 affidavits which were supplied 
to the Department of Justice were not entered as evidence. We never 
could find out why. As a matter of fact, we never could get our affi- 
davits back. A contract was signed on March 5, 1950, after a great 
deal of pressure was exerted by the President’s committee to get an 
agreement. 

A contract was signed without incident in 1951. 

In 1952 we objected violently, but took the terms of a contract nego- 
tiated by the Northern group under threat of a shutdown in the whole 
southern area, if we did not. The increases granted by this agreement 
were later denied, in part, by the Wage Stabilization Board, but 
finally approved by the intervention of the President. The destruc- 
tion of the Wage Stabilization Board flowed directly from this action 
by President Truman. 

Our experience under the Taft-Hartley Act has been that: 

1. We were able to insist on our right to bargain which we could 
not do in 1946-47. It took a struggle, but the provisions were there 
to be used and were helpful to us. 

2. We were able to improve our relationship with the union greatly 
on everyday administration of the contract, although there is still 
much to be desired. We had 41 wildcat strikes in 1952 totaling a 
loss of 754,706 man-days in our membership, although the contract 
provides for settlement of all disputes. 

3. We were able to meet with the union in conferences and present 
our views on negotiation and other matters. 

4. Although we were able to establish a basis of bargaining, we 
were unable to get consideration of our claims if some other group in 
the industry was willing to accept the union demands, or made an 
offer acceptable to the union. In such an instance we were faced with 
the monopoly power of complete shutdown. We could take the con- 
tract or go down, so the ultimate effort to negotiate a contract reason- 
ably adapted to economic reality was unsuccessful. 

The establishment of the welfare fund by Mr. Krug, the then Secre- 
tary of the Interior, was only one example of the way in which major 
costs, known as fringes, were placed on the industry by Government 
authority during the seizure era. This one has developed and grown 
to major proportions. The system of private welfare funds is now 
very general. The joint congressional committee created by the 
Labor-Management Relations Act reported in 1949 the existence of 
some 1,300 of such plans. They represent great sums of money taken 
from our economy for the establishment of pensions and other benefits. 
When the size, amount of money, and the number of people who are 
beneficiaries is considered, the treatment of this subject in the Taft- 
Hartley Act is wholly inadequate. In the bituminous coal industry 
the welfare payments for benefits to the employees who are eligible 
for benefits far exceeds the total dividend payments to the owners of 
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the properties and at the present time far exceeds the profits of the 
companies, which pay into the fund. 

We do not believe that the terms of such funds should be negotia- 
ted in the heat of collective bargaining crises, nor should they be 
the result of exercises of the monopoly power of industrywide or area 
croup strikes. 

They should be established on a long-time basis, properly safe- 
cuarded and the beneficiaries assured of benefits not subject to the 
discretion of one man. The employers should be assured of a conti- 
nuity of a level of cost so that investments in the industry can be made 
with assurance that welfare costs would not rise and so affect com- 
petitive relationships as to make proper investment unprofitable. 

- We respectfully suggest that the whole matter of private welfare 
funds be given consideration by the Senate. 

The Taft amendments (S. 658) recognize that present law (sec. 
302, Labor-Management Relations Act, 1947), is In many nee 
inadequate. His amendments, however, fail to deal with many basic 
issues involved in initiation and administration of negotiated wel- 
fare and pension funds. 

We recommend that no legislation be adopted on this subject at 
present but that Congress authorize an appropriate committee or joint 
committee to make a broad survey of existing welfare and pension 
plans and to recommend such legislation as may be necessary to 
assure adequate regulation and control of such existing and future 
funds in the interest of employees, employers, labor organizations, 
and the general public. 

Such congressional investigation and report should embrace, but 
not be limited to, consideration of the following problems: 

1. To what extent are establishment and operation of such funds 
proper subjects for collective bargaining ? 

2. Where such funds result from collective bargaining, what should 
be the obligation of the respective parties with respect to administra- 
tion of the funds? 

3. What limitations should there be upon the classes of bene- 
ficiaries ¢ 

4. What legal requirements should there be as conditions precedent 
to qualification of such funds for operation ? 

5. What legal limitations should there be to insure against misuse 
of such funds? 

6. What legal requirements should there be as to qualification of 
such funds, and benefits paid from such funds, for exemption from 
Federal taxation ¢ 

Weare speaking, of course, of billions of dollars here. 

7. What legal requirements are necessary to produce integration 
of such funds with public social security and retirement benefits, and 
with State unemployment compensation plans and other statutory pro- 
visions for welfare, medical and hospital benefits? 

We believe that such an effort would be helpful in solving what is 
a problem of great importance to this industry and also to many 
others. The failure of these funds to operate properly and thereby 
default on the payment of benefits to literally hundreds of thousands 
of families could have great effect on our economy, both industrially 
and politically. 
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I can easily anticipate that the Congress would ve 4 get very 
much upset if several of these large funds, in a business slump, were 
to stop their benefits, and if we were to have the cry from literally hun- 
dreds of thousands of people who had the right to depend on those 
benefits. It might really lead to nationalization of an industry in 
order to take care of it. 

In conclusion: We believe that this report shows that the Labor- 
Management Relations Act, 1947, has caused an improvement of 
great import in the labor-management relations of the coal industry. 
It stopped a trend, that of seizure by the Government, that could only 
have ended in confiscation of the industry and nationalization. 

The record shows the necessity for the separation of the counsel’s 
office from that of the NLRB, as in the several instances that we used 
this part of the act, the slow, cumbersome procedures of the National 
Labor Relations Board would have been useless. It also emphasizes 
that the use of restraining orders applied to either the employers or 
miners are the only effective means by which the Government, and 
thereby the Nation, can protect itself against the chaos of industrywide 
strikes. No one likes the use of summary or mandatory orders, but 
the result of not using them is so much worse, that it leaves no choice. 
Our experience also shows that a specifically outlined course of pro- 
cedure is the heart of the successful handling of any labor crisis and 
any legislation should be clear and eliminate discretionary action as 
far as possible. The reluctance of the President to use the emergency 
powers of the act in 1949-50 caused grave danger and suffering 
throughout the Nation. 

We believe that the Taft-Hartley Act has been the victim of re- 
luctant administration and, therefore, no one knows how effective it 
would be if administered by persons who wanted it to work. 

There may be changes in the act that are needed. If so, they can 
be made. We do not believe that major changes are in order until 
the act has been administered for a time in a friendly manner, but if 
changes are to be made they should be in the direction of strengthen- 
ing, not weakening, the act. 

The efforts of certain members of Congress to restore to the States 
their traditional power in the field of labor relations, is of great 
importance. The amendment of Congressman Lucas, and Senator 
Goldwater (H. R. 3055 and S. 1161) seem admirably well suited for 
this purpose, although it perhaps should be broadened somewhat. 

We respectfully submit this testimony in the hope that it will prove 
helpful in your deliberations. 

Thank you, Mr. Chairman. 

The CHarmman. You suggest, toward the end of your statement 
here, that the States be given greater power. Your organization ap- 
parently covers the States of West Virginia, Virginia, Kentucky, and 
Tennessee. I take it that the northern group cover other States. 

May we have for the record the names of those Northern States? 
I want to ask you a question based on that. 

What are those States? 

Mr. Moopy. Well, coal is mined in some 30 different States, but 
the great percentage of bituminous coal is mined in the Appalachian 
area, and that is Pennsylvania, Ohio, West Virginia, Virginia, Ken- 
tucky, Tennessee, in the Ilinois-Indiana area, and in the Colorado, 
Wyoming, and Utah area. Those are the main States that produce. 
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Senator Tarr. Where does your jurisdiction begin? 

Mr. Moopy. Southern Wes. Virginia, Kentucky, Tennessee, and 
Virginia. 

The Cuamman. When you speak of the northern producers and 
the southern producers, I would like to have the States covering the 

iorthern group and the States covering the southern group. 

Mr. Moony. Well, Mr. Chairman, to go into the ramifications of the 
‘oal industry and its various interrelationships is a little complicated, 
but I would be very glad to do so. 

When I speak of the northern group and the southern group, I 
am speaking of a handy label rather than a true definition. 

For instance, we have two major groups in labor relations. There is 
the Bituminous Coal Operators Association, which is the largest, and 
they have members in the captive group wherever they happen to be, 
ind they have other members in the commercial group in the southern 
area and in the northern area. Essentially or mainly, their member- 
ship is in the captive group, the mines owned by the steel companies, 

and in the Pennsylvania, Ohio, and northern West Virginia area 

Then the Ilinois-Indiana group is not a member of any main 
group, nor is the Far West a member of any negotiating group. 

The Cuarrman. I am still a little troubled here, because apparently 
you refer to particular distinctions between the two groups. 

Mr. Moopy. Maybe I should have designated the Bituminous Coal 
Operators Association, and I will make that correction. 

The Cuatrman. As distinguished from your Southern Group? 

Mr. Moopy. That is right. 

The Cuarrman. You are a separate group ? 

Mr. Moopy. A separarate group entirely. 

lam sorry. That was an oversight on my part, and an easy use of 
the word rather than an accurate designation. 

The CuarrmMan. As a layman in the field, I was not quite clear as 
to what you were referring. 

Mr. Moopy. Even some professionals get confused, Mr. Chairman. 

The Cuarrman. Toward the end, here, you say: 

The efforts of certain members of Congress to restore to the States their tra- 
ditional power in the field of labor relations, is of great importance. 

And then you commend Senator Goldwater’s amendment. 

Are you advocating that the Federal Government get out of this 
field, then, and relegate to the States the handling of these problems 
State by State? 

Would you like to have West Virginia handle its own problems? 

Mr. Moopy. In the national emergency field, we think that that 
should be done, yes, sir. It is extremely difficult to do. I realize that. 
But we do know that in this amendment we could put certain classi- 
fications that would be covered, I think, adequately and well, and in 
the case of industrywise strikes certainly they could be handled by 
the States by limiting them to the States. 

Mr. Cuarrman. I am confused still. Because in another part of 
your report here, you approve the Taft-Hartley Act in general. You 
think it was an improvement. And that is on the Federal level. 

Mr. Moopy. That is right. 

The Carman. Now, we would like to have a clear suggestion from 
you as to where you draw the line. You cannot have a conflict of 
jurisdiction without getting us in more chaos and confusion than we 





840 TAFT-HARTLEY ACT REVISIONS 


are in today. We are trying to straighten that out. And I am not 
clear from your statement here what you would leave in the Taft- 
Hartley Act and what you think should be removed from Taft-Hartley 
and should go back to the States. 

Mr. Moopy. We think, Mr. Chairman, there is a field where the 
States should carry their own load; that it isn’t necessary for the Fed- 
eral Act to supersede all State activity in labor relations. 

Just as a suggestion, for instance, in the activity under the secondary 
boycott where the national group didn’t take over, the States cer- 
tainly should be able to handle it. They should be able to handle that 
sort of thing, because it occurs in many of your small industries within 

the States. In the matter of handling strike ballots, there is certainly 
no reason why, if a State wanted to have that asa protection for them- 
selves, they couldn’t insist on strike ballots within the State. In juris- 
dictional disputes, there are a lot of those that can come within the 
States, although you can have it in your Federal law. 

You see, Senator, we have the problem that here is the Taft- 
Hartley Act. It is interrelated with other acts that are already 
passed, Now, if we are going to wipe out the entire thing, that is one 
thing. But we don’t believe that that is realistic. So we are accept- 
ing the fact that we have here an instrument that can be used, and we 
are hoping that we will continue to have it. 

We think that it is, generally speaking, fair. We think that as far 
as the States are concerned, there are certain fields in which they can 
and should be allowed to operate, as I have indicated. 

The CHarmman. Isn't the gist of your position that you feel that 
prior to and even under the Taft-H: irtley Act, the power of the leaders 
in the coal business, especially Mr. John L. Lewis, has been such that 
there ought to be some restraint on that power? That is what you are 
really arguing for. 

Mr. Moopy. I am not picking out Mr. Lewis, except as one of a small 
group. He is, I think, a little more skilled in the use of that power 
than some other men, but I don’t know that his power exists in a 
greater measure than it does in other leaders of labor unions. 

The CuarrMan. Are you in any way commenting on the issue of the 
closed shop that has been raised in these hearings? I take it that the 
mining industry is pretty well organized and practically all of the 
workers in the mines are members of the United Mine Workers. Is 
that correct ? 

Mr. Moopy. Mr. Chairman, peculiarly, there is no requirement of 
membership in the coal contract. 

With the inauguration of the welfare fund, the welfare fund and its 
use of the benefits became the union security clause. And there is no 
union security clause necessary. At least, Mr. Lewis hasn’t insisted 
upon it. And Mr. Lewis’ union, of course, has not qualified under 
Taft-Hartley. At one time one section of the industry did go to the 
Supreme Court on that issue. In fact, one of the orders we ‘had was 
insistence on the union shop. But he doesn’t need it, as long as that 
welfare fund is in effect. 

The CratrmMan. There is no compulsory unionism in the United 
Mine Workers, then. But your suggestion is, as far as these welfare 
funds are concerned, no special legislation, but the setting up of a 
commission to study the problem and report back with recommenda- 
tions concerning all industries. Are you implying that? 
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Mr. Moopy. We believe so. I think the very nature of welfare 
funds—and my experience is more directly with the miners’ welfare 
fund than any other, but it seems to me that we have literally millions 

of dollars picked out from the productive effort of our economy used 

r this purpose. And although, publicly speaking, we generally ac- 
opt their existence, there has been no proper recognition of that 
existence or any way of actually regulating that to insure their opera- 
tion. And I think they are so import: int to our economy, because of 
the size of them, that that recognition should be given to them by 
having a proper investigation. Let’s see what it looks like. 

The Cuarrman. You do not disapprove of the welfare funds. You 
are advocating a more orderly handling of them and a protection of 
the beneficiaries? 

Mr. Moopy. That is my position at the present time. I have fought 
against them as well as I know how, but I am willing to admit that 
now I am licked. 

The CHArrman. You probably will recognize that we are moving 
toward a period where industry should help carry the needs of their 
own people as well as they can. 

Mr. Moopy. Mr. Chairman, I believe, personally, and I believe my 
people do, almost a hundred percent, that we should provide a fund 
that will take care of our employees to the extent that any illness or 
sickness is connected with the industry in any manned. That is not 
0 with the welfare funds in industry today. They are really social 
projects covering everything conceivable, and they are not strictly 
ied into the industry. 

Now, the bituminous coal industry is essentially, I think, hazardous. 
If you go under a mountain, the good Lord and His engineering force 
were not too careful as to how they laid out the mountain. It is 
essentially hazardous. And we think that hazard or any sickness or 
injury attributable to that should be covered. When it gets beyond 
that, we wonder whether we can, as a Nation, pick out certain groups 
of families, certain groups of people, and take from that total pro- 
ductive efforts these special benefits, and give them to them, and have 
it equal as to the entire population, 

The Cuatrman. What you are saying, as I interpret it, is that you 
do not want the so- called welfare fund in your industry to encroach 
on the field of our social security policy, which affects all industry ? 

Mr. Moony. That is exattly what I should have said. 

The Cuamman. That is what I am trying to get at, because it is an 
important field to consider. 

I think your suggestion is that hazards of the industry is something 
that your so-called welfare fund should cover, which probably would 
leave social security to Federal administration ? 

Mr. Moopy. That is correct, sir. 

The Crarmman. Senator Neely, you have given a lot of thought to 
this. Have you some questions? 

Senator Nrety. I should like to inquire of Mr. Moody about a 
matter in which his organization and the United Mine Workers have 
been in complete agr eement. 

During the 82d G ongress, the distinguished Senator from Ohio, Mr. 

Taft, the able senator from U tah, Mr. Thomas, and I conducted a 
hearing for this committee and the Senate to determine the causes of 
unemployment in the coal and certain other industries. 
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Mr. Moopy. Yes, sir. 

Senator Neery. During that hearing, at which your organization 
was ably represented by Mr. Thurmond, it was conclusively proved 
that imported residual oil had caused and was causing the widespread 
unemployment of bituminous coal miners, railroad laborers, and in- 
dependent oil industry workers, and that it was also seriously injur- 
ing the proprietors. of all these industries. It was further proved 
that West V irginia’s coal, railroad, and independent oil industries 
had severely suffered from the competition of this oil. 

As a direct or indirect result of that hearing which Senators 
Taft, Thomas, and I conducted, the importation of residual oil was 
substantially reduced. But recently that importation has greatly 
increased, and its effect has been particularly injurious to West 
Virginia, Pennsylvania, and the other large-scale coal producing 
States. 

Will you please favor the committee with any comment concerning 
this important matter that you may consider it proper to make. 

Mr. Moopy. Yes, Senator Neely, I am glad to comment on the im- 
portation of foreign oil. It is destroying that part of the coal industry 
that I represent. I am informed it is destructive to other producing 
areas also. I know it is idling the breadwinners for 20,000 families 
and causing the coal produc er to lose 130,000 tons of daily production. 

The investigation of 3 years ago by a subcommittee of the Commit- 
tee on Labor and Public Welfare, of which you were the aggressive 
chairman, was most constructive and accomplished much. I would like 
to have Mr. Thurmond, secretary of the Southern Coal Producers’ 
Association, who has kept abreast of the situation to comment on it 
as of today. 

Senator Nerty. Mr. Chairman, I hope that you will permit Mr. 
Mr. Thurmond to speak to the question I have r: aised, because it is one 
that this committee must again consider. 

The Carman. Mr. Thurmond, will you give your full name to 
the recorder, here? 

Mr. THurMonp. Walter R. Thurmond, residence, Charleston, W. 
Va., secretary, Southern Coal Producers’ Association. 

Through the courtesy of Mr. Moody T am glad to comment on the 
question of the Senator from West Vi irginia regarding importation of 
foreign oils into the United States and the i impact thereof on the coal 
industry of the Nation, particularly upon that part of it in West 
Virginia, eastern Kentucky, Virginia, and Tennessee. 

The impact. has been little short of a tragedy. It has displaced 
130,000 tons of daily production, resulting in heavy unemployment in 
the mining industry— about 20,000 men—and has, to a very great 
extent, affected employment upon railroads and in fact all lines of 
business that depend upon a healthy coal industry. In the State of 
West Virginia, 2 out of 3 people living within the State are affected by 
the prosperity or lack of prosperity of the coal industry. The records 
in the office of the Southern Coal Producers’ Association show that in 
the State of West Virginia, 82 mines have closed within the past 15 
months. Most of the closings have been within the past 9 months. 
That these mines had employed 10,200 men and had produced during 
their last 12 months of operation 12,600,000 tons of coal. These clos- 
ings have resulted in lost wages of approximately $35 million. When 
the loss to the wholesaler, to the retailer, to the automobile dealer, to 
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the landowner, and many other types of business and classes of labor 
are considered, these closings having taken more than $100 million out 
of the economy of the State and the end is not yet, because importation 
of oil is increasing and employment is decreasing. 

In addition to the mines listed as having closed, we know of hun- 
dreds of small mines employing from 10 to 25 men that have closed. 
The aggregate tonnage represented in these mines will exceed 1 mil- 
lion tons and number of men employed was several hundred. 

In times past when the economy of the country was on the high 
level that now prevails, West Virginia produced more than 160 million 
tons of coal. In 1953 it is estimated that the production will be less 
than 110 million. Such a condition in West Virginia, where all busi- 
ness of the State is geared to coal, the effect is actually tragic. It 
spells bankruptcy for the industry and heavy relief rolls for the 
benefit of labor. It, in many cases, totally destroys other types of 
business that depend upon coal. 

The situation is proportionately the same for Kentucky, Virginia, 
and Tennessee where, during the last 15 months, 44 mines have closed 
and 5,500 miners have been idled. 

In the States of Ohio and Pennsylvania, especially the central and 
eastern sections of Pennsylvania, the effect of oil has been equally 
destructive to the mining industry, both to the laborer and the pro- 
ducer. Other States are affected, but to a less degree. 

Speaking again for the southern area including West Virginia, with 
which I am more familiar, I do not hesitate to say that unless this 
influx of oil can be reduced, investors will cease to put money into 
coal properties of these States for future development and the importa- 
tions will be a barrier to the prosperity, if not the very existence of 
mines already in operation. 

Mr. Cuarrman. I hope that at a future date when committees of 
the House and Senate conduct hearings on the subject of imported 
oil that opportunity will be provided to those who testify for a very 
comprehensive and all-inclusive statement on the subject. Suffice it 
to say at this time that the coal industry is undergoing one of the 
greatest threats to its existence that it has ever had to contend with— 
a threat, the correction of which is beyond its power, but a correction 
that can only be made by laws or regulations of the Federal Govern- 
ment. 

Senator Neery. Thank you, Mr. Thurmond, for your impressive 
statement concerning a matter of vital importance not only to West 
Virginia but also to the Nation. 

Mr. Moony. I was going to take a little more room than Walter did 
by stating that there are various estimates of the number of miners 
displaced, but I think that Mr. John T. Jones of the Mine Workers 
and myself in a discussion not so long ago estimated that this residual 
oil was displacing some 25,000 mine families. 

Mr. TuurmonpD. That is throughout the country. 

Senator Tarr. That is not only West Virginia? 

Mr. Moopy. No, that is overall. We are displacing some 25,000 mine 
families at the present time at the present import of residual oil, 
which, as you know, is a waste product from the refineries in Venezuela 
and Aruba. 

Mr. Chairman, you questioned me slightly on that State matter, 
and I am afraid I wasn’t quite as prepared as I should have been for 
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your question. I would like to suggest to you or ask your considera- 
tion of whether I could ask my counsel, Mr. John C. Gall, who is here 
with me, to present to this committee his thinking in the form of a 
statement concerning our feeling on the relationship of the States to 
the Federal act. 

The Cuatrman. I would be very glad to hear that. I have to watch 
the time, because we have another witness this morning. 

Mr. Gatu. Mr. Chairman, we were suggesting that I might submit 
that in writing as a supplement to the record. 

The Cuamman. We would be very glad to have that in writing. 
Weare very glad to have your views. 

Senator Taft ? 

Senator Tarr. There are a couple of things not quite clear to me. 

On page 9 of your statement furnished us, it refers to the manda- 
tory order restraining the union from continuing the strike on April 3, 
1948. Under what procedure was that order issued? That was the 
order under which later the large fine took place. Was that a Taft- 
Hartley injunction, or what was the basis of that order? 

Mr. Moopy. Just a minute, sir, and I will check that. 

We had quite an assortment of them there. 

Mr. Senator, my memory is that that was a result of the action of 
the Department of Justice, but I can check and furnish you that 
information. 

Senator Tarr. The general impression is that the fine was not as 
a result of a Taft-Hartley injunction. This implies it was. 

Mr. Moopy. I shall be pleased to check that. 

Senator Tarr. Again, on page 11, you refer to the other injunction, 
in 1950, restraining the “union from further insistence on illegal 
clauses, refusal to bargain, and continuation of the strike.” 

What sort of an injunction was that? 

Mr. Moopy. There were two orders issued the same day, and the 
second was with Judge McGuire and on the request of the Department 
of Justice. 

Senator Tarr. The other one was not issued by Judge Keech, then? 

Mr. Moopy. I beg your pardon. Judge Keech issued both of those, 
I remember, that same day. I will check it, here, in just a second. 

Senator Tarr. You have an excellent history of the negotiations, 
but I think it ought to be clarified by making it clear what laws were 
being dealt with in these cases. 

Mr. Moopy. In this instance, sir, according to my record here, that 
was on an emergency request of the President through the Depart- 
ment of Justice on the stoppage of the strike. 

Senator Tarr. That is the one on page 11% 

Mr. Moopy. Yes. My record here is not in detail but only as a mat- 
ter of saving time, because I found in writing these more or less in- 
teresting details—they might not be too interesting to you, and it 
might take an awfully long time. 

Senator Tarr. Of course, what we are considering is the emergency 
provisions of the Taft-Hartley law and how they work, so in a way 
you missed the main point in not spelling that out. 

The other question I wanted to ask is whether you are in favor 
of any action toward prohibition of nationwide bargaining or the 
application of the Sherman Act, or what your position is on that? 
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You seem to be in the field where that is the most important question. 
Mr. Moovy. Well, Mr. Senator, I have spent an awful lot of time 
first trying to find out literally what is nationwide bargaining. I am 
not sure that I know. I am not sure that it exists. In our instance, 
» have unionwide bargaining, but it isn’t an industrywide proposi- 
tion, in that we have several units of bargaining on the employer side. 
Now-—— 

Senator Tarr. I would say nationwide bargaining is bargaining 
which, if it breaks down, means a nationwide strike. 

Mr. Moopy. And if it breaks down, we have a nationwide strike. 
But you see that doesn’t always happen in the coal industry. For in- 
stance, in February, if the Bituminous Coal Operators’ Associaton 

had signed that contract, the rest of the industry would have been 
rt ed with a complete shutdown. But they would have gone on and 
produced coal. So we wouldn’t have had a complete shutdown of 
the industry. We would have had a shutdown of all the units not 
willing to accept the terms of that contract. 

My point is this, sir: that in consideration of amendments that I 
have read being proposed before the Congress, I find nowhere the 
willingness to accept any restraint on the power of the international 
unions or a restraint on their present method of operation. If that 
is so, then I am unwilling to recommend the weakening of the em- 
ployer units, which is generally what happens in any amendments or 
suggestions that I have seen, to a point where they are less able to 
defend themselves than they are now. 

Senator Tarr. I do not think that is the issue. I mean, the issue 
either is prohibit it on both sides or prohibit it on neither. I think 
that is the main issue. Personally, I want to try to go along with the 
present law, but I was just wondering if there was support for the 
movement that there ought to be an attempt to break this bargaining 
down on a regional basis. 

Mr. Moopy. I don’t know what it is. What is the regional basis? 
Isn’t what we are talking about the results of the bargaining rather 
than the form? I mean, does it affect the Nation seriously if we have 
various kinds of bargaining or various units of bargaining except, as 
you say, if it results in a nationwide strike or an industry w ide strike 
ora strike that very definitely affects the economy ? 

What we are talking about is the result, the monopoly use of that 
power for strike purposes. If we can somehow cut that down and 
confine that power, then the form doesn’t seem to me to be too im- 
portant. That is why I avoided the discussion of that. 

Senator Tarr. I would like to get an idea what you are suggest- 
ing: I do not know what partic ular kind of restraint you are sug- 
gesting. 

Mr. Moopy. We think what the present law needs is an enthusiastic 
cooperation on the part of the people administering it. I think that 
would probably be more helpful than anything else. 

The CrarrMman. Mr. Moody, we appreciate having your testimony 
and the record you have made. I understand we will have a further 
statement from you on the Federal-State relationship, which we will be 
very glad to receive. 

Mr. Moopy. Thank you very much. 
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(The material referred to is as follows: ) 


SUGGESTIONS FOR AMENDMENTS TO THE TartT-HArTLEY Act To AFFIRM STATE 
POWER To ReeuLatTe Lasor RELATIONS, SUBMITTED ON BEHALF OF SOUTHERN 
COAL PRODUCER’S ASSOCIATION 


SUGGESTED AMENDMENTS 


Appropriate amendments to the Taft-Hartley Act should be enacted, to affirm 
the States’ power to make and enforce regulations governing labor relations 
which do not conflict with the provisions of the Taft-Hartley Act. Specifically, 
it is recommended that: 

(1) Section 7 of the National Labor Relations Act be amended to include a 
provision to the effect that the exercise of the employee rights therein guaran- 
teed shall be subject to State laws, and 

(2) That a provision be inserted in the Taft-Hartley Act providing that the 
specification of unfair labor practices in section 8 of the National Labor Rela- 
tions Act and the specification of unlawful acts in section 303 of the Taft- 
Hartley Act shall not preclude the States from imposing different and additional 
restrictions upon employer and union activities provided that such restrictions 
do not directly conflict with those provisions of the Federal law. 


BACKGROUND 


The problem of conflicting Federal and State jurisdiction in the field of labor 
relations is comparatively new. Prior to enactment of the Norris-LaGuardia 
Act in 1932 and the enactment of the original Wagner Act in 1935, the Federal 
Government was not concerned with the general regulation of employer and 
union conduct affecting interstate commerce. Nor was there any substantial 
body of State legislation applying to labor matters. 

Strike activities and other union conduct were governed by the general police 
measures applicable to all citizens and by common law principles formulated and 
applied by the State judiciaries. 

Following passage of the Wagner Act the potential area of State-Federal con- 
flict was, of course, materially enlarged. Even then, however, it remained 
limited by the fact that the Wagner Act did not attempt to remedy union mis- 
conduct, a principal subject of State regulation. 

When the Congress enacted the Taft-Hartley Act in 1947 the Federal Govern- 
ment assumed control over many customary spheres of union conduct. And 
since that time serious problems have arisen concerning the extent to which the 
Federal labor legislation precludes State regulation. 


NATURE OF THE PROBLEM 


Article VI of the Federal Constitution inter alia provides that Federal legis- 
lation shall be the supreme law of the land. It is established as a general propo- 
sition that when Congress legislates in regard to a particular subject article VI 
precludes State action dealing with the same subject, whether the State law is 
coincident with, complementary to, or in opposition to the Federal legislation. 

Application of this rule to particular situations presents complicated problems 
and detailed analysis of the doctrine is beyond the scope of this presentation. 
We merely wish to note at this time that the problem of determining whether 
State action is invalidated by article VI is not a simple matter of deciding 
whether the State law sanctions action prohibited by Federal legislation or 
proscribes action permitted by the Federal enactments. It involves considera- 
tion of many other factors. 

Accordingly, judicial delineation of the extent to which the States may regu- 
late employer and union conduct, upon a case-to-case basis, has been a slow and 
cumbersome process. There are many areas which have not been examined by 
the United States Supreme Court and in which the relationship between the 
Federal law and State action has not been defined. 

There is a great deal of uncertainty and some confusion regarding the scope 
of the power which remains in the hands of the States. However, examination 
of the decisions evidences a substantial curtailment of State jurisdiction attrib- 
uted to Taft-Hartley Act preemption of the field. 

In one group of cases the United States Supreme Court has dealt with State 
power to regulate strikes and strike activities. Allen Bradley Local v. Wisconsin 
Employment Relations Board (815 U. 8. 740, (1942)); Bus Employees v. Wis- 
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nsin Employment Relations Board (340 U. S. 383 (1951) ) ; United Automobile 

orkers v. O’Brien (339 U. S. 454 (1950) ). 

rhe Allen Bradley case, supra, held that the Wagner Act did not preclude the 
State from prohibiting mass picketing and other intimidatory conduct by strikers. 
\nd in UAW v. WERB, supra, the Court found that intermittent work stoppages 

onducted under the guise of union meetings did not constitute concerted strike 

tivity privileged under the amended National Labor Relations Act. Accord- 

gly, the Court held that a State law prohibiting employees from interfering 
th production except by leaving the premises of their employer in an orderly 
inner for the purpose of striking was validly applied to the facts of the case. 

It is noteworthy that four of the Justices dissented on the ground that the 

on was engaged in concerted activity guaranteed by section 7 of the Federal 

, and under the policy of that statute State regulation of the exercise of that 
ght was precluded. 

UAW v. O’Brien, supra, involved a Michigan statute imposing certain pre- 
equisites, including mediation and an employee strike vote, to any strike over 
ontract termination or modification. The Court ruled that the State law was 
nvalid because the amended National Labor Relations Act established different 
prerequisites for such a strike. Regulation of peaceful strikes for higher wages, 
the Court ruled, has been occupied by Congress and closed to the States. 

In the Bus Employees case, supra, the Court, for essentially the same reason, 
invalidated a Wisconsin law outlawing strikes and substituting compulsory 
rbitration in public-utility strikes. Mr. Justice Frankfurter, Mr. Justice Burton, 
ind Mr. Justice Minton dissented on the ground that there is “no indication in 
the statute that the States are not (equally) free to protect the public interest 
in State emergencies” (340 U. S. at p. 409). 

Section 7 of the amended National Labor Relations Act guarantees employees, 
in very general terms, the right to engage in concerted activities. The above- 
discussed cases indicate the difficulty entailed in determining to what extent the 
granting of that right has precluded the States from regulating strike activities. 

Hill v. Florida (325 U. 8. 588 (1945)) also is noteworthy, as an example of 
the manner in which the Federal law may preclude State regulation of aspects 
not specifically handled by Congress. 

It involved a State law imposing residence, licensing, and other requirements 
on union business agents doing business within the State. The law was in- 
validated, on the ground that it imposed conditions upon employees’ free choice 
of collective-bargaining representatives contrary to the policy of the original 
Wagner Act. 

Mr. Justice Frankfurter, dissenting for himself and Mr. Justice Roberts, urged 
that: 

‘Concretely, Congress by protecting employees in their right to choose repre- 
sentatives for collective bargaining free from the coercion or influence of em- 
ployers did not impliedly wipe out the right of States under their police power 
to require qualifications appropirate for union officials having fiduciary duties” 
(325 U. S. at p. 547). 

In all of the above-discussed cases the Court was concerned with the extent 
to which the States may regulate union activities without limiting or condition- 
ing the exercise of rights guaranteed by the Federal law contrary to the policies 
of the Congress. There is another noteworthy line of cases involving the basic 
question of State jurisdiction over matters entrusted to the authority of the 
National Labor Relations Board. 

In Bethlehem Steel Company v. State Labor Relations Board (330 U. 8S. 767 
(1947)), for example, the Court held that the provisions of the Wagner Act 
establishing a procedure for resolving questions of representation affecting inter- 
state commerce precluded New York from exercising jurisdiction over such 
questions. And to the same effect see LaCrosse Telephone Corp. y. Wisconsin 
Employment Relations Board (336 U. 8. 18 (1949) ). 

Because the Federal law confers upon the National Labor Relations Board 
the power to handle any representation questions falling within the extensive 
orbit of the commerce power these decisions have, as a practical matter, denied 
the States jurisdiction over essentially local problems. 

Even more serious, however, is a line of decisions denying the States power to 
control conduct which is proscribed as an unfair labor practice by the Federal 
statute (Plankinton Packing Company v. Wisconsin Employment Relations 
Board, 338 U. S. 958 (1950); Costaro v. Simons, 302 N. Y. 318; Norris Grain 
Company v. Nordaas, 46 N. W. 2d 94, clarified 46 N. W. 2d 105 (Minn. Supreme 
Court) ; McNish vy. American Brass Company, 139 Conn. 44). 
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In the Plankinton case, supra, in a per curiam decision, the Court reversed an 
order under a State unfair labor practice. While the Court wrote no opinion, 
the decision has been construed to mean that the States may not handle as un- 
fair labor practices activities which also constitute unfair labor practices under 
the Federal law. 

Costaro vy. Simons, supra, was a suit by individuals who had been denied ad 
mission to a closed union and then discharged at the insistence of the union. 
Despite the fact the union had breached a common law agency duty, the New 
York court dismissed the suit on the ground the conduct violated the Federal 
labor act, plaintiffs were under the necessity of resorting to the N. L. R. B., 
and the court lacked jurisdiction. 

In the McNish case, supra, the Court dismissed a common-law conspiracy action 
for the same reason. Because the complaint set forth actions constituting un- 
fair labor practices under the Federal law, the Court held that plaintiff's remedy 
was within the exclusive jurisdiction of the NLRB. 

The Costaro and McNish cases significantly indicate the extent to which the 
Taft-Hartley Act may eradicate traditional remedies available in the States, to 
prevent or redress conduct which (@) violates common-law duties or other duties 
imposed by local law and (b) also is proscribed by the Federal law. 

To summarize, the decisions indicate that by reason of the existence of the 
Taft-Hartley Act there is, to say the least, substantial doubt regarding the juris- 
diction of the States in the following areas: 

(1) The determination of representation questions which affect interstate 
commerce. 

(2) The prevention of activities which constitute unfair labor practices under 
the Federal law, or which violate section 303 of the Taft-Hartley Act, unless 
such activities are intertwined with violence or other clearly intimidatory conduct. 

(3) The regulation of the calling of strikes, such as the requirement of notice, 
in order to provide orderly procedures. 

(4) The establishment of standards to be met by unions engaging in business 
within the States. 

(5) The establishment of regulations which do not directly conflict with specifie 
provisions of the Federal law, but are in addition to and complementary to them; 
i. e., restrictions on minority and organizational strikes, limitations on boycotts, 
regulation of local public utility and other local emergency disputes; regulation 
of welfare funds. 

(6) The enforcement of collective bargaining agreements, 


STATE POWER SHOULD BE CLARIFIED AND, WHEKE NECESSARY, EXTENDED 


Congress may permit the States to exercise legislative power over employer 
and union practices, either alone or concurrently with Federal regulation, even 
where such practices affect interstate commerce, 

And there are sound reasons why Congress should aflirm the States’ power to 
establish, and enforce, regulations which complement and supplement the Taft- 
Hartley Act. We have noted that at present there are substantial areas in which 
serious uncertainty exists concerning the scope of the State power. 

Comprehensive delineation of the scope of State jurisdiction by means of 
judicial decision is a slow, unwieldy process, and the present uncertainty operates 
as a deterrent to State handling of labor relations problems at the local level. 

The desirability, and practicality, of local regulation is a compelling factor. 
The trend toward exclusive Federal regulation imposes a substantial burden upon 
the National Labor Relations Board which it is not, and should not be, equipped 
to handle. 

By its terms, the amended National Labor Relations Act confers broad rights 
upon unions, in sweeping terms. It prohibits, in more specific terms, certain 
conduct by employers and unions, And it provides an administrative remedy, 
subject to judicial review, which necessarily is time consuming. 

The variety of union and employer activities which may, or may not, fall within 
the purview of the Federal law is limited only by the ingenuity of the parties 
involved. Many of them—such as strikes called without notiice and local public 
utility strikes—are generally conceded to be inimical to the public interest, and 
are not the subject of express Federal regulation. 

There is an essential need to permit State regulation in these areas in order 
to provide effective and expeditious controls. As we have noted, one result of 
the Federal law has been, in effect, to deprive the States of the power to prevent 
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nd redress conduct which violates traditionally established duties, even though 
such conduct is proscribed by Federal policy (see the Costaro and McNish cases, 
ipra). Redress, in the form of damages, is denied he« ‘ause for the same conduct 
different remedy is available under the amended National Labor Relations Act. 

[he jurisdiction of the State courts to enforce collective bargaining contracts 

s been made questionable, despite the fact that enforcement of contracts by 
State judiciaries is part of the history of the country. 

Furthermore, many of the matters encompassed by the Federal law, although 
they affect interstate commerce in the constitutional sense, are essentially local 
problems. Disputes in local public utilities and other locally vital industries for 
example, require prompt action to protect the public welfare of the locality. 

The amendments we recommend are not intended to permit the States to allow 

nduct prohibited by the Federal law, or to prohibit the exercise of rights 
guaranteed by the Federal law. They are not designed to nullify the congres- 
sional enactments. 

hey are intended to accomplish several fundamental objectives : 

(1) To allow the States to supplement the Federal law, by making it clear 
hat when exercising rights conferred by the Federal statute, unions, employees, 
ind employers are not immune from State regulations conditioning the exercise 
of such rights, which do not conflict with expressed Federal policy. 

(2) To allow the States to maintain remedies for conduct which violates 
established common-law principles, or State statutes, even where such conduct 
coincidentally constitutes an unfair labor practice under the Federal law 

(3) To allow the States to handle local emergency situations, which are not 
regulated by the Federal law. 

(4) To allow the States to enact and enforce their own laws, not conflicting 
with specific provisions of the Taft-Hartley Act, relating to such matters as 
secondary boycotts, the enforcement of collective bargaining contracts, fraud, 
the administration of welfare funds, sitdown strikes, slowdowns, and “quicky” 
strikes called without notice or the endorsement of the employees involved. 


The Cuarreman. The next witness is Mr. John A. Stephens, vice 
president, industrial relations, United States Steel Corp. 
Mr. Stephens, we are very glad to welcome you here. 


TESTIMONY OF JOHN A. STEPHENS, VICE PRESIDENT, INDUSTRIAL 
RELATIONS, UNITED STATES STEEL CORP., PITTSBURGH, PA., 
ACCOMPANIED BY JOHN H. MORSE, COUNSEL, BETHLEHEM 
STEEL CO. 


Mr. Srernens. Mr. Chairman and gentlemen, good morning. 

My name is John A. Stephens. I am vice president, industrial rela- 
tions, United States Steel Corp., with my headquarters in Pitts- 
burgh, Pa. 

My associate this morning is Mr. John Morse, counsel for Bethlehem 
Steel Co. Mr. Morse was intimately associated with the group which 
last year, for the first time, joined together in bargaining with the 
steelworkers union, and he is accompanying me this morning, to the 
end that he may contribute if I find myself unable to comment with 
respect to questions which you gentlemen may later ask me. 

In what I have just said, I have covered the first paragraph of my 
statement. May I start at the second? 

I have tried to keep my statement brief. If I can be of any help to 
this committee in reaching sound conclusions, that help can perhaps 
best be given by my answering, if I can, out of my experience, ques- 
tions which you may later ask. 

In my statement I first set forth what I define as philosophic com- 
ments—a creed, perhaps. They are more than that to me, however. 
They are, or should be, self-evident truths, acceptance of which might 

31346—53—pt. 216 
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clarify and improve the labor-management atmosphere. Then I will 
discuss some aspects of last year’s steel strike which, although recog- 
nized as a national emergency, was not treated as such under the pro- 
cedures of the Labor-Management Relations Act. 

My views are, of course, those of a businessman with no legal 
training. For a number of years my responsibility in United States 
Steel has been to negotiate collective bargaining agreements with the 
United Steelworkers of America, give advice to associates concerning 
negotiations with other unions, and help resolve labor problems which 
arose. 

I believe labor and management should cooperatively work toward a 
jointly accepted objective which I would define as increased output 
of goods and services to assure higher living standards for all. Essen- 
tially that is one objective of the law you are considering. 

Il believe that objective cannot be obtained by compulsion of law 
alone. It will be attained only as we freely and willingly work for it. 
I believe equally, however, that the objective should be sought within 
the framework of equitable law which defines rules of conduct and 
prescribes how labor, management, and all segments of society will 
be protected against unlawful acts. 

I believe that attainment of the objective will be facilitated to the 
extent that management and labor base their actions on moral prin- 
ciples which reflect regard for honesty and enlightened self-interest. 

And I suppose, Mr. Chairman, I was influenced when I wrote that 
paragraph by a statement in the constitution for the United Nations, 
which has come back to my mind from time to time. I think it says: 

Since wars begin in the minds of men, it is in the minds of men that defenses 
of peace must be constructed. 

I believe that if broader understanding of the simple economic facts 
underlying our enterprise system can be progressively understood, 
labor and management, fortified with such knowledge, will act to- 
gether to safeguard that system and its capacity to satisfy human 
needs and that such action will constitute a deterrent to other action 
which would prevent, restrict, or encumber the system’s fullest func- 
tioning. 

The CHamman. Mr. Stephens, might I interrupt just a minute? 
We have had a number of witnesses who have suggested we needed 
more cooperation between management and labor and less Government 
interference in the whole picture. Do you share that view? 

Mr. StrerHens. By all means, I deplore Government interference. 
I think it is Government’s obligation to define equitable rules which 
protect the third parties, the innocent bystanders. 

I think within the framework of equitable rules—and by “rules,” 
I mean equitable law fairly administered—there should be progres- 
sively greater attempt to resolve problems directly between labor 
and management. 

That is basic to collective bargaining. 

I believe that unions and collective bargaining are an accepted 
and desirable part of our society. I agree wholeheartedly with Presi- 
dent Eisenhower's recent declaration : 

Especially must we remember that the institution of trade-unionism and col- 
lective bargaining are monuments to the freedom that must prevail in our in- 
dustrial life. They have a century of honorable achievements behind them. Our 
faith in them is proven, firm and final. 
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I believe equally, however, that as accepted institutions they must be 
ibject to whatever regulations the Congress considers necessary in 
the publie interest. Impatience with restraints is a human character- 
stic, but there is no valid reason why labor today, like business, should 
t have its actions restricted by law where need exists in the public 
apr 

[ believe that the “inequality of bargaining power,” referred to in 
the Wagner Act as one reason for protection by law of employee rights 
to organize and bargain collectively, has been more than equalized. 

About a year ago I said, when discussing the steel strike before this 
committee of the last Congress: 

The union creates the emergency by its threat to shut down a whole vital 
ndustry. We must recognize of course, that in most instances there would not 
be any emergency even though a strike occurs were it not for the fact of union 

e and control over the workers in an entire industry. 

I believe that it is long since time to banish from the labor-man- 
agement scene such unworthy adult practices as name calling, chal- 
enging of motives, and the stimulation of class suspicion; that no 
onger should the view prevail that attainment of good labor-manage- 
ment relations is inconsistent with the growth and security of unions. 

I believe that labor organizations must inevitably accept the fact 
that if they are to possess and exercise the power which is now their 
possession, they must accept the responsibilities ordinarily expected 
of any individual or organization in our society, be accountable for 
their actions and answerable for their transgressions. 

And, finally, 1 believe, as does the President of the United States, 
who in his message of February 2 last, said: 

The determination of labor policy must be governed not by vagaries of political 
expediency, but by the firmest principles and convictions. 

In the declaration of policy of the law you are appraising, there is 
a reaffirmation of the organizational and collective bargaining rights 
guaranteed in 1953. But the present act goes further. It asserts that 
industrial strife can be minimized if the legitimate rights of employers 
employees, and labor organizations are rec ‘ognized by each in their rela- 
tions with each other, and if each recognizes above all that no party 
has any right to jeopardize the public health, safety, or interest. 

The act declares its purpose to promote commerce, prescribe the 
legitimate rights of employees and employers; provide orderly and 
peaceful procedures for preventing the interference by either with 
the legitimate rights of the other; protect the rights of individual 
employees in their relations with labor organizations; define and 
proseribe practices on the part of labor and management which are 
inimical to the general welfare; protect the rights of the public in 
connection with labor disputes. 

Surely these are proper purposes. They may well be standards 
against ‘which suggested change may be evaluated. Has the act in 
its administration fulfilled the | purpose of prescribing and protecting 
the legitimate rights of employers and employees; providing orderly 
and peaceful procedures for preventing interference by either with 
the legitimate right of the other; protecting the rights of individual 
employees in their relations with labor organizations, proscribing 
practices inimical to the general welfare; protecting the rights of 
the public in labor disputes ? 
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Perhaps experience of last year in the steel industry may suggest 
some desirable courses. 

On December 22, 1951, President Truman certified the then appar- 
ent steel dispute to the Wage Stabilization Board. Many steel labor 
agreements were to terminate at midnight on December 31. No 
progress had been made in the limited collective bargaining which had 
started on November 27. 

The companies and the union were requested to continue production 
beyond December 31, and to cooperate in proceedings before the 
Board. 

On December 27, 1951, the international wage policy committee of 
the union announced that a special convention would, on January 3. 
make final answer to the President’s request for work continuance and 
that pending such convention determination, the wage policy com- 
mittee had directed that work continue. 

In a December 31 letter, President Truman commended the presi- 
dent of the union for this decision, declaring that: 

* * * the Nation simply cannot afford a stoppage in steel production, even a 
stoppage of limited duration. 

On January 4 the steelworkers’ special convention postponed its 
strike for 45 days from the date on which the Wage Stabilization 
Board would begin its hearings, and directed its president to convene 
an international wage policy committee meeting at the end of this 
45-day period to determine what union action might then be appro- 
priate. 

For some period prior to the commencement of bargaining with 
United States Steel, the union had been engaged in working out its 
numerous and complex demands which, in late November, it pre- 
sented as a single, uniform bargaining program to the many small, 
intermediate, and large companies with which it had agreements. 

Senator Kennepy. Were these demands the same for every steel] 
company, large and small ? 

Mr. Srerwens. So far as I know, Senator Kennedy, the demands 
were identical for all steel companies except as to the termination 
provision of the labor agreement with a specific company might have 
made some different provision. 

For instance, I think I do recall that the program of the union sug- 
gested where it was appropriate that there then be bargaining on 
pensions or insurance, something like that. 

Senator Kennepy. Was it the same for all the members of the union 
regardless of what sort of a job they were doing percentagewise # 

Mr. Steruens. I do not believe I understand your question. 

Senator Kennepy. Did it cover companies which the steel union 
had organized even though they had jobs which were not quite the 
same as the union members who were w orking in basic steel ? 

Mr. SterHens. While you will recognize I am not fully qualified 
to answer with complete certitude, my best recollection and judgment, 
which I believe is correct, is that the union program was the same for 
all companies with which it had agreements and it had agreements 
not only with basic stel producers, but with steel fabricators and with 
companies which used the product of the steel mills in some other way. 

I know it was the fact a few years ago the union had labor agree- 
ments with companies which were not in steel manufacture of any 


kind. 
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Senator KenNepy. How was the bargaining handled for all these? 
Did you just handle the bargaining for United States Steel? Who 
iandled the bargaining with the union for all these different com- 
panies ¢ 
_ Mr. Steryens. I do not know that I am qualified. In fact, I do 
know I am not qualified directly to answer your question, but I am 
qualified on the basis of certain observations made before the Wage 
stabilization Board, to answer the question. 

So far as United States Steel is concerned, as I later bring out here, 
the union started bargaining with us on November 27. At that time 
through other committees it presented proposals to some other com- 
panies, 

before the Wage Stabilization Board a number of companies de- 
clared that no proposals had at any time been definitely presented 
ind they became possessed of knowledge as to the content of the pro- 
vram only as they appeared and heard the case unfold in the early 
Wage Stabilization Board hearings. 

Does that answer your question 

Senator Kennepy. Yes. I was interested to find out exactly how 
he bargaining with the union was carried out in the steel industry. 
How did they bargain with Bethlehem? Did they offer the same 
irrangement ¢ 

Mr. Steruens. I think that is a good question for the general coun- 
sel for Bethlehe m to answer. 

The CHarrMan, State your name for the record, sir. 

Mr. Morsz. John H. Morse. 

There is a separate committee set up by the union to bargain with 
the Bethlehem Co., and also with other companies in the ‘industry. 
he chairman of the committee is normally one of the principal dis- 
trict directors of the union having jurisdiction over the principal 
plants of the company. 

As to the larger companies, the bargaining group of the union con- 
sists of the chairman, the district directors having jurisdiction of the 
various plants, and also various staff representatives. 

As to the smaller companies, it may consist of only the staff repre- 
sentative and a group of the local people. 

So the union has really a separate bargaining committee or repre- 
sentative for each one of the companies. 

It is also true as to many of the smaller companies the bargaining 
is not carried on to any extent whatsoever during the pendency} y of 
bargaining with the principal companies because of the dependence 
on the small companies of the pattern that is set. 

Senator Kennepy. The same offer is made to you as it is to the other 
basic steel companies; is that correct ? 

Mr. Morse. Not only was it made the same to us, but it was made 
in the same language. 

When it came to unfold the demands took the form of contract pro- 
visions. It was merely presented as these had been the demands of 
the union to United States Steel and they expected the same thing 
of us. 

Senator Kennepy. Have you any contact with other companies 
reaching agreement with the union? 
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Mr. Morse. We had contact as counsel. We represent a number of 
other companies in the steel industry. I know the same demands were 
made on them as were made on the larger companies. 

Senator Kennepy. Do you do the bargaining personally for Beth- 
lehem ¢ 

Mr. Morse. I am a member of their bargaining committee which 
consists of a number of the company representatives. They have 
their lawyer in the negotiations as a counterpart to the union’s lawyer 
that normally sits in. : 

Senator Kennepy. What happens to the companies which are not 
in basic steel which are covered by the union? Do they accept the 
arrangement that the basic steel people make with the union? Do 
they accept the same offer? Is that the custom ? 

Mr. Morse. The custom normally is—of course, the practice varies 
as among companies—but most of the companies have no alternative. 

After the deal is made by one of the major companies, the union 
says that is the deal and “you must sign up.” Most of the companies 
end up signing. 

Senator Kennepy. In the last 2 or 3 years have the steel companies 
accepted at the same time, or has it been a case of one company accept- 
ing at one time and United States Steel for example accepting at 
another time ? 

Mr. Morse. There are various dates. They do not all accept on the 
same day. Normally the practice has been for one of the major com- 
panies to make the major deal and the other companies, in the course 
of days or hours, try to work out their bargain with the union in light 
of the settlement. 

That is, the settlement that has been made. We find that there is 
really very little real bargaining until some major company actually 
sets the pattern. The pattern is formulated by the union. They col- 
lect resolutions from their various units. 

Finally, the Wage Policy Committee decides on it. There it is as 
the bargaining formula for the union. None of the union bargaining 
committees are willing to depart from that formula until they have 
negotiators, working on one of the biggest companies, has actually 
come to a deal. 

Senator Kennepy. There is no bargaining formula for the com- 
panies, as such; it is all completely individual ? 

Mr. Morse. That is right. There was an effort, as Mr. Stephens will 
tell you, sometime late in the negotiations after the Wage Stabilization 
Board had issued its recommendations where six of the companies 
did sit down to bargain together. 

Mr. SreprHens. But that was designed in the framework of the 
peculiar situation we then found ourselves in. 

The Cuarrman. I think you might continue with your statement. 

Senator Neery. Mr. Chairman, may I ask a question ? 

Mr. Stephens, you referred to the fact that the steelworkers’ union 
on one oceasion voluntarily postponed strike action for a period of 
45 days. Do you happen to know the total number of days that the 
postponement continued ? 

Mr. Sternens. Well, I will further enlarge on that 45 days, but 
in response to your question, the agreements in United States Steel 
otherwise would have terminated on midnight December 31. 
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The strike started April 29 when Judge Pine held seizure was 

lawful. 

When an appeal was taken and seizure continued pending resolu- 
tion by the Supreme Court, the steelworkers resumed work, 

So the period from December 31 to April 29 was what, roughly 

} days? They resumed work on or about May 1. They struck on 
June 2, I believe, when the Supreme Court declared that seizure was 
unconstitutional. 

Senator Nrey. Is it not a fact that the steelworkers’ union volun- 
tarily postponed strike action for a total of a hundred and ninety-eight 
days ¢ 

Mr. Sreruens. Yes, and the reason I made my comment a moment 

vo was I intended to point out that the very fact that the steelworkers 

d id, as a favor to the request by the President of the United States, 

iat very fact put pressures which, in my opinion, had something to 
do with less than complete objectivity on the part of the W: age 

Stabilization Board so far as its end product was concerned. 

I will bring that out later. 

Senator Nrery. Is it not also a fact that the strike could have been 
prevented almost any time after the threat became a matter of nation- 
vide knowledge if the Government would have permitted the steel 
ndustry to increase its prices in accordance with the demand ¢ 

Mr. Srepuens. No, sir; that is not correct. I had, as you may 
recall, a pleasurable day about a year ago before the committee, this 
committee of the last Congress. You and I exchanged comments at 
that time. 

Senator Neety. I remember the singer but not the song. 

Mr. Sreruens. I answered that question at that particular time by 
declaring so far as I was concerned I was handling collective bar- 
gaining of the labor contract. I had nothing to do with what was 
then under discussion concerning equity with respect to prices. I had 
quite a long discourse with Senator Humphrey, but I also said no 
matter what had happened on prices that the question of compulsory 
unionism constituted a very substantial barrier to settlement and, in 
fact, continued for something like 6 weeks after the economic terms 
had been completely satisfied | by conferences in the White House and 
in the old State Department Building. 

It was the exclusive issues so far as our bargaining coming to an 
agreement on the labor contract was concerned, the exclusive issue 
of enp RY unionism to which the industry was opposed. 

So if the Government had decided come December 31 that the steel 
pr ices could have been increased X dollars a ton, “ve - would not 
have been any agreement because, as I mentioned a year ago, this 
industry has cultivated through habit a certain sitenmine: which 
prompted it not to—well, to take 30 pieces of silver when it felt 
deeply on an issue of individual freedom. 

Senator Neety. Reputable newspaper headlines on more than one 
oceasion stated, in words or effect, that the steel strike could be 
averted if the Government would grant the industry’s demands for 
increases in the nape e of the various "productions. 

Mr. Sreruens. The only thing I can think in response to that is 
a word of w Chom that was often; put forth by that delightful Ameri- 
can, Will Rogers. I think he said that all he knows is what he reads 
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in the newspapers, but I also think he cautioned “one can’t believe 
everything one reads in the newspapers.” 

I have a high regard for newspapers and those who work for 
them. In that case they are wrong, if that is what they said. 

Senator Neety. I certainly do not “der y or doubt that newspapers are 
frequently wrong, particularly during political « campaigns. But | 
have no reason to doubt the truth of what they said in the instance 
previously mentioned. 

Mr. SrepHens. So far as United States Stee! was concerned, there 
was no reason to delay commencement of negotiations until November 
27, the date designated by the union. From that date until mid-De- 
cember, the union demands were explored in 12 bargaining conferences 
in which United States Steel presented certain counterproposals. 

The union demands involved wage increases and other concessions 
far in excess of any reasonable application of then existent Govern- 
ment wage-stabilization policies. When on December 17 the Federal 
Mediation and Conciliation Service intervened, there had been no 
reconciliation of any substantial point in dispute. 

Following the wnion’s special international convention on J: january 
1, 1952, Stabilization Board hearings commenced on January 7. The 
months of January, February, and part of March, were devoted to 
preparation for and attendance at hearings before a special panel 
of the Board—activities so demanding as to preclude any direct bar- 
gaining between the union and the many companies which were parties 
to the case. 

On March 14, the Board panel completed its report, a report which 
merely listed the respective positions of the parties with respect. to 
each issue. Recommendations of the Board were issued 1 week later. 

It was apparent in the panel report preparation and the develop- 
ment of Board recommendations that activities were directed toward 
the meeting of a deadline. 

That is one reason I mentioned the 45 days. 

The special convention of the union had deferred strike action for 
45 days subsequent to the commencement of Board activities. The 
Chairman of the Wage Stabilization Board had, on January 7, 1952, 
assured the parties that the panel report would be made available to 
them for comments. In early March he suggested this right might be 
waived. 

The panel report was, however, mailed to the companies about 
March 15. A telegram from the Board Chairman stated that every 
effort would be made to issue recommendations by March 20, and that 
the Board expected the parties to give the recommendations serious 
consideration. 

The Chairman proposed that no later than 3 days after receipt of 
the recommendations, the parties enter into collective-bargaining 
negotiations with the understanding that work and production would 
continue until April 4, and if by that date a mutually satisfactory 
agreement had not been reached and the union intended to strike, 
ii would give 96 hours’ prior written notice to the companies. 

United States Steel replied on March 15 that it would meet not 
later than 3 days after receiving recommendations on all issues; that 
it sincerely wished to avoid a strike and would continue production, 
but that the union had so far postponed strike action only until mid- 
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geht March 23, and that an orderly shutdown would require that 

rtain operations be curtailed starting March 19. 

Not until after the union had the Board’s 0 A TEN ition in hand 

d it, on March 21, adopt a resolution declaring that the recom- 

endations could serve as a basis for the negotiation of satisfactory 

greements; that it snienied the Board’s proposal to enter into col- 

ctive bargaining, and would continue at work provided that if by 
\pril 4 a mutually satisfactory agreement had not been reac hed, a 
\} hours’ prior notice would be given if it intended to strike, 

: refer to these matters because to me they illustrate the pressures 

‘ich began to build when instead of utilizing defined procedures in 
labor mennerenent law, there was chosen instead a course governed 

y the vagaries of political expediency, one which lent itself to the 
very pre ssure tactics which developed. 

I believe that had there been no Presidential intervention beyond 
that provided in the law, a quicker settlement would have been reached. 

The recommendations of the Board are a matter of hisory. Ata 
time when Government policy was supposedly seriously directed te 
stabilization of wages and prices, the Board recommended wage and 
other increases which were the highest in the industry’s history. It 
recommended also that the steel companies grant the union shop, one 
of the most controversial items in dispute. 

Collective bargaining was resumed under circumstances which had 
doomed its success before it started. 

In an effort to make more effective use of the time in which bargain- 

ng might avert a strike, six of the major steel companies sat down 
together across the bargaining table from the union for the first time 
in the industry’s history. It soon developed, however, that the union’s 
declaration that their recommendations could serve as a basis meant 
that agreement could be reached only were the Board recommenda- 
tions acce pted without modification in any manner, shape, or form. 

On April 3 the six companies offered a wage increase and other 
benefits which would raise their employment costs by more than 16 
cents an hour. They refused to require that all employees become 
members of the union in order to hold their jobs. 

The union, on April 4, 1 day later, served notice that since a mutu- 
ally satisfactory agreement had not been reached, a strike had been 
called effective 12:01 a.m., April 9. 

Following futile mediation efforts by the Chairman of the Wage 
Stabilization Board, President Truman, just 1 year ago today, still 
shunning the emergency provisions which Congress had provided, 
ordered Government seizure of the steel mills. This action, viewed 
broadly as improper and unconstitutional, resulted in litigation whick 
continued until the decision of the Supreme Court on June 2, last. 

In the meantime, further futile efforts were made to mediate the 
dispute and operations continued except for an industrywide shut- 
down ordered by the union immediately following Judge Pine’s deci- 
sion on April 30, 1952, that the seizure was unlawful. 

During this period many smaller companies in the industry sought 
to resume operations by offering to agree with the union to follow the 
terms of any agreements eventually made between the union and the 
large companies. In the main, the union refused such arrangements. 

Following the decision of the Supreme Court on June 2, the unior. 
called a strike which continued for 54 days. Negotiations resumed and 
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early progress was made on the economic items, but the union’s insis- 

tence on the union shop proved to be a stumbling block. That issue 

was finally resolved after 7 weeks of strike, and on July 24, the major 

terms of the settlement were reached by the six companies and the 
union. 

In spite of its settlement agreement, however, the union refused to 
end its strike against the steel companies unless and until a settlement 
was reached between the union and all major iron ore companies. That 
was finally accomplished on July 26 and the strike was called off. 

Thereafter, the union sat down with individual companies to work 
out the details of individual contracts. 

In light of this experience, is action called for and, if so, what kind? 
I do not now know the answer as to kind of action. 

I feel sure, however, that an answer must be found. Government 
must be possessed of appropriate devices to confine or restrain the 
exercise of monopoly power wherever it exists when the national 
health and safety are threatened or jeopardized. 

It is difficult for me to see why the union, in seeking the fulfillment 
of its program, must call a strike of national emergency proportions. 
It is difficult to find a reason except as it (the union) conscious of its 
power, felt that the quickest and surest way to conclude matters to its 
liking would be through the fullest application of that power. 

It seems but reasonable to me that if a union is to possess the right 
and power to strike all of an industry at one time, all employers sub- 
ject to such an attack should be free to act in complete concert in the 
economic struggle precipitated. 

Yet, however, when just six companies joined to bargain with the 
union last year and no one of the six would yield, the union filed un- 
fair labor practice charges and by letter to the Attorney General re- 
quested that the Antitrust Division investigate and take action against 
what it stated to be violation by the companies of the antitrust laws. 

And yet were all employers in an industry such as steel to act in 
concert against the union and perhaps obtain a balance of a sort be- 
tween the contesting parties, what could be the result so far as the 
public is concerned ¢ 

There have been suggestions to place unions under the antitrust 
laws. Others would approach solution of the problem by specifying 
the size of bargaining units. 

I am not qualified to speak authoritatively as to the precise device 
or method, but I cannot understand why equitable arrangements could 
not be made were unions subject to the antitrust laws as are other forms 
of enterprise. 

It seems to me that the courts could work out a rule of reason which 
would enable flexible guides to be applied. 

Nor do I believe that a reasonable, sincere man can challenge this 
thought as reflecting an antiunion attitude. 

There has been ample precedent in the application of various laws 
to business itself to insure that the public interest shall remain para- 
mount. The public interest must, in my opinion, remain paramount 
no matter what the organization involved. 

I doubt that the final answer to this basic problem can be fully 
achieved by amendments to the Taft-Hartley law. 

But even though the problem may require further study, I see no 
reason why steps should not now be taken within the framework of 
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e Labor-Management Act to deal more effectively with emergency 

sputes, 

T pe too, I question whether the national emergency provisions of 

e Taft-Hartley law have been fairly tried. If there be reasonable 
ioubt on this score, there would not seem to be a reason now to aban- 
lon present provisions in favor of some other untried approach. 

suggest consideration of the readoption with certain improvements 

f the approach now contained in the national emergency provisions 

f the law. 

lirst, I believe that the use of those provisions should be mandatory. 

J f the emergency is not of a character to justify the use of the Taft- 

tley procedures, then government should stay out of the dispute 
eae except to the extent the parties may be assisted by con- 
liation and mediation. 

The CHarrMan. Do you suggest a definition of what an “emergency” 

; 

Mr. Stepuens. I do not know that I fully understand your ques- 
tion. My suggestion is when there is an emergency and it has been 
determined to exist, the application of the emergency provisions of 
faft-Hartley should be obligatory, not optional. 

The Cuatrman. A number of our witnesses have felt that the pres- 

definition of what an emergency is is not adequate and that we 
ught to reconsider the definition. Furthermore who declares it? 
Does the President or does Congress? 

Mr. StepnHens. I think in the last analysis it has to be a decision 
made by the President of the United States as to whether an emerg- 
ency exists. I see no reason to write it specifically in a statute, but 
the President is conscious of organization and would consult with the 
principal members of his government who are in a position to advise 
him as to whether the threatened strike or the actual strike does con- 
stitute an emergency prejudicial to the health or safety. 

I do feel, and I am getting to the point a little later here, but I sense 
it in your question—I do feel that conceivably the definition of the 
entire industry, or whatever it is, or a major portion thereof, may be 
too broad. I do not know enough to appreciate the significance of 
the court action in the American Locomotive case where only one plant 
was involved. I have not followed these hearings too closely. I 
should like to, but I have not the time. It has been suggested that 
some thought was being given to not have it become applicable if 
there is one plant or a small portion of industry. I believe the answer 
to your question lies completely in the line as to whether the action 
will be harmful to the welfare of the United States. 

If you have one plant which happens to be concentrating, as I 
understand the Dunkirk plant of American Locomotive was, on a 
part that was essential to the prosecution of our atomic development, 
it seems to me the requirement is for the Government to protect by 
applying the emergency provisions in that kind of situation. 

Did that answer your question? 

The Cuamman. The whole thing has to be appraised by the Presi- 
dent and he has to take the responsibility of saying an emergency 
exists. IYO 

Mr. Srernens. I should think so. I believe the way it is now es- 
tablished i is that way, is it not? 
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The Carman. There is some language there with regard to ef.- 
fecting an entire industry. 

Mr. Sreruens. Mr. Morris tells me there was a bill introduced last 
year by Senator O’Conor which gave the Congress the option. It 
seems to me that is not consistent with my theory of organization. | 
am not running for office, but if I were President of the United 
States, I would be willing to assume the responsibility of making the 
initial determinat ‘ion. 

The CHarrman. We are considering that whole matter and I 
thought that I woul get the benefit of your thinking. 
tinue. 

Mr. Srernens. The Labor-Management Act does not contemplate 
that a board of inquiry shall issue ‘recommendations. The law does 
not provide for compulsory arbitration. Our experience with boards 
which do make recommendations justifies our conclusion that no mat- 
ter how much Government insists that such an arrangement is not 
compulsory arbitration, the pressures applied by Government and 
the union following the issuance of recommendations are such that 
the use of the procedure is scarcely distinguishable from compulsory 
arbitration. 

There is another practical problem. When the parties are sum- 
moned before a Board which has power to make recommendations, it 
means extensive preparation in defense of respective positions. This 
fact precludes any possibility of collective bargaining during the 
period involved. Further I believe that with a Board empowered to 
throw its weight in support of the position of one of the parties, both 
parties take the gamble and make no concessions in the interest of 
solving the dispute. 

I am of the definite opinion that there would be far greater induce- 
ment to a settlement of disputes were there cert: Linty that the ob- 
jective provisions of the law would be applied in all proper cases. 

Secondly, I believe the injunction provisions of the law should be 
capable of immediate use in the event of an emergency, and should 
not have to await some initial findings by a Board of Inquiry. After 
all, the only problem is whether or not an emergency really exists or 
is threatened. That problem is one to be resolved by the President 
and his advisers and not by persons outside of Government who may 
have been called in to review a particular labor dispute. 

Thirdly, I believe that the Board of Inquiry should be appointed 
from a panel of persons previously named in a manner designed to 
insure impartial selection. At present, the President is given com- 
plete discretion in the selection of persons to serve as members on 2 
Board of Inquiry, appointed in accordance with the provisions of the 
law. Whether rightly or wrongly, the impartiality of such persons 
has been seriously suspect in recent years. I would suggest an amend- 
ment to the law which would establish a permanent panel consisting 
of all physically capable retired judges of the Federal courts and such 
other persons who might be appointed by the President with the ad- 
vice and consent of the Senate and a requirement that the President 
select members for such Board of Inquiry from such a panel. Some 
provision is needed to give greater assurance that the members of 
the boards of inquiry would be persons of wide experience, acquainted 
with all problems of concern to the public and of such caliber as to 

place the public interest above the demands of the opposing parties. 


You may con- 
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Fourthly, I believe that any doubt as to the applicability of the 
provisions to a strike which threatens an interruption in less than all 
a substantial part of an industry but which would nevertheless 
truly constitute a national emergency should be removed. It may be 
possible, under conditions today, to jeopardize the public safety by a 
trike in a single plant engaged in making an item which is vital to 

r national defense. 

Lastly, I believe that the provisions should be amended so that the 

junction would not have to be lifted at the end of 80 days. One of 

principal eriticisms of the Taft-Hartley law has been that at the 

d of 80 days in the event the dispute has not been settled at that 
time, there is “no place to go.” 

Why should the injunction be lifted if the emergency continues? 
[here could be a provision that the injunction might be vacated at 
iny time after the 80-day period upon establishing to the satisfaction 
of a court that its continuance would impose undue hardship in light 
of all the circumstances upon the parties against whom the order was 
ssued; that is, hardship disproportional to that which might be ex- 
perienced by the public were it vacated. 

The CHarrmMan. Would you think that under those conditions if 
the injunction were continued, there should be some provision of 
law that the decision should be retroactive to the beginning of the 
period when dispute began? That retroactive question has come up 
before. I would like your views. 

Mr. Srernens. Mr. Chairman, the first answer I can give is in our 
negotiations last year there was no injunction in the picture. We 
recognized certain equities in retroactivity in the final settlement 
reached on July 24. Nevertheless the wage adjustment was made 
retroactive to March 1 and the liberalization of the vacation provision 
retroactive to January 1, 1952. 

[ assume perhaps I may get questions on injunctions. I have some- 
thing more here to say. I will comment further now or if you prefer 
I will continue. 

The Cuarrman. I just wanted to bring that in so you would have it 
n mind, 

Mr. Srepnens. I think the fact of an injunction would not be any 
deterrent whatsoever to the negotiation of suitable retroactive pro- 
visions. We have had postponements by voluntary agreement with 
the steelworkers union some years ago and we negotiated satisfactory 
retroactivity. I think we are living today and speaking differently 
than years ago. You have today, and I read only yesterday coming 
down here an article in Fortune which emphasizes what I am about to 
say. 

You have today, by and large, as contrasted with a quarter of a 
century ago, an enlightened group of employers in this country who 
are aware of the imperative need for what they call good personnel or 
good labor-management relations. They understand fully that our 
needs are, number one, through increasing productivity from what- 
ever source that productivity springs to increase our output, and then 
to see there is a fair division. 

There are many things that employers gladly do and don’t let any- 
body say that employers are hounded into doing things by the demands 
of unions. The unions can be perfectly optimistic at times, but I want 
to say without any discredit on unions, in which I have a good many 
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friends, that the impact of unionism, aside from having improved, as 
I freely concede it has, the lot of workers so far as letting them count 
more dollars in their pay envelope without regard to the value of that 
pay, that the very fact unions have had just the opposite effect in 
many circumstances because of the broadening concept of the require- 
ments to bargain. If everything under the sun is a condition of em- 
ployment and comes within the bargainable area, there are times when 
employers might be inclined to institute a pension plan, a stock pur- 
chase plan, but they do not because they think, “Well, we had better 
hold that one back until we next get into negotiations.” 

So much for that. I beg your pardon for that excursion. 

About a year ago, before this committee of the last Congress, I com- 

mented what I could not see why Government should not be em- 
powered to obtain injunctive relief. My view then was, and now con- 
tinues to be, that this remedy is not placed in private hands to be 
exploited by one party to an industrial dispute. It is given to the 
Government. It is to be used only when the national interest is threat- 
ened by the exercise of a monopolistic power. My views were strength- 
ened when just the other day I read a statement by Mr. Walter Gordon 
Merritt which may be before this committee. He wrote that— 
the appraisal of injunctions is warped by a kind of injunction phobia from which 
legislators must free themselves if they are fairly to weigh the usefulness of the 
injunction as an indispensable means of enforcing national policy with respect 
to labor relations. 
He goes on to say as a result of abuses in the past, people have come to 
believe there is something inherently vicious in the use of injunctions 
in labor disputes, rather than understandng that the trouble lay solely 
with their misuse; but that today we have to a large extent defined 
what is lawful and what is unlawful in labor relations and have pre- 
scribed a procedure for the use of labor injunctions to safeguard the 
rights of labor. To these protections, he wrote, is also added an edu- 
cated public opinion, that whatever additional action, if any, is needed 
to protect labor against the misuse of the injunction should be in the 
direction of regulations to meet specific abuses but not in the direction 
of undermining injunctions as if they were essentially evil. 

I have never been able to see why, if the abuses of the past were re- 
moved, an injunction is not an entirely proper governmental device to 
protect individuals or groups against wrongful actions by others. 
Injunctions are, of course, used against employers under the Labor 
Act and I understand accepted as proper instruments to protect the 
public under many Federal and local laws. 

I am not going to comment in this presentation on seizure or com- 
pulsory arbitration. I said why I was against such procedures in my 
appearance a year ago. If you later ask questions, I'll try to answer 
them. 

My conclusion is that the existing emergency disputes procedure 
represents an approach closer to the ultimate desirable approach than 
any other which I can now suggest. 

There are 1 or 2 other matters with which we in the United States 
Steel have had some experience. I should like to comment on them. 

Over the past 2 years we have been engaged in the erection of Fair- 
less Works. From February 1, 1952, to February 1, 1953, there were 
25 disputes, 22 of which related to work jurisdiction. These are not 
disputes in which the steelworkers union was engaged. Close to 
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),000 man-days of work were thus lost in the construction of that 
The record shows, I am glad to say, that in many cases when 

.¢ problems finally reached the attention of high union officials, a 
ution resulted. Most of the disputes meant stoppage of less than 

a week, scarcely time enough for effective action to result from exist- 
, provisions of the T aft- Hartley law. But there should not be 

ch a thing as jurisdictional str ikes. They were recognized as un- 
stifiable in the Labor-Management Relations Act but I am told that 

: provisions therein incorporated, at least as they have been applied 

y the National Labor Relations Board, leave the problem substantial- 

untouched. 

[ can’t see any reason why injunctive relief should not be manda- 

ry in the case of jurisdictional strikes. Work could then continue 

th voluntary or some other appropriate form of consideration to 
esolve the dispute. 

Just as I sat in the back of the room before coming up here, I got 
the following notice from my oflice in Pittsburgh. 

The employees of Youngstown and Northern Railroad—which services the 

ungstown plant facilities—commenced a strike late yesterday afternoon. 

understand that Youngstown and Northern have a contract with the Brother- 

1d of Railway Trainmen which expires October 1953. Union representatives 
have been urging management to agree to a premature opening of the agreement. 
Management advised the union of its intention to insist upon the fulfillment of 
the existing agreement. 

We just had one. I am talking about the United States Steel, we 
just. had one which started suddenly with the Brotherhood of Railway 
Trainmen about a week ago on a Mond: iy night. As a result some 20 
blast furnaces and a number of open-hearth furnaces had to be shut 
down in 4 or 5 plants. Steel workers were the innocent victims and 
lost a few million dollars in wages. The company lost a substantial 
umount of money in profits and the customers did not get their steel. 
That dispute came about because a couple of trainmen, a couple in a 
crew of 5 who had been locating 200 to 300 cars a turn were slowing 
down and management told them they expected them to work their 
required number of hours in a day. 

To just demonstrate their reaction to that advice, the next day they 
‘laced 20 to 30 cars instead of 200 to 300 which had been the normal 
1umber 

Management disciplined them by giving them a 30-day suspension. 
They asked for and obtained, as is required under the labor agreement 
in effect, a hearing. Incidentally, the labor agreement in effect con- 
tains no no-strike clause. It is all designed under the Railway Labor 
Act. 

The suspension of 30 days was cut down to 10. Thereupon, all 1,500 
railway men went out, refused to return until the suspensions were 
lifted on the 2, and they received what they would have received had 
they worked, which was something like $188 for 5 days for the 2 men. 

After close to 5 or 6 di vys of idleness with other people losing out and 
after valiant effort by the Railway Mediation Board, the men came 
back under an agreement signed by officers of the union in which they 
declared the union was wrong, the men were wrong, and the com- 
pany was right in disciplining them and a fair day’s work was the 
obligation of the traimmen. Management agreed if the 2 men disci- 
plined who are restored to service, demonstrated they concurred in 
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the objective of the organization, the trainmen who had to give a fair 
day’s work at the end of 30 days of their performance, if they had 
justified their acceptance of the union philosophy they would be paid. 
But forgive me for getting off the track. 

The Caamman. That is under the Railway Labor Act. 

Mr. Stenrens. That is right. It is under the Railway Labor Act 
which I used to hear was the model of models. I have come to wonder 
if there is any model and I have come to wonder if there is any reason 
for having two procedures. It might be simpler if we had only one, 

The Carman. I think we must speed along with the hearing 
because we must get on the floor, Mr. Stephens. 

Mr. SrerueNs. In 1949, the steel labor agreements contained the 
provision that they might be reopened to negotiate for a general 
change in rates of pay and life, accident, health, medical, and hospit: ul 
insurance benefits. When they were reopened by the union, a demand 
was made for pensions. A dispute ensued. A Presidential Steel 
Board was appointed. That Board found that although the agree- 
ment did not permit negotiation on pensions (and the companies 
presented evidence that underlying the contract language was under- 
standing that the issue of pensions would not be raised until 1950), the 
National Labor Relations Act had been interpreted in two eases, 
Allied Mills and Tidwater, to require a continuing duty to bargain. 

The companies had been preparing to negotiate pensions in 1950. 
They were not prepared in 1949. Through the Board recommenda- 
tion, the issue of pensions was drawn in prematurely. A strike 
followed. 

It seems to me that one of the purposes of an agreement is to settle 
terms and conditions of employment for periods of time. Such a 
course should be in the interest of industrial peace. The doctrine 
involving a continuing duty to bargain is not compatible with the 
concept. 

[ have been impressed by suggestions made by several witnesses 
before the House committee, inc luding former Board member Reynolds 
who advocated modification of the law so that bargaining cannot be 
demanded during the term of a contract and must “be limited to the 
specific subjects on which reopening is provided. Of course, if both 
parties are willing to bargain about something else or to bargain before 
the contract has run its course, I can see no reason for ‘precluding 
such action arrived at as the result of a mutualagreement. Senator 
Ives has introduced, I believe, a bill which makes clear that bargain- 
ing may not be required during the term of an agreement. 

At the outset I asserted a willingness to help, if I can, by answer- 
ing questions. I have dealt herein with a few aspects which, from 
personal experience, I could talk about. You have, and will hear 
from, a number of practical people and technical experts whose tes- 
timony will range over other important provisions in the law. It 
seems appropriate that I now conclude. 

The original Wagner Act was enacted to insure to employees rights 
to organize and to bargain collectively. Employers were required to 
hargain with the certified representatives of their employees. Unions 
and employees alike were protected against employer unfair labor 
practices. The Taft-Hartley Act constituted a recognition that out 
of these newly guaranteed rights for unions and employees came an 








TAFT-HARTLEY ACT REVISIONS 865 








vanized strength which must be restrained from spilling over into 
my roper chs annels. The law, as I see it, was designed to protect em- 
ployees from coercion by the unions which they may have assisted in 
forming; protect third parties from the effects of disputes 1 in which 
they were not involved; protect the public from the impact of indus- 
try-wide disturbances ; protect employers from indefensible practices 
ind abuses by unions and to make unions responsible for their actions. 
Those purposes were valid then. In my opinion, they are valid now. 
May I conclude, sir, by calling to your attention what undoubtedly 
are aware of but which is a distinct contribution in my opinion 
the form of a staff report to the Subcommittee on Labor and Man- 
ivement Relations of the Committee on Labor and Public Welfare of 
the 82d Congress. Senator Humphrey was the chairman. This re- 
port constitutes an objective appraisal and a very capable objective 
appraisal by Dr, Gustav Peck. In it, you will find the pros and cons 
of seizure, industry bargaining, compulsory y arbitration and, in my 
opinion, this is a very, valuable document. To him who wants to as- 
certain the facts objectively, that is. 
Having talked about the Taft-Hartley Act and saying that amend- 
ments involving seizure were not accepted, he goes on to say: 





















Criticism of the emergency provisions of Taft-Hartley rests mainly on the 
se of the injunction which is regarded as one-sided, 


and so forth. 
On the other hand, the disposition to avoid invoking the emergency provisions 
f Taft-Hartley in national-emergency disputes has left the country with insuffi- 
ent experience for any definitive judgment regarding their efficacy in facili- 
tating settlements by the means they provide. 
The Cuarmman. I am glad you refer to that report. The committee 
is studying that. 
Senator Kennedy, have you any questions? If not, we thank you 
very much for your fine presentation. We are very grateful to have it. 
The committee will be recessed until 2 p. m. this afternoon in this 
room when we will hear witnesses on the preemption problem. 
(Whereupon, at 12:10 p. m., the committee was recessed, to re- 
convene at 2 p. m., same day.) 

















AFTERNOON SESSION 





Che hearing was resumed at 2 p. m., upon the expiration of the 
recess, 

The CHatrMan. The committee will please come to order. 

Our first witness this afternon is Mr. Philip Feldblum, general 
counsel, New York State Relations Board. 
Mr. Feldblum, we welcome you. 









TESTIMONY OF PHILIP FELDBLUM, GENERAL COUNSEL, NEW YORK 
STATE LABOR RELATIONS BOARD, NEW YORK, N. Y. 












Mr. Fe.pptum. Thank you very much, Senator. I am very happy 
to be here. 

I am appearing on behalf of the New York State Labor Relations 
Board in support of a proposed amendment to section 10 (a) of the 
Taft-Hartley Act. 
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The Cuamrman. Are you a member of that board yourself ? 
Mr. Fe_psium. I am general counsel to the board. 
It is proposed, in substance, that the National Act be amended so 
as to clearly vest in the National Relations Board broad discretionary 
power to decline jurisdiction; that the States be authorized to act in 
cases where the National Board has declined to assert jurisdiction; 
and in addition to empower the National Board to enter into agree- 
ments with appropriate State or territorial agencies for the alloca- 
tion of cases between them. 

There can be no doubt that labor disputes which substantially affect 
interstate commerce are a proper matter of national concern and a 
lawful subject for Federal legislation. At the same time it must also 
be recognized that while labor disputes may affect interstate com- 
merce, they have an immediate and direct impact upon the local com- 
munity in which they occur. A strike, or lockout, or a picket line in 
front of a place of business, obviously is a matter within the legitimate 
concern of the State. 

During the past few years the always vexatious problem of defin- 
ing and reconciling the respective interests of the National and State 
Governments has become particularly acute in the fields of labor 
relations. ‘The National Board’s decisional extension of its jurisdic- 
tion, together with recent decisions of the United States Supreme 
Court, have substantially restricted the operation of the police power 
of the States in this field, and has raised serious questions as to the 
power of the States to act even in cases involving essentially local 
matters. This has come about even though the Supreme Court has 
acknowledged that the field of labor relations is not inherently na- 
tional in nature, and that the distinction between national and local 
matters “is vital to the maintenance of our Federal system.” 

A brief summary of the past relationships between the National 
and New York labor relations boards will serve to highlight the un- 
fortunate and confused situation which exists at present. 

Shortly after the passage of the National Labor Relations Act in 
1935, a number of States adopted similar legislation. In its annual 
report for 1937, the National Board stated that it looked with favor 
on the adoption of State labor relations act. The following year it 
reported that its hope of effecting cooperative arrangements with 
State boards had been completely fulfilled and that satisfactory work- 
ing arrangements had been achieved with all the State boards. 

The New York board was one of the first to arrive at a working 
arrangement with the National Board. In 1937, the two boards 
reached an understanding as to the practical allocation of matters 
between them. By that agreement the boards, in substance, divided 
the field so as to leave to the National Board the interstate and heavy 
industries, while leaving predominantly local and borderline situa- 


tions to the State board. In general, the New York board handled: 
1. Retail stores. 


2. Small industries which receive all or practically all raw ma- 


terials from within the State of New York, and do not ship any ma- 
terial proportion of their product outside the State. 

3. Service trades. 

4. Office and residential buildings. 

5. Small and clearly local public utilities. 

6. Storage warehouses. 
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7. Construction operations. 

s. Other obviously local businesses. 

The National and New York Boards continued to operate under this 
wreement for almost 10 years. That entire period was characterized 
by harmonious relations and complete cooperation. Doubtful cases 

cleared between the two boards and, where the occasion required, 
irties were referred by one board to the other. In 1946, for example, 
National Board, for budgetary and other administrative reasons, 
referred all cases involving New York brokerage houses to the New 
York board. 

In 1947, the United States Supreme Court issued its decision in 
Bethlehem Steel Co. v. N.Y. S.L. R. B. That case arose out of the 
New York board’s assertion of jurisdiction —e a representation pro- 
eeding involving foremen. At the time the New York board first 
assumed jurisdiction of the case, the National Board held units of 
supervisory employees inappropriate for purposes of collective bar- 

a ning and declined to entertain petitions by foremen. 

Although the National Board subsequently reversed its policy con- 
erning foremen, the Supreme Court held that the State board had 
acted without jurisdiction, apparently grounding its decision prin- 
cipally on the fact that the National Board customarily asserted 
jurisdiction over the steel industry and had previously exercised juris- 
diction over the particular employer and employees concerned. Again, 
the Court did not pass upon the power of the National Board to “cede” 
jurisdiction to a State agency. 

In June 1947, the National Labor Relations Act was amended by 
the National Labor Management Relations Act of 1947. Section 10 
(a) of the national act now provides: 

‘he Board is empowered, as hereinafter provided, to prevent any person from 
engaging in any unfair labor practice (listed in section 8) affecting commerce. 
This power shall not be affected by any other means of adjustment or preven- 
tion that has been or may be established by agreement, law, or otherwise: Pro 
vided, That the Board is empowered by agreement with any agency of any State 

Territory to cede to such agency jurisdiction over any cases in any industry 
ther than mining, manufacturing, communications, and transportation except 
where predominantly local in character) even though such cases may involve 
labor disputes affecting commerce, unless the provision of the State or Terri- 
rial statute applicable to the determination of such cases by such agency is 
inconsistent with the corresponding provision of this Act or has received a con- 
struction inconsistent therewith. 

It appears from the legislative history that this provision was 
inserted in order to eliminate any doubt as to the power of the National 
Board to enter into working arrangement with State agencies. Un- 
fortunately, however, section 10 (a) has operated to preclude any 
possibility of collaboration and cooperation between the National 
and State Boards. This, we believe, has resulted from the rigid and 
inflexible statutory requirement of consistency, which, by depriving 
the National Board of discretion, has made it impossible for the Na- 
tional Board to continue or enter into new agreements with any 
State agency. 

This situation was remarked upon by the Chairman of the National 
Board in June 1948 when he appeared before the Joint Congressional 
Committee on Labor-Management Relations. On that occasion, he 
suggested that— 

Congress may also desire to reappraise the language of section 10 (a) of the 
present act, which bars the National Board from ceding jurisdiction over 
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relatively local controversies to State boards unless they are enforcing legis. 
lation substantially identical with the Federal statutes. 


He further pointed out that as a result— 


There is considerable danger of creating a no man’s land, especially if the 
National Labor Relations Board decides to refrain from exercising its own 
jurisdiction to the hilt. 

Perhaps it was partly because of that danger that the National Board 
extended its assertions of jurisdiction. Thus, the National Board as- 
serted jurisdiction over retail stores, loft buildings, local bus lines, 
laundries, small manufacturing establishments, service trades, and 
other types of essentially local enterprises. 

In October 1950, the National Board announced the establishment of 
standards which would govern its exercise of jurisdiction thereafter, 
Pursuant to this policy, the National Board has specified certain in- 
dustries in which it will assert jurisdiction. In other industries, the 
National Board has established a formula requiring a minimum inflow 
and outflow of materials, products, or services measured by annual 
dollar volume. Where such minima are not met, the National Board, 
as a matter of discretion, declines jurisdiction. 

The promulgation of this jurisdictional formula, however, still 
leaves unresolved, and indeed emphasizes the importance of, the ques- 
tion whether the States may act in labor disputes over which the 
National Board has, but declines to assert, jurisdiction. Whether 
the States may act under such circumstances is a question on which 
there is some disagreement. Yet unless the States may act on those 
cases, the labor disputes will be entirely unregulated. 

The comprehensive scope of the Taft-Hartley Act materiall 
creased the importance of this problem. Prior to 1947, the Hafional 
act dealt only with representation proceedings and employer unfair 
labor practices; and the States, then, were free to act in the broad 
fields not covered by Federal regulation. The 1947 amendments, how- 
ever, regulated practic ally the entire field of labor relations. The 
field occupied by Congress was expanded to cover subjects which tradi- 
tionally had been regulated by State equity courts and by State legis- 
lation. As Federal preemption of the field is applicable whether 
State regulation is sought to be accomplished through administrative 
action, court decree, or legislative enactment, the importance of the 
problem, arising out of the combination of Federal preemption and 
discretionary refusal to assert Federal power, is readily apparent. 
It affects not only the relatively few States which have labor relations 
boards, but the courts of all 48 States. 

Discretionary declination of jurisdiction by the National Board of 
borderline cases thus provides no answer to the problem. Agreements 
permitting State agencies to handle primarily local matters are barred 

y the inflexibility of section 10 (a). And because of the board lan- 
guage in some opinions of the Supreme Court, the question has been 
raised whether the States, in the absence of cession, may act in any 
industry to which the national act can be made to reach, even though 
the National Board has never exercised jurisdiction and declines to 
exercise jurisdiction over the particular employer and employees. 

Thus there is very real danger of leaving labor disputes in a “no 
man’s land” in which the Federal power is not applied and the local 
community, which bears the direct and immediate impact, is barred 
from effective action, not by Federal action, but by Federal inaction. 
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[ven when the States attempt to act in purely local cases, they are 
met "i attacks on their jurisdiction. For example, the jurisdic tion of 
the New York board has been contested in cases involving a parking 

a a cleaning and dyeing business, small retail stores, and local res- 
iurants. Even if a State board ultimately is successful in establish- 
ing its jurisdiction, the processing of such cases can be inordinately 
delayed by attacks in the State or Federal courts. 

The for egoing discussion has shown that, under present law, the 
National Board is unable to cede jurisdiction to State or Territorial 
igencies and that the right of States to act, where the National Board 

lines to assert jurisdiction, has been questioned. The result has 

been to establish a “no man’s land” in which labor disputes are or 

iy be wholly unregulated. The situation manifestly is one which 
calls for congressional action. 

We believe that the dangers inherent in this situation can be elim- 

ated by adoption of the following poonen als: 

First, the discretionary power of the National Board to decline to 
assert jurisdiction presently exists by virtue of administrative and 
judicial interpretation of the national act. The right to decline juris- 
diction should be expressly embodied in the act, so that there may 
be no question as to the propriety of such action by the National 
Board. 

Second, in order to avoid a “no-man’s land,” the States should be 
free to act in labor disputes over which the National Board has but 

clines to assert jurisdiction. State action should be permitted, 
without the necessity of formal cession of jurisdiction, in all cases 
which do not come within the National Board’s jurisdictional formula 
and in individual cases in which the National Board has declined to 
assert jurisdiction. 

Third, the National Board should be empowered, in its discretion, 
to cede jurisdiction over cases, or categories of cases, which it might 
otherwise process, to appropriate State or Territorial agencies. A 
broad discretionary power vested in the National Board should be 
substituted for the present rigid and inflexible requirement of absolute 
consistency contained in the present section 10 (a). 

We believe that the Senate bill 1264, introduced by Senator Ives, 
will accomplish those objectives. 

We wish to point out that enactment of this bill will not impair 
the supremacy of Federal law, for the power to decline jurisdiction 
and to execute agreement with State boards would rest with the Na- 
tional Board. It will, however, enable the National Board to dis- 
tinguish between industries, cases, or classes of cases, according to 
whether they substantially affect interstate commerce or are more 
essentially local in nature, and to take into consideration the avail- 
ability of State agencies. The proposal thus accords with the Su- 
preme Court’s statement, that in determining whether a labor dispute 
substantially affects interstate commerce, consideration should be 
given “to the bearing and effect of any protective action to the same 
end already taken under State authority.” 

In conclusion, we submit that the proposed amendment would elim- 
inate any doubt as to the authority of the National Board to decline 
to assert jurisdiction and to enter into working agreements with the 
various State boards. It would eliminate the present inflexibility of 
section 10 (a). It would permit the National Board to devote its 
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time, energies, and funds to the speedier determination of labor dis. 
putes which really are matters of national concern, unhindered by 
the necessity of processing primarily local matters which can be han- 
dled by available State agencies. 

It will eliminate the danger of a “no man’s land” in which labor 
disputes are subject to ne ‘ither Federal nor State regulation, 

It will permit appropriate State agencies to process local and 
borderline cases free from jurisdictional ‘attack. 

And it will permit a return to the cooperative and harmonious 
relationship which previously existed between the National and State 
Boards. 

The CuHatrMan. I would like to ask you a question, if I may. 

Mr. Fetppium. Yes, sir. 

The Cuatrman. It is with regard to the building trades. I do not 
see in your categories here that building operations would be State 
or national. 

Mr. Fevppitum. Building construction / 

The Cuatrman. Yes. We have had a good many suggestions made 
that the building trades were in a different category, that we might 
leave them entirely out of the Taft-Hartley Act and let the States 
take care of the local building problems, whch are mostly intrastate 
matters, 

Mr. Fetppium. The agreement between the National and New York 
Boards in 1937, and under which we operated for 10 years, did leave 
building construction to the New York board to handle. What we 
are submitting here would leave the matter in the discretion of the 
National Board. They could, of course, decline, and enter into agree- 
ment with the National Board over building construction or such 
aspects of it as they felt were primarily local and could be handled 
by New York. 

The Cuarrman. Your theory on the legislation is that the National 
Board should have the initial discretion on the 
or not to assert jurisdiction ¢ 
Mr. Frtppium. Yes, sir. 

The CHAIRMAN. 


matter as to whether 


That raises a question that came up in my State 
with regard to mediation procedures. My State had a difficulty with 
reg ae to our board of mediation. We are bothered by the fact that 
they start mediation, we will say, in a small plant which is strictly 
intrastate. First thing you know, the Feder: ul mediators would be 
coming into the State and creating a lot of confusion, because of the 
conflict of jurisdiction between the Federal and State mediator. 

Have you had that problem in New York State? 

Mr. Fetositum. Well, our mediation board is separate from the 
Labor Relations Board. I know that the New York board of media- 
tion has an agreement with the Federal Conciliation Service whereby 
they allocate cases between them. I believe that it is covered by 
title IIT of the Taft-Hartley Act, which specifically authorizes the 
Federal Conciliation Service and directs it, as a matter of fact, to 
divide up the cases, leaving the local matters to the State conciliation 
or mediation agencies wherever possible. There you hav 
authorization to that effect. 

The CuatrrmMan. Our New Jersey board wants that spelled out more 
fully, so that the Federal people cannot come in, if they are handling 
a case that they feel can be adequately handled on a local level. 


e an express 
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Senator Ives. Mr. Chairman, I think that is mediation, however, 
rather than labor relations. 

The CHARMAN. Yes; it is mediation. 

Mr. Ferppium. As I say, there is some provision as to that in title 
I1I. But I am confining myself to labor relations acts. 

Senator Leman. There is no definite velationship between the 
Mediation Board and the Labor Relations Board ? 

Mr. Fetppitum. They are entirely separate. We have no authority 
to mediate or arbitrate, and they have no authority in our field. They 
were kept separate on purpose. 

Senator Lenman. As I recall, in the early days of that Board, 
which Senator Ives and I had something to do with creating, there 
was an informal working agreement between the two organizations 
by which they exchanged information. 

wi Fetppitum. Oh, yes. We have cooperated very fully, and we 

: referred cases back and forth between us, but each has ke »pt within 
ts own proper jurisdiction. 

Senator Ives. You were talking about the building trades. How 

ut the service industries, too? I think that ought to be regarded 

; intrastate; don’t you? 

Mr. Feippium. I should say that most of it should be. 

Senator Ives. There appears to be a lot of confusion there. The 
National Board seems to have entered that picture. 

Mr. Fevpeium. In the building service trades ? 

Senator Ives. That is what I mean. 

Mr. Freippitum. They have taken loft buildings where the tenants 
ire engaged in manufacturing goods for commerce, under the same 
doctrine as under the Fair Labor Standards Act, the arsenal build- 

gs, and office buildings they have generally left to us. Apartment 

iildines and dwe llings they ‘do not take, either. 

Senator Ives. You have perh: ips noted that your recommendation 

s been introduced by me in substantially the language which you 
gave me. I made one minor change in order to put it in a shape that 
I think was a little better than yours for the purposes I had in mind. 
That is S. 1264. However, there is one thing that has come to my 
attention that I would like to get your comment on. The question 
arose as to what happens, under the terms of this bill, if perchance the 
National Labor Relations Board takes no action whatever. You see, 
in all these provisions, here, 1, 2, and 3, in the bill, everything is 
contingent upon the National Board taking some kind of action one 
way or another. It either takes action or refuses to take action or 
works out something in agreement. Suppose it does nothing? 

Mr. Ferpstcum. Well, the National Board only acts when charges or 
petitions are filed in individual cases. 

Senator Ives. And brought to it. You do not think there would be 
any danger there ? 

Mr. Fetpptum. They would have to make some disposition of 
case that was filed. They would either have to decide it on the 
merits— 

Senator Ives. That was my reaction to it, but I wanted to get yours. 

Mr. Frerppium. Well, I cannot conceive that they would just let a 
docketed case lie idle before them. I assume they would take some 
action on it. 
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Senator Ives. You feel very strongly, then, that the language which 
is in the bill at the present time covering the question is sufficient ? 

Mr. Freipsium. I think it is quite adequate, completely adequate. 

Senator Ives. Thanks very much. I wanted to get your viewpoint 
on that, because it came to me from a very responsible source, and I 
was very much disturbed about it. 

Mr. Fevppitum. I don’t see any danger there. 

Senator Griswotp. Do you think it impractical for Congress to try 
to define in the law the cases that should be referred to the State and 
the cases that should be carried on by the NLRB? Now, this act 
merely throws it all to the NLRB and gives them the right, really, to 
refer or by agreement turn it over to a State. Of course, there is a 
widely expressed thought, and maybe it is just a statement, that we 
should be a government of laws rather than a government of men. 
But it would be well, if the authority could be defined, to spell it out 
ina law. 

Now, perhaps the cases are so intricate that you cannot spell it out. 
But undoubtedly you have thought of that problem, and I would like 
to have your discussion of it. 

Mr. Fetpeptum. We have given a great deal of consideration to that 
problem, and as you have intimated, it is an extremely difficult thing 
to draft in the law itself a line which would divide the respective 
jurisdictions of the Board. 

Under the Fair Labor Standards Act, you have a lesser grant of 
jurisdiction to the Federal body, and yet it is pretty extensive. And 
there is always litigation going on as to where that line is, even though 
it is limited to production of goods for commerce or essential work. 

We have made no effort to draw that line. That, of course, would 
be something for Congress to do, and we have taken no position on it. 

I believe it was the Warburton-Hatch bill several years ago that 
had a provision in it based on the number of employees involved ; that 
if it was under a hundred, the national law would not be applicable. 
But there are problems even in that, because you have seasonal indus- 
tries. You have borderline cases there, where an employer may have 
less than that number at one time and more than that number at 
another time. It isa very intricate problem. We have not attempted 
to draw that line. We have merely attempted to give the National 
Board discretion. Conditions may vary, too, requiring the drawing 
of the line at different places at different times. 

Senator Griswotp. After a careful consideration of that very issue, 
you feel this is the only practical approach to it? 

Mr. Freipptum. Well, I would not say that it is the only practical 
approach. I think it is the simplest approach. The other is possibly 
practical, but very difficult, and one which the New York board did 
not want to take a position on. 

Senator Lenman. The question has been raised with me whether 
we should weaken the provision of the act which requires that, when 
cases are turned over by the National Labor Relations Board to the 
State boards, the decisions must conform with the rulings of the 
National Board. ‘The question has been raised that if that provision 
is weakened, different States will come to different decisions on sub- 
stantially the same given facts. Do you fear that? 

Mr. Fetpstum. Not under the proposal which is being presented 
by us, for the very reason that we have left it to the discretion of the 
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National Board. I assume you are talking about whether it is an 
arene to be reached between the National Board—I will cover 
both situations. 

W here it is a question of the National Board working out an agree- 
ment with a State board, there the National Board will have the dis- 
cretion to enter into the agreement or not, and I assume will consider 
whether the State board’s policies are generally consistent with Fed- 
eral policies, so that there will be no head-on contact, or anything 
of that kind between them. 

In cases where the National Board declines jurisdiction generally 
throughout all 48 States, regardless of whether there are State boards 
or not, in that case I believe that State law would be applicable with- 
out the requirement of consistency, the reason being this: that the 
cases of which the National Board generally declines | jurisdiction are 
predominantly local, and the declination of jurisdiction is that they 
are so local in nature that Federal policy is indifferent to what may 
happen in those. They are willing to let them go entirely unregulated. 
And I believe as Justice Jackson said in the Bethlehem case, if Fed- 
eral policy is indifferent to what the individual may do of his own 
volition, it is equally indifferent as to what he may do under State 
compulsion. 

So, in those cases I do not think there necessarily need be con- 
sistency. But where there is an agreement with the State board, there 
the National Board, I assume, would look to it as a consistent policy. 

Senator Lenman. As I recall, one of your criticisms, directed at 
the requirement of the National Labor Relations Board that when a 
case is turned over to the State the decision must be consistent with 
the policies of the National Labor Relations Board, suggested that is, 
puts the decentralization of these cases more or less into a straight- 
jacket. Now, if that is so, and the National Labor Relations Board 
should not require decisions to be consistent with the policies of the 
Board, and should turn over these cases to New York State or New 
Jersey or Connecticut or Massachusetts or Arizona or wherever it 
may be, you may have, on substantially the same given facts, com- 
pletely different rulings by the State boards. And I was wondering 
whether in your opinion that would be a serious objection, or whether 
it, as a matter of fact, would be a strong probability ? 

Mr. Frxppitum. Well, I don’t think there would be very great prob- 
ability of that, for the reason that most of the State acts are sub- 
stantially similar to the Federal law. 

The difficulty with the provision of section 10 (a) at present is 
that it has been interpreted as requiring identity or substantial iden- 

tity with the Federal law. 

Now, the New York law, for example, is substantially similar, al- 
most identical, with Feder: al law, as regards representation proceed- 
ings and unfair labor practices, which are the only subjects covered. 
Yet because there are some slight differences in the two laws, we have 
been unable to make an agreement with the National Board, even 
though our policies are consistent and there would be practically no 
inconsistencies in any decisions. 

Senator Leuman. To what extent does that similarity exist in other 
States ¢ 

Mr. Fretpstum. I would say it is probably true in the case of the 
other States which have State Labor Relations Acts also. They were 
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all more or less based upon the original Wagner Act, and in those two 
respects are substantially similar. They might have slight varia- 
tions. 

Senator Ives. Mr. Chairman, I would like to comment, here, and 
perhaps ask a question. 

I should like to get this cleared up. I cannot see that it makes any 
difference whether or not decisions dealing with particular, meeoiti 
questions in different States, matters that may be identical, but 
various States reach different conclusions. That is the old question 
of States’ rights. If New York wants to put one interpretation on a 
thing and Arizona wants to put another, what is wrong with that?! 

Mr. Freupeium. I quite agree with you. I think that where you are 
dealing with predominantly local matters in labor relations it is quite 
different from where you are dealing with safety devices on a rail- 
road train, where diversity of State law actually imposes a burden 
upon interstate commerce. Where you are dealing with local labor 
relations, you are dealing with an employment situs which is perma- 
nently within the State, at least in predominantly local instances. 
And therefore, diversity of law bet ween the States is not too important, 

However, as I said in answer to Senator Lehman’s question, actual- 
ly I do not think you would have great diversity in those States that 
have labor relations boards. 

Senator Ives. You might find some differences when it comes to 
unfair labor practices by employees, with respect to New York. I 
do not think the New York law conforms to the Taft-Hartley Act 
in that connection. 

Mr. Fre_pptum. The New York court law. We have no unfair 
labor practices. But the courts have handled that. 

Senator Ives. There is one other question I wanted to ask. This is 
another matter that has come up with respect to jurisdiction. 

Suppose the State takes a case, takes jurisdiction over a situation, 
where application has been filed with the State. The Federal Gov 
ernment then steps in and says, “Here, this belongs to us.” How do 
vou handle that, under this ? 

Mr. Fetpstum. Under the agreements with the National Board, 
from 1937, wherever there was a borderline instance, where we weren't 
sure whether we would handle them, we would phone the National 
Board or they would phone us, and we would clear matters of dupli 
cation. 

Senator am Is it your opinion that anything of that kind would 
be prevented by some basic understanding between the New York 
board and the N tatiana al Board from the outset ? 

Mr. Fevpsitum. Definitely. 

Senator Ives. So that language covering a situation of that kind 
would not be necessary. 

Mr. Frevpsium. I don’t believe it would. It can be worked out, I 
believe, voluntarily between the local and the National Board. 

Senator Ives. It is better to work it out that way, anyway; is it not? 

Mr. Fevpsium. I think it leaves it more flexible. 

Senator LenMan. I just want to say this, in response to what Sena- 
tor Ives has said. I realize perfectly well that there is no essential 
need of similarity in labor policies as between New York State and let 

us say, Mississippi or New Mexico. I am not sure about the facts on 
this, but I can conceive, however, that there might be a great disad- 
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tage in having very widely divergent labor policies in States like 
New York and New Jersey and Connecticut, where the problems are 
bstantially the same, where labor conditions are the same or sub- 
intially the same, where social problems are substantially the same. 
| should think that it might be disadvantageous to have completely 
vergent decisions with “regard to labor problems in States very 
osely adjacent to each other, and in which labor conditions are 
substantially the same. I am not sure about that, but I think it is 
something we had better consider. 

Senator Ives. May I raise a point there? I doubt if you would 

‘have that great divergence in given areas. Where your diver- 
ce would occur would be between one area and another area. For 

tance, there are States in this country that have legislation whic *h 
fer from the New York Labor Relations Act, and I can understand 
w those States, as a matter of home rule, might provide a great 

versity of opinion. 

Senator Leaman. I understand that perfectly well. There is no 
vreat divergence in the conditions of labor as between the area which 
| mentioned, New York, and New Jersey and Connecticut. And there- 

e I think it would be an unfortunate thing if the manner in which 
or problems were handled were completely different in States of 
sume area in which conditions are substantially the same. I do 
t say that that is an insurmountable difficulty at all, but it has 

rred to me that there is need for substantial uniformity at least 
hin areas. 

Mr. Fenpptum. Where you are dealing with something that has a 

ose relationship to commerce and goes across State lines, there is 

thing to your point. But I think what we are talking about here 
nly is predominantly local matters, matters within the State and 
h do not impinge on State borders. 

Senator Griswoitp. Mr. Chairman, I do not see how this can be any 
ous matter under this proposed act introduced by Senator Ives 
ere NLRB has complete authority and only hands — cases to the 

States to handle. You could not have wide divergence, or they would 
top handing them to the States. 

Mr. Fetpptum. That is why we framed it in that language. 

The Cramrman. Any further questions of Mr. Feldblum? 

Mr. Feldblum, thank you very much. 

Mr. Fetpptum. Thank you very much, gentlemen. 

The Cuatrman. The next witness is Mr. Robert A. Nelson, assistant 

torney general of the State of Nebraska. 

Mr. Nelson, we welcome you here to testify in this hearing. 









































TESTIMONY OF ROBERT A. NELSON, ASSISTANT ATTORNEY 
GENERAL, STATE OF NEBRASKA 


Mr. Nextson. Mr. Chairman and members of the committee, my 
name is Robert A. Nelson. I am an assistant attorney general of the 
State of Nebraska, and I appear here as a representative of my State. 

I think that I should say this: that Mr. Beck, our attorney genera), 
called me in, some 10 days or 2 weeks ago, and told me that he had 
been studying the legislation that was before Congress, here, with 
reference to labor-management matters, and that it appeared that 
there might be some problems involved there that would be an in- 
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fringement on our right-to-work legislation in the State, and that he 
thought we should make application to appear before the committee 
to discuss this matter, which we did. 

However, I did not fully realize until I got back here that we were 
the only St: ite that had been allotted time to discuss this particular 
subject. And this noon, shortly before I came over here, I had a tele- 

yhone call from Governor Battle of Virginia, who stated that he h: ad 
le arned that I was appearing here in behalf of the right to work legis- 
lation of the States, and he wanted me to express to this committes 
their support in favor of States rights in the preemption of labor- 
management relations. 

Now, I am sure that the thing speaks for itself, that all of the States 
who have right to work legislation, whether it be by legislative act or 
constitutional ame ndments, are in accord with my statements. 

The CuairMan. For the record, will you give us the names of those 
States? I understand there are 13 States that have right-to-work leg- 
islation. But you are representing 6 States; is that correct ? 

Mr. Netson. Well, Senator, I do not have the names of the States 
that do have this legislation. I would be very glad to supply the com- 
mittee with those. 

The CuarrMan. We can get that; so you need not bother. 

Mr. Newson. Nor do I have any direct authorization to speak for 
them, except that I think their legislation speaks for itself. Our time 
was so limited when we got into this matter that we never attempted 
to contact anybody. 

Gentlemen of the committee, I am going to present my statement, 
here, with reference to our Nebraska situation. However, I think that 
the entire problem here is applicable to all of the States. I don’t in- 
tend to sit here and read the statement that I have filed with the com- 
mittee. I think we can accomplish more if I just state the general 
principles. And I would be glad to answer any questions that might 
be presented to us. 

In 1946, there was submitted to the people of our State an amend- 
ment to our constitution, which provided that no person should be 
denied employment because of membership or nonmembership in labor 
organizations. That amendment to our constitution was adopted by a 
3-to-2 vote. 

Since that time, we have been operating under the law. And the 
thing that I thought this committee would be most interested in know- 
ing is what has been the success under that amendment. And that 
is the thing that I would like to point out to you. 

The CuairmMan. When was that passed ? 

Mr. Netson. In November of 1946, Senator. 

Now, in my written statement I have gone into the constitutional 

rovisions, the duty of the State in the protection of their citizens. 

think that is a vital matter. However, in this discussion that may 
not be too important. We have assumed the obligation, in Nebraska, 
of protecting the individual in his right to work. 

I have set out, here, in my written statement, five points, the results 
of the operation under our law. And those are the things that I would 
like to discuss with you. 

In the first place, under our law, there can be no contract entered 
into by management and the unions that would deny anybody the 
right to a job because he belongs to a union or because he does not 
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long toa union. What is the effect? I think—and this is an im- 
rtant thing—that this has built up a better relatiouship between 
union and its members. 
Tod iy, in Nebraska, union membership is secured by salesmanship, 
ng the individual on the fact that the union is going to be to his 
efit. In other words, the American way of doing things. Individ- 
ils now know that they are absolutely free in their employment. If 
they do not agree with the union leadership, they can so state, and 
their job i is not in jeopardy. 

Here is another thing that has developed, there. That is in the 
matter of union regulation. It used to be that the unions did not 
pay any particular attention whether they had attendance at the 
meetings or not. They would pass their rules and regulations. Today 
there is a strong effort on the part of the unions to have the members 
attend because they know that whatever action they take must be satis- 
_ tory to the membership. They have to sell the members on the 

inion. It has developed a fee ling, with the individual, that he is a 
; art of that organization. He is not compelled to join, but he is a part 
of and has a voice in that organization. 

Secondly, there has been a better relationship that has developed 
between the employer and the employee. Now, no employer likes to 
be told that he must employ only those men that the union approves. 
He is free, under our present system, to employ his men. If they are 
good men, if they are doing the job, it is up to the union to come in 
and sell them on the fact that the union is doing something for their 
benefit, and make them members. 

Now, I made this statement in my written report, here, and that is 
that union membership has not decreased under our system. I have 
no statistics to support that. I tried my best to get some figures on 
that and was unable to do so. Those are matters that the unions 
apparently keep to themselves. 

But I did confer with members of the union, with employers, with 
employees, and the general opinion in our State is that union member- 
ship has increased since the adoption of our constitutional amendment. 
5 don’t think that that perhaps is the criterion in this issue. I think 

he thing we are looking for is the welfare of the individual. But I 
think this is an impor tant point here. 

Another thing that we have developed in the 6 years of trial under 
our law: We have avoided strikes caused by the unions attempting to 
enforce a closed-shop contract. That has been one of the biggest 
elements of strikes. Today it is unlawful, in our State, to have a 
closed-shop contract. That element is gone. 

The CHatrMan. You cannot have a union shop, under the Taft- 
Hartley Act, and you cannot have any form of compulsory member- 
ship in anything. 

Mr. Netson. That is right, Senator. Our law states that no person 
shall be denied employment because of membership or nonmember- 
ship in labor organizations. So it goes the whole way. It outlaws 
all forms of union security. 

So we have had the experience of having comparatively less strikes 
since the adoption of our amendment. 

Then finally—and in my opinion, this is the important factor in 
the whole thing—public confidence has been restored in the unions. 
In Nebraska we are not antiunion. The people there are just the same 
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asITam. They are for the underprivileged. They are in favor of see- 

ing that every man is protected in his rights. But I think that " 

have reached a stage where union monopoly was working to the det: 
ment of the individual. And I think that is the reason ‘the people of 
our State adopted this constitutional amendment. 

don’t look at this as a law that is against labor unions. I don’t 
think it is. I think it is a law that is helpful to the labor unions. [ 
believe that a monopoly anywhere, a complete monopoly, is a detri- 
ment, 

We have, of course, built up our laws, here, to protect the labor 
unions, to give them strength. Labor unions were born out of neces- 
sity. But the time has come when the laws must now protect the 
individual, 

I wonder if, too often, we don’t, in considering these labor matters, 
look at the union as an entity and say, “Well, what can the union do! 
They should he ave all the power in the world in order to accomplish 
their purpose, : 

Aren’t we forgetting, though, that the union was created for the 
benefit of the individual? And whenever the monopoly within that 
union works to the detriment of the individual, then the State should 
come in and protect them. 

My subject here was not the closed shop. It just can't help but 
work in. But what I came here to speak to you gentlemen about was 
to give the States the right to regulate labor within their ovn areas. 

Now, we have had in our State—and I don’t know of any better 
way to consider these things except thee xpe ‘rience that a State has had 
open ating under these laws—a very successful operation, we think, 

by leaving these matters to the State. We submit this record to you. 

In my report, I went beyond, perhaps, the subject that was assigned 
to me and did discuss the question of the public relations court, as 
we call it, a court within our State that has jurisdiction over public 
utilities strikes. Under the decision in this Wisconsin case, how, there 
may be a serious doubt of the validity of our court in this area, except 
with reference to the State-owned public utilities. But we do urge 
this committee to consider legislation that would validate the States’ 
authority in these matters. 

In our regulation of these public utilities strikes we have had six 
cases. They came before this court. Every one of them, after a hea 
ing before the court, has been determined satisfactorily. And al- 
though the law authorizes an appeal to the Supreme Court, there has 
never been an appeal. I think those things just speak for themselves. 
‘They speak for the fact that the States can regulate and control these 
matters satisfactorily, and that the Congress should not 
that field. 

The CHarrMaNn. Are you ready for questions now ? 

Mr. Newson. Yes, sir. 

The CHarrMan. Senator Griswold? 

Senator Griswo_p. You have heard some of the discussion with a 
previous witness as to whether it was necessary or not that States 
follow a similar policy. But do you think here by using this system 
of trial and error it is even an advantage for different States to try 


different solutions to some of the problems that are facing the Ameri- 
can people? 
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Mr. Netson. Senator Griswold, I think this question of labor-man- 
agement relations is a local problem, and that there are different prob- 
ms in the different parts of the Nation. I think that in Nebraska we 

iy not have all of the problems and issues that they may have in 
New York, Pennsylvania, or elsewnere. That is why I think that the 
States can better regulate that than the National Government can. 
Senator GriswoLp. In this right-to-work amendment, there are 

iething like 12 or 14 States. Someone here used the figure of 13. 
\re those virtually alike, or do they vary a lot among themselves in 

! provisions ¢ 

Mr. Nexson. I think they are very much similar. Of course, we in 
\ebraska went both ways. We protect the unionman the same as 
edothe nonunionman. Some States have legislation that only bars 

» denial of employment because of nonunion membership. We go 

h ways. 

Senator Griswoip. That is all I have. 

The CHAIRMAN. Senator Goldwater ? 

Senator Gotpwatrer. Mr. Nelson, I represent one of those States 

it. like Nebraska, has a right-to-work law, the State of Arizona. I 
uild like to ask your opinion of this statement made by Mr. Gold- 
on March 31, who is the legal representative of the CIO. He 
and I will quote it, the following. Before I quote, this is in 
reference to these laws and the State’s ability and right under our 
Constitution to have them. 


\ 
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Furthermore, through our entire system of governm nt is a concept that the 
ws of the United States shall be the supreme law of the land. To permit them 
do so would be to undermine this basic constitutional prem) se. 

Do you feel, as the attorney general of Nebraska, that that is a true 
statement, that in this particular field the Federal law is the supreme 
law of the land? 

Mr. Netson. Senator Goldwater, I have a deep feeling, and in this 
written statement I have expressed that feeling, and that is that under 
the Bill of Rights of our State constitution we have guaranteed to the 
individual citizen the fact that we will protect him in his rights, not 
only his individual freedom but in his property rights. 

Now, we may be going here into a constitutional question that might 
involve considerable discussion, but I think it is there. And I am 
willing to back it up. That particular thing is not in the Federal 
Constitution. It is in our State constitution and I think it is in the 
majority of the constitutions of the States. And under article 10 of 
the Federal Constitution, then, it is a right that was reserved to the 
State, to protect the individual in his property rights, which include 
the right to work. 

Now, I don’t know whether I am answering your question on that, 
Senator, but I feel that that is a State problem. I am not here to 
represent the employers or the employees. You will have, if you 
haven’t already had, employers before you here who will advocate 
national legislation on these identical matters, that will preempt the 
States. It is not just a matter of unions here, but employers. Heck, 
it is to their benefit, if they can contract with a union to hire all their 
men. Iam here representing the individual, the individual that under 
our State constitution we have guaranteed to protect. And that is 
his right to work regardless of whether he belongs to a union or doesn’t 
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belong to a union. And I think that the experience that we have 

seen of late here, where unions not only enter into the matter of nego- 
tiation of contracts for wages and welfare but get to the point where 
they are endorsing candidates for political office, and a forced member- 
ship must contr ibute to that—I think then we are taking away from 
them their inalienable right of freedom of speech and freedom of ex- 
pression. I don’t think that that thing can continue under our demo- 
cratic system of government. I think the individual here is a repre- 
sentative of a State, and the States are attempting to protect these 
individuals, and I think we have to speak up now. And I believe the 
Congress should and will protect the rights of those individuals. 

I don’t think that unions have to have compulsory membership to 
grow. In fact, I think they will be better off if they don’t have to. 
I am not against unions. I think they will grow faster and better if 
they don’t have the compulsory membership. 

Labor has to combine, because individually they don’t have the 
power to compete with management. But whenever you give them 
a monopoly, and you tie down management to the point that they are 
helpless, you are giving an arbitrary power then to the one side that 
cannot, in a democratic government, succeed. 

Senator Gotpwarer. Do you recall 1946 or the period before that 
clearly enough to put into the record what activated the citizens of 
Nebraska to formulate this amendment to their constitution and then 
actonit? What were the reasons back of it ? 

Mr. Netson. Senator, I think maybe I should state this as a mat- 
ter of background. I handled all of the court litigation for the State 
of Nebraska with reference to the adoption of our amendment. We 
had an action brought to enjoin the placing of this question on the 
ballot, and after the amendment was adopted it wound up here in 
the Supreme Court. Since that time I have also handled all of the 
problems that have come to the attorney general’s office regarding 
this. 

Now I will go back. At that same time, your own State was in- 
volved in litigation. We worked with North Carolina in the pre- 
sentation to the Supreme Court. What prompted this? I think the 
thing that Renae the enactment of this legislation was the fact 
that people were being compelled to join an organization regardless of 
whether or not they believed in it. It was a matter of coercion, which 
is contrary to our principles of government. There were strikes that 
were not matters of gaining for labor w ages or economic conditions 
but strikes that were “purely a matter of gaining a certain power for 
a union—questions between unions themselves as to who had the au- 
thority. And I think the people of Nebraska, and I think Arizona, 
too, didn’t believe in that kind of a system. That is the reason that 
they adopted this amendment. 

Senator GotpwarTer. Could you tell me if, at any time since 1946, 
there has been an effort to remove this from your constitution ? 

Mr. Netson. There has not. And, Senator, I might make this 
statement, too. In 1949, our legislature passed a penal statute to im- 
plement our constitutional amendment, which I think provides that 
violation of its provisions shall be a misdemeanor, with a fine of, oh, 
a hundred dollars, maybe one hundred to five hundred. And during 
that time we have never had a prosecution in our State. 
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Now, I don’t know just what that means. I think it means this: 
that the labor unions, the employers, recognize our law, and they are 

ding by the law. And I don’t say that we won’t have the oppor- 
tunity, where we have to enforce the penal statute, but to date we 

ven't had to enforce it. I think that is a good recommendation. 

Senator Gotpwater. Are you acquainted with the bill which has 
been introduced in the House and which I introduced in the Senate, 
S. 1161, which, in paragraph 3 or section 14, would give the State 
the right to regulate or qualify picketing and striking? Have you 

en that ¢ 

Mr. Netson. Senator, I have read the different proposals. How- 
ever, 1 am not in a position to speak with reference to any one particu- 
lar subject on that. 

Senator Gotpwatrr. Well, the people of Arizona this year, after a 
series of secondary boycott strikes, activated by the same feeling that 
activated them in 1946, prepared legislation and passed it at the last 
general election by a rather overwhelming vote, that prohibited 
secondary boycott strikes in Arizona. Do you, as an attorney general, 
feel that the Congress of the United States should protect the rights 
of these States who have enacted this legislation, either through law 
or by their constitution, by the passage of protective legislation with- 

the Taft-Hartley Act itself? 

Mr. Netson. Yes, Senator, I think this. If you would leave it to 
the States, we will take care of those problems. 

Now, again, going back to Nebraska, with which I am familiar, 
with reference to the antipicketing laws, we have a statute that 
authorizes peaceful picketing. However, within limitations. They 
can’t block the entrance to any place of business. But they are defi- 
nitely authorized to carry on peaceful picketing. And we go the 
other way, again, and we make it a misdemeanor for any person then 
to interfere with any lawful picketing. 

I think you can leave it to the States, and they will solve those 
problems. I think that is where it belongs. I think it is the con- 
stitutional duty of the State to protect those citizens. And that is the 
point I would like to put across here. 

Senator Gotpwater. I even suspect you would go past the confines 
of labor legislation, in that statement, in saying the least Federal 
Government we could have in our hair in the States the better off we 
would be. I hate to, as a Republican, be stating that old Jeffersonian 
principle, but I accept it. 

Mr. Nexson. Senator, I think I can agree with you on that. 

Senator Gotpwater. Thank you very much. 

The Cuarrman. Senator Kennedy ? 

Senator Kennepy. Mr. Nelson, on page 1, you said the amendment 
was adopted by a 3 to 2 vote. Of course, that was everyone voting, 
whether they work in industry or not, in agricultural areas and so on. 

Mr. Netson. That is right. 

Senator Kennepy. So that it really is not an indication of how the 
men who work in industry may have felt. Do you not think a clearer 
indication is the votes that we had on the union shop, after the Taft- 
Hartley bill was written, in which, in cases where elections were held 
on whether they would have a union shop or not, most of them voted 
by a large percentage in favor of it? It indicates to me that our 
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experience since the Taft-Hartley Act has been passed is that most 
workingmen if given a chance would rather have a union shop than an 
open shop. W oul l you not say that is so? 

Mr. Nexson. I don’t have, of course, the figures to show the vot 
on our amendment. 

enemepers there isn’t any question of the fact that there were a lot 

f laboring people that voted for this amendment. And we couldn't 
put the thing across without that. 

Senator Kennepy. There would not be any necessity for the law if 
you did not assume that they were a minority. If you assumed they 
were a majority, you would not have to have this Jaw, because they 
could vote the union out anyway. They could vote for an open shop. 
So you must assume they are a minority. I would think a pretty slim 
minority, judging from the elections we have had under Taft-Hartley. 

Mr. Netson. I assume, Senator, that if we took a vote of the union 
members in our State on thie question, there would be a majority 
against our amendment. But if we took a vote of all of the laboring 
classes—and of course, when you get to talking about laboring classes 
it is mighty hard to define. I guess we are all laborers somewhere. | 
believe that they would sustain our amendment, which is not a law to 
prohibit laboring people from having an opportunity to advocate 
their principles, but it is a law that prohibits the enforced member 
ship in a labor organization. 

Senator Kennepy. Yes. Well, the only point I was making was 
that in the experiences we have had in most States, and I have not 
seen them for Nebraska, since the passage of the Taft-Hartley Act 
a great percentage, and I think it went to 90 percent, voted for union 
shop arrangements, which, of course, are really not basically different 
from the closed shop arrangement, at least in the compulsion that it 
places upon an employee. So that I think that in many of these elec 
tions which have been held in these States, which have voted, as you 

say, 3 to 2, people have voted in them who were really not concerned 
directly in this, who were not concerned personally with the right to 
work. And in mary of these States that have passed a law such as 
yours, the majority vote has been gathered in other categories and not 
so much among people who want to work in industry but who do not 
want to joint a union. Because we find in most statistics that we have 
gathered, they are a very small percentage. That does not alter their 
rights, but it isa very small percentage. 

Would you not agree / 

Mr. Nrison. I wonder, Senator, though. Are we not all directly 
concerned in this problem ? 

Senator Kennepy. You have stressed so much the right of the indi- 
vidual to work that it seems to me that is the man that we are con- 
cerned with. At least, the one you say you are concerned with. You 
are really not interested in joining a union, whether there is a union 
shop arrangement or not. i seems to me you may have an interest 
because it weakens the union, and not because you are concerned with 
your rights in the matter. 

Mr. Neeson. I don’t think that here, as a State, we are concerned 
with giving a power to any organization that will work to the dis- 
advantage of the individual. I think as States that is our duty, to 
look out for the interest of the individual. That is the thing that we 
are trying to do here, Senator. 
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Senator Kennepy. I have a couple of other questions. On page 3, 

uu say: 

By this action, they have assured to every man the right to work without 

rendering bis inalienable rights of thought and expression. 

| do not think he ever surrenders his inalienable rights of thought 

d expression, even when he has to join a union to work. He is sur- 

ndering his right, which is not inalienable, not to join a union, but 

it is different from thought and expression. 

Mr. Nevson. There is a practical application, and I think that we all 

lize that under a compulsory union membership the individual is 

ng to be very limited in his rights to speak and act. I think per- 

ips the best example of that is the case of Cecil B. deMille, who, as a 

ember of the union, refused to contribute one dollar assessment to 

ppose a certain political measure in the State of California that he 

in favor of. And because of his refusal to contribute that one 
lar, he was barred from membership in the union and barred from 
ppearing on the radio. 

Now, those are things on which we might say, “Well, they don’t do 

That is not within the authority of the union.” But they do do it: 

( that is the thing I had in mind when I made that statement, 

lator. 

Senator Kennepy. Under the Taft-Hartley Act, of course an em- 
ployee is given protection against being dismissed from a union be- 

iuse of the arbitrary use of power by the union leader, and there are 
evere limitations put upon the power of a union to insist that the 

nployer discharge them. 

It seems to me that gives him adequate protection. We might, 
t seems to me, reword that provision. And I am certainly against 
irbitrary use of that power. But I do not see that inalienable rights 
to thought and expression are jeopardized here. But that is just a 
matter of opinion. 

At the bottom of page 3, you say: 

Under a compulsory union agreement, the union leaders have no particular 
nterest in whether or not the members attend union meetings; they either did 
as they were told to do or lost their jobs. 

I do not see that. Ifa man has to join a union to get a job and does 
iot want to continue to belong to a union, it seems to me that he is 
then in a position to attend the union meeting, and, if he can get a 
majority of the members of the union to agree with him, they can 
vote the union out of existence. Therefore, I do not see how you can 
say that because you have a compulsory union agreement the union 
leaders have no particular interest in whether or not the members 
attend union meetings. What do you mean, “they either did as they 
were told to do or lost their jobs”? 

Mr. Netson. You say if they have a majority in opposition, they 
will vote the leadership out. But the point is that if they don’t have 
a majority, if it is a minority, they are helpless. And under a com- 
pulsory membership—— 

Senator Kennepy. Well, how are they helpless ? 

Mr. Netson. Under a compulsory membership, they have to belong 
tothat union. They have to pay their dues. They have to contribute 
to the support of that union. Now, regardless of what the leadership 
may do, they still are required to give their support. And these are 
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things that I think you can only speak on from observation. That 
is, that when you give complete control to a labor union it is no dif- 
ferent from a complete monopoly in Government or anything else. 
You put certain people in authority there, and they have the right 
to do things, and they are going to subjugate their inembership- to 
their will, and the membe ship i is going to have to abide by it from 
there out. 

Senator Kennepy. Well, you are talking about an undemocrati- 
cally run union. We want to do something about that. But it seems 
to me if they cannot get a majority, then they are faced with the 
difficulties that all minorities must face. But to say they either did 
as they were told to do or lost their jobs—I just do not think that 
can be supported in fact. Could you give me any examples of this? 

Senator Griswotp. I think you referred to deMille as one Cecil 
deMille. 

Mr. Netson. That is right. 

Senator Kmennepy. That was before Taft-Hartley. 

The CuHarman. I might say to Senator Kennedy that I was in 
Pittsburgh recently and “I was waited on by 6 members of the steel- 
workers, CIO, and was told then that they had a union of about 9,000 
compulsory members, and that rarely more than 25 or 30 would attend 
a meeting. It did not pay any of them to attend the meeting because 
they were told what they were to do. They admitted they ought to 
try and organize that 9,000 compulsory membership and assert their 
democratic rights, but they said it was practically an impossible task. 
And they felt, therefore, that the situation was a pretty difficult one. 
They did not quite know what to do about it. 

Senator Kennepy. Well, I thought Mr. Goldber g’s answer was 
that if there is that much discontent, if only 25 members come, they 
should be able to take control of the union. 

The CuarrmMan. Well, that is the situation that was presented there, 
and they asked for a guarantee of an absolutely secret ballot, so that if 
the question of striking came up they could oppose it effectively if 
they desired. That’is one of the things I think we must look into, 
because the democratization of unions, especially where we have this 
union shop in our law, is important, and it is necessary that the mem- 
bers be protected in their individual expression. 

Senator Kennepy. I certainly agree you have a legitimate point 
for discussion about whether a man should be obliged to join a union, 
but it seems to me it is surrounded by statements that personally I 
believe are prejudiced in some degree. 

The last point I want to make is this. We have a law up in Massa- 
chusetts which permits a closed shop. You have a law out in Nebraska 
which prohibits a closed shop and a union shop. Your law is supreme 
in Nebraska. In other words, the open shop is obligatory in Nebraska. 
Yet the closed shop is not obligatory in Massachusetts, because of the 
provisions of Taft-Hartley. ‘The closed shop applies only to intra- 
state, meaning, in other words, that where the State law is more 
restrictive than the Taft-Hartley Act, then that becomes supreme, but 
not if itismore liberal. Do you think that is fair? 

Mr. Netson. I don’t think it is a question of whether the State laws 
are more liberal than the Federal laws. I think the whole question is 
the right of the State to regulate these matters, and I think the States 
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can do a far better job of regulating than the Federal Government can. 
| think itisa local problem. It differs. 

Now, in Masgaclinnettdl you undoubtedly have a lot of different 
problems than we have in Nebraska. And if you leave it to the States, 
[ think they will dothe job. They can dothe job. We have done the 
iob. We are willing to do it. 

Senator KenneEpy. But the point was that in Massachusetts it does 
permit the closed shop, but nevertheless, because of the provisions of 
the Taft-Hartley law, this only applies to intrastate commerce; the 
point being that where State laws are more restrictive they become 
dominant, and when they are less restrictive, then the Taft-Hartley 
provisions become dominant; the only point being that it seems really 
unfair that the State laws when more restrictive should be supreme 
and not be when they are not. 

Mr. Netson. That isn’t my position, Senator, at all. I just feel 
that this thing should be left to the States. 

Senator Kennepy. Would you say that picketing and control of 
violence on picket lines, et cetera, should be left to the States and not 
the Federal Government ? 

Mr. Netson. That is correct. 

The Cuamman. Do you have anything further, Senator Goldwater ? 

Senator Gotpwater. I would think it might be more in the nature 
of a comment than a question. 

This question Senator Kennedy brought up has been brought up, I 
know, in every State that has “right to work” legislation : That uber 
was against it and that if labor alone had been asked to vote on it, 
it would never have passed. 

Let us take the country as a whole, with 160 million people, 62 
million people working. It is easy to say and easy to see and anyone 
in politics knows that 62 million people should be able to influence— 
let us not say control—3 votes. So the majority of the votes in this 
country represent working people. Now, they may not belong to 
unions. On the other hand, they may not want to belong to unions. 
And they may not want the Taft-Hartley law to be in force in their 
States. 

We, in Arizona, for instance, are convinced that this vote represents 
the thinking of the working people, because they are so much in the 
minority, as they are in the United States as a whole. And to use the 
argument that, well, if labor people alone or mambers of unions alone 
had been asked to vote on this, 1t would be different, I do not think 
it is fair. Because this affects every working person. We could offer, 
and in fact I imagine it is in some of the previous hearings, examples 
of how this came to be. 

In Arizona, as in these other States, you will notice it came right 
after the war. Boys were returning home. They were getting out of 
the service. But the labor fields were pretty well filled. They were 
prohibited, by excessive initiation. fees, by closed unions, from getting 
employment. And actually, in our State, this action started from a 
group of five veterans, who just plain got mad about it. 

I am frankly very curious about this fact. And I started to ask 
Mr. Nelson this before. Because the experience in these States that 
have put this thing to the vote of the people has been so surprisingly 
against compulsory unionism, or the closed shop, that I am very in- 
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terested in what would happen in the United States if this were put 
up to the vote of the people. I have a very sneaking suspicion that 
the people of the United States would follow the pattern that has 
been set in these 13 States. I think the vote in the last presidential 
election indicated that in some ways. Certainly the election in Ohio 
in 1950 did, where the full force and power of organized labor was 
placed against one man, and yet it was indicated that unions, union 
people, and working people, shared the views of Mr. Taft. 

This, by the way, this right to work bill, received the greatest in- 
vestment of money from those people who were against it of any bill 
or any person ever voted on in my State. 

It does not amount to a lot, because we do not spend a lot out there. 
But nevertheless it was a big piece of money for Arizona. And they 
tried to repeal it, in 1948, and it was retained. 

Senator Kennepy. They did have a similar effort in Massachusetts, 
I think, but it was defeated. The only point I would say about your 
statistics: There can be an election if 30 percent of the employees 
desire to, and it can be repealed if 50 percent vote for it. It seems 
that isa fairer test than by having people vote on it who have no direct 
economic interest 1n It. 

It seems to me that we should judge this on what happens in the 
union. If more than 50 percent do not want it, then I do not think 
they ought to have it, but if the majority want it, then I am not sure 
that they are not entitled to have it. 

Senator GotpwatrerR. John, I think we are talking about two differ- 
ent situations. You are talking about a company, whether or not 
the people in that company want to be represented by a union. They 
still have that right, in Arizona and Nebraska. In fact, they use it 
allthe time. But the people, as a whole, whether it is one State or the 
United States, I — have a right to say whether or not they want 
to belong to a union. And the only argument that is used against 
it is this free-rider argument, which, if that is applicable, then likewise 
is applicable the rule that in your community every person who lives 
in it shall pay dues to the chamber of commerce, because without in 
stitutions like that there would not even be any labor and there would 
not even be any business. 

In our States we get back to the one simple thing, the little guy that 
says: “I do not belong toa union.” And we feel if you say: “You have 
to,” you are going around the rights that are provided not only in the 
Constitution of the United States but in most of the constitutions of 
the country. 

It is a very simple, basic thing to us. Every time I say this, some- 
body haw haws at it, but it is not directed at unions. It is directed 
at the rights of people. And the same thing has happened in Arizona, 
by the way. Union membership has increased since this has been in. 

Now, maybe that is just because it happened so nationally. I do 
not say this is the reason that it increased. But when you leave it up 
to the union to make that union so attractive that you would not think 
of working without it, then the union is better and everything is better. 
It is like in our lives, in business, in the management end. We join 
certain organizations because we feel they are doing a good job and 
they would be of benefit to us. 

I am sorry I went on so long on this. 
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Phe CuarrMan. Iam glad you placed it on the record. We can hash 
hese things out in committee. 

[hank you very much, Mr. Nelson. 

Mr. Netson. Thank you, Mr. Chairman. 

(The prepared statement of Mr. Nelson is as follows :) 


SumMMARY STATEMENT OF Ropert A, NELSON, ASSISTANT ATTORNEY GENERAL OF 
NEBRASKA 


My name is Robert A. Nelson. I am an Assistant Attorney General of the 
State of Nebraska and appear here as a representative of my State. 

\t the general election held in November of 1946, the electors of the State of 
Nebraska adopted an amendment to our State constitution which prohibits an 
employer from denying employment to any person because of membership or 
nonmembership in a labor organization. This amendment was adopted by a 

” vote after both the proponents and opponents of the measure had thoroughly 
ered the State with circulars, letters and through radio and newspaper 
iblicity. 

Following the adoption of the amendment an action was brought which chal- 
ged the constitutionality of the law. Both the District Court and the State 
reme Court sustained the validity of the law and certiorari was granted by 
United States Supreme Court. The State law was challenged as being in 
ation of the right of freedom of speech, of assembly and of petition guaran- 
| unions and their members by the first amendment and protected against 
ision under the fourteenth amendment. It was further contended that the 
te laws impaired the obligation of existing contracts in violation of Article 

section 10 of the United States Constitution and deprived the unions and em- 
vers of equal protection and due process of law guaranteed against State 
ision by the fourteenth amendment. All of these contentions were rejected 
the Supreme Court Lincoln Federal Labor Union etc. et al. v. Northwestern 

and Metal Company et al. (335 U. 8. 525 93 L. Ed. 212) 

rhe constitutional authority of a State to enact right-to-work law has now 
definitely been established. But certain proposed amendments to the Taft- 
Hartley law would have Congress preempt the field insofar as interstate com- 

ree is concerned. If Congress is to preempt the field in interstate commerce, 

en our State laws will apply only where the employer is engaged wholly in 

astate commerce, and for all practical purposes would become worthless. I 

pear before you for the purpose of urging, on behalf of my State and on behalf 
all other States which have right-to-work laws, the defeat of such proposals 

d the retention of section 14 (b) of the Taft-Hartley law. 
he people of my State have spoken with reference to-this inalienable right to 
k, not merely through enactment of a statute, but by writing into the con- 

tion itself the provision that no person shall be denied employment because 

f membership or nonmembership in a labor organization. By this action, they 

e assured to every man the right to work without surrendering his inalienable 

ghts of thought and expression. 

In a concurring opinion in the case presented to the Supreme Court involving 
the right-to-work laws of the State, Justice Frankfurter states: 

“Even where the social undesirability of a law may be convincingly urged, 
invalidation of the law by a court debilitates popular democratic government. 
Most laws dealing with economic and social problems are matters of trial and 
rror. That which before trial appears to be demonstrably bad may belie proph 
cy in aetual operation. * * *” 

The Nebraska law has now had more than six years of trial. Has the result 
been such that Congress is justified in preempting the field? To answer the 
question, I submit the facts as I have gained them through personal observation 
and by statements received from both employers and employees. 

First, a better relationship has developed between the union and its members. 
Union membership is now obtained by persuasion rather than coercion. This is 
the American way. Individual members are free to think and act and need have 
no fear of losing their jobs if they express ideas which are contrary to those of 
the union leaders. Under a compulsory union agreement, the union leaders have 
no particular interest in whether or not the members attend union meetings, they 
either did as they were told to do or lost their jobs. Now the individual mem- 
bers must be satisfied with the action of the union or they are free to sever their 
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membership. The result has been that members are now urged to attend meet. 
ings and participate in the action taken. The individual employee feels that 
his union now is a democratic institution and that he has a part in the conduct 
of its affairs. 

Second, a better relationship exists between the employer and the union. No 
employer wants to be told that he must fire an employee, perhaps one who hag 
been in his employ for years and whose competency and loyalty to the employer 
is without question, merely because such employee cannot agree with certain 
principles of the union or union leaders. The result has been that unions and 
employers work more closely together in bringing about conditions that are satis. 
factory to the individual employee. 

Third, union membership has not decreased. I make this statement without 
statistical proof. I have attempted to secure statistics as to the number of 
union members in my State prior to the adoption of our right-to-work amendment, 
and at the present time, but have been unable to find a source where such figures 
are available. However, it is the general opinion of both employers and em- 
ployees that union mebership has increased. 

Fourth, one of the greatest causes of strikes has been eliminated. The closed 
shop has been one of the primary causes of strikes. Although the question of 
wages, hours and working conditions were all agreed upon, a strike would be 
called because the employer refused to agree to a closed shop. This has now 
been eliminated, and our State has had comparatively few strikes since the en- 
actment of our law. 

Fifth, public confidence in labor unions is being restored. This, in my opinion, 
is one of the important achievements in labor-management relations under our 
law. Our amendment was adopted because the people believed that the concen- 
trated power of labor unions had become arbitrary. As stated by Justice 
Frankfurter in the opinion hereinbefore discussed : 

“A union is no more than a medium through which individuals are able to 
act together; union power was begotten of individual helplessness. But that 
power can come into being only when, and continue to exist only so long as, 
individual aims are seen to be shared in common with the other members of the 
group. * * *%” 

While I have limited my statement to giving the results of the trial in my 
own State, I am confident that the results in other States, where right-to-work 
laws have been on trial, are similar to those of Nebraska. With these proven 
accomplishments, is Congress now justified in enacting legislation which will 
strike down the good which has been done and take from the States the right, 
which under the Constitution is theirs, to preserve to all individuals the inaliena- 
ble right to work? The answer is an emphatic “No.” 

One other matter on which I would like to briefly comment is the subject of 
State regulation of public utility strikes. 

The Legislature of Nebraska in 1947 established a court of industrial rela- 
tions pursuant to constitutional authority. This act controls all disputes between 
management and labor in order that the public will not be subjected to the danger 
and harm incident to a discontinuance of essential public services (1951 Sup- 
plement, Revised Statutes of Nebraska, 1943, secs. 48-801 to 48-823). 

Since the decision of the Supreme Court of the United States in the case of 
Amalgamated Assoc. of Street Electric Railway, etc., Employees v. Wisconsin 
Employment Relations Board (340 U. S. 383, 95 L. Ed. 364 (1951) ), a question has 
been raised as to the validity of such State regulation that should be resolved 
by amendment of Federal legislation. 

This decision, if applicable to all State machinery in the utility field, has the 
effect of rendering the public absolutely helpless unless the public utility strike 
constitutes a national emergency for which some relief may be afforded under 
existing legislation. 

Surely if there is any area where the sovereign power of States should not be 
rendered helpless and impotent “by implication”, this is it. 

To correct this situation S. 1535 was introduced in the 82d Congress to amend 
section 14 of the National Labor Relations Act so as to make effective the laws 
of any State or Territory which regulate or qualify the rights of employees of a 
publie utility to strike or which prohibit strikes by such employees. The en- 
actment of this or similar legislation is absolutely necessary in order to protect 
the public from the disastrous results of such strikes, which cannot be adequately 
protected by Federal regulations. 

In conclusion, I wish to state that I have appeared before your committee, 
not as an advocate for either labor or management, but for the sole purpose of 
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representing the people of my State. I believe in labor unions, and I know that 
the people of my State are not antiunion. We do believe, and experience has 
taught us, however, that a complete monopoly by labor unions can result in 
serious injury to the public welfare and individual rights. For this reason the 
amendment to our Constitution was adopted. The large majority vote which 
this measure received could not have resulted without the support of laboring 
people, including a great number of union members. I firmly believe that the 
matters which I have urged are for the best interests of both labor and manage- 

nt. This has been established during 6 years of trial. I respectfully submit 
that the gains made by my own, and other States where similar laws are in effect, 
should not be nullified by congressional action. 

The CuatrmMan. The next witness is Mr. Harry L. Hanson, labor 
conciliator of the State of Minnesota. Mr. Hanson? 


STATEMENT OF HARRY L. HANSON, LABOR CONCILIATOR OF THE 
STATE OF MINNESOTA, ST. PAUL, MINN. 


Mr. Hanson. Mr. Chairman and Senators, my name is Harry L. 
Hanson. I am labor conciliator for the State of Minnesota. 

Briefly, my background is this: I have been a truckdriver, and I 
have worked in building and construction trade work. For years I 
worked in a paper mill and qualified as a machinist. I have been a 
shop steward and a union trustee for a local union. 

In 1937, I was elected president of a local union. In 1941, I was 
elected business agent for a local union affiliated with the Inter- 
national Brotherhood of Pulp-Suphite and Paper Mill Workers. In 
that capacity, I negotiated 40 individual contracts annually and repre- 
sented about 2,000 union members. 

In conjunction with those duties, I served as a special representative 
of the international union and was also president of the Tri-State 
District Council of Paper Mill Unions, made up of unions of Minne- 
sota, Wisconsin, and upper Michigan. 

In 1946, I joined the staff of the Minnesota labor conciliator as an 
assistant labor conciliator, qualifying for that job through an open 
competitive civil-service examination. 

In 1948, I was appointed State labor conciliator by Governor Luther 
W. Youngdahl and was reappointed for a full 4-year term shortly 
thereafter, again by Governor Youngdahl. 

In March of this year, I was reappointed for another 4-year term 
as labor conciliator by Gov. C. Elmer Anderson with the advice 
and consent of the sentate. 

A formal statement of testimony has been filed with this committee, 
as requested. I appear on one issue only, and that is the restoration 
of jurisdiction to the States in labor disputes. And I have but one 
message, and that is that Minnesota stands ready to handle its own 
labor-management disputes effectively and expeditiously, if they are 
given a chance to do so. 

Minnesota enacted its labor relations law in 1939 as a direct result 
of public reaction to the most horrible period of labor-management 
strife that has ever been the misfortune of any State to experience. 

Man-days lost due to strikes amounted to 4 percent of the Nation’s 
total. There was fighting and killing in the streets. It was even 
necessary for the late Floyd B. Olsen, then Governor, to call out the 
National Guard. 

Since that time, since the passage of the act, we have been most 
successful in maintaining a healthy, peaceful labor-management pic- 
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ture. We have ap proximately 2 percent of the Nation’s industria] 
work force. Our 13-years’ experience since 1939 shows that we have 
had only three-four ths of 1 percent of the Nation’s man-days lost due 
to strikes. Two percent should be par for the course. 

Prior to 1939, the largest vnion in Minneapolis, our principal city, 
was in control of a group of ‘“Trotskyites.” They called the new law 
Stassen’s slave act. A union committee of 100 v igorous trade unionists 
rose to the occasion, and, with the assistance of the labor conciliator 
and the Governor, and by using the provisions of the new law, they 
ran that gang out of power. 

Our metropolitan areas are 79 to 89 percent union organized. 

Senator Griswotp. Mr. Hanson, by “out of power,” what do you 
mean ¢ 

Mr. Hanson. They just aren’t any more. 

Senator Griswotp. Well, where did they have power? Inside of 
the union, you mean / 

Mr. Hanson. The ‘Trotskyites were in control of the general drivers 
union as business agent, president, secretary, treasurer. 

Senator Griswoip. They held a lot of power in that union. 

Mr. Hanson. Yes. And they ran them out of power in that union, 
and they are completely out of power in the Minneapolis area at this 
time. They are known asthe Dunn boys. I think all of you have heard 
of them at some time or other 

As I said, our metropolitan areas are 79 to 89 percent union or- 
ganized. Minnesota has more than 54,000 employer units, yet we 
have only 105 em] a = who emp loy more than 500 people. 

Che bulk of our employers are small employers. Most small plants 
are organized by sma i umions, Which have had neither much experience 


ds. They need the steadying hand that we are able to provide. 
We maintain a staff of 7 men on an annual budget of $90,000 to 
perform this service and protect our economic stability. 


We are accepted and respected by unions and employers alike. We 
have, at one time or another, participated in working out agreements 
between most of our large employers and the union representing their 
employees. 

Not too long ago, the International Association of Machinists found 
it necessary to call a strike against the Twin City Arsenal at New 
Brighton, Minn. It was a first contract; no Federal notices were 
necessary. The union successfully organized the employees. The 
National Labor Relations Board had conducted an election. The 
union had. been duly certified. But under the provisions of the 
Federal law, it was not necessary that they file fade notices with the 
Federal Government of an impending strike or the fact that an agree- 
ment had not been reached. It was not necessary that they file a 
notice under the State law, because under the preemption theory, 
that no longer was necessary. 

The International Association of Machinists is a responsible organ- 
ization. They were reluctant to strike in industry as important as 
our arsenal, especially in relation to our national defense efforts 
at this time. They had had satisfactory experiences through using 
the facilities of the State labor conciliator, and for that reason filed 
a notice with our office. 

After two or three meetings, we succeeded in working out a settle- 
ment, and a strike was averted at the arsenal. 
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Minneapolis Honeywell, manufacturers of bombsights, radar equip- 
ent, and other items, other electronic devices, so necessary to the 
itional defense, was struck by a technicians’ and engineers’ union. 
A series of meetings, day and night, by our office with the purties 
und a solution; and the strike was terminated without too much 
ss of precious time. 

(bout a month ago, a strike took place at the Rochester Cooperative 
Dairy, Rochester, Minn., advertised as the largest dairy in the world. 
(hey handle 50,000 tons of milk per day. 

Senator GriswoLp. Is this chamber of commerce publicity now ‘ 

Mr. Hanson. No; I don’t think so. I think it is actually that large 

dairy. Incidentally, they did a very fine job of producing pow- 
dered milk and such items as were necessary to our soldiers during 

e conflict. 

One meeting had been held by our office. The union had promised 

a second meeting before they would call a strike, but something 

nt amiss and the strike was called at 1 a. m. one morning. 

fons upon tons of milk would have spoiled if the strike were con- 

ued, The flush had come early; that means that the cattle were 

ming in early with their milk. The farmers had held back a great 
eal of their cattle from the slaughter-houses because of beef prices 

d there was just too much milk on the market; and there was no 

ice to put it, and it would have to be dumped if the strike were 

ntinued. 

[ was informed of the strike at 3.a.m. By 10 a. m. I was meeting 
with the board of directors of the dairy 90 miles away. I met with 

union at 12 noon. At 3 p. m. were were in joint session. At 
) p.m. an agreement satisfactory to the employer and the union com- 


ttees had been worked out. By the use of radio we advertised the 
that a union meeting would take place at 10:30 that night, and 
an almost full turnout of the employees of the plant; and 

as ratified, and the employ ees were back to work within 24 


[ cite these instances because in no case was there any effort by the 
Federal Mediation Service to perform the services, and in each of 
these instances it was not necessary that unions file notices with us 


ler our 10-day notice requirement law, because of the court deci- 
sions and interpretation of the Taft-Hartley law. 

Now, less fortunate were we in the dispute involving the Minnesota 
& Ontario Paper Co. at International Falls, Minn. The entire 
community and surrounding area depend on that company for their 
economic existence. No notices were filed with this office. A long 
strike took place, and the effects of that strike are still being felt by 
the community. 

I don’t for a moment claim that if notices had been filed with our 
office the strike would have been averted. The only point I make is 
that as a State we have no opportunity at all to lend assistance and 
attempt to avoid the strike. 

This not being required to file notices with us under the preemption 
theory has raised havoc with our efforts countless times in the recent 
past. 

We have been successful in major disputes of all types. A few 
years ago there was a telephone strike in the Omaha area of the tele- 
phone systems. It covered at least five States. That dispute was 
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settled in our capital by the efforts of the State labor conciliator and 
the governor. The Northland Greyhound strike covering several] 
States and Canada was settled in our office. We have been successfi] 
in numerous cases with the Union Stockyards, who are suppliers o1 
distributors of cattle for the slaughterhouses of that area. 

The longshoremen on the Great Lakes west of Milwaukee, with 
their local union headquarters in Duluth, Minn., and Superior, Wis., 
have, each time that they have come to an impasse in their negotia- 
tions, filed notices with the State labor conciliator of Minnesota, and 
each time we have been successful in working out an amicable settle- 
ment. We are even named as arbiter in their union contracts. 

Recently it appeared that it was inevitable that a strike would take 
place in our public transportation system, involving the Twin Cities 
and their suburban areas, affecting about 1 million people. Our pub- 
lic transportation system is in no better financial straits than the other 
public transportation system of our country. Our unions are no less 
militant. 

Under the modern interpretations of affecting commerce, it was 
not necessary that the union file notices with our office, but they did, 
with the result that a contract was worked out between the parties, a 
%-year contract, and the riding population was not forced to suffer 
the inconveniences of a transit strike. And in this situation we were 
joined by Mr. LaValley of the Federal Mediation Service. 

There is no magic to labor relations from a conciliator’s viewpoint. 
It is just plain hard work, hour after hour. The conciliator depends 
on his experience and his knowledge of local conditions in finding a 
solution. 

As a representative of the State, I tell you, gentlemen, that there is 
only one thing that we seek, the expeditious handling of labor dis- 
putes. We think, and we think our record bears it out, that we can do 
a good job of handling our own labor-management problems on the 
State level if we are permitted to do so. 

But if you should determine that the preemption theory should be 
continued, we sincerely request that the Federal Government replace 
our services completely with a full Federal staff, so that we may con- 
tinue to have the freedom from industrial strife that has been ours for 
the past 13 years. 

The whole field of labor relations is essential to the field of human, 
personal relationships, none of which can be solved by rules and regu- 
lations, but only by the practical approach on a local basis by indi- 
viduals who know the persons involved, their prides, their preju- 
dices, and their emotions. 

The people of Minnesota are deeply concerned with the general 
welfare of Slabs within its borders and the stability of their enter- 
prises as it affects their workers. Minnesota has provided a success- 
ful and practical approach to the labor-management problem in its 
labor relations act. 

But under the modern interpretations of affecting commerce, vir- 
tually all those involved in labor disputes will have to soon look to 
the Federal Government for succor. Nothing can remain in this field 
that can be dealt with at the home level, for all businesses, no matter 
how small, will soon be found to affect commerce. 

We submit that the Congress should enact legislation providing for 
the recognition of, and the adherence to, State laws calling for con- 








ciliat 
actic 
cone 
tion. 


tion 
cert 
Boa 


TAFT-HARTLEY ACT REVISIONS 893 


cjliation or mediation of labor disputes before resorting to strike 
iction. And that is the most important thing, as far as Minnesota is 
concerned; because the heart of our labor-relations law is concilia- 
tion, voluntary conciliation. 

We would further suggest that the Congress give the States con- 

urrent jurisdiction in the representation field, providing for the 
exchange of information between the two agencies, so that if the Na- 
tional Board chooses not to act the State will be free to doso. A State 
certification would then have the same weight and value as a National 
Board certification. 

Thank you, gentlemen, for the privilege of testifying. 

The CHarrman. I have the same view expressed in my State of New 
Jersey, as I stated earlier. They feel they are not given leeway 
enough because the Federal mediators often take jurisdiction when 
the State feels it is a local question. 

Do you think that by building up the conciliation and mediation 
services with respect to the States we will move toward better labor- 
management relations ? 

Mr. Hanson. That is my opinion. 

The Cuatrman. I think the theory issound. I have always felt the 
local level is the level on which to deal with labor disputes. 

Mr. Hanson. The record in Minnesota bears it out, sir. 

The CHatrmMan. Senator Griswold? 

Senator GriswotD, Are you only called in when trouble arises? 

Mr. Hanson. No. Under the Minnesota statute—and 15 minutes 
here isn’t time enought for me to build up the law, so I took a chance 
on your asking the question—under the Minnesota statute, when it 
becomes apparent to a union that they have no alternative but to 
strike in order to enforce their demands, they must file a 10-day 
notice with the State Labor Conciliator. When we receive that notice, 
we set up the meetings, select a place, notify the parties, and get a 
meeting within that 10-day period. 

Senator Griswoitp. But we will say there is a creamery over in the 
Red River Valley some place. There is no union. Everything is 
peaceable. Do you pay any attention to them at all? 

Mr. Hanson. We have nothing to do with them. 

Senator GriswoLp. Only when some labor trouble arises? 

Mr. Hanson, Only upon due notice from the parties, either request- 
ing that we make a determination of representation, or that there is 
a filing of a strike notice or a filing of a lockout. 

Senator Griswotp. What if you hear something that just comes 
to your attention by reading the morning paper? There is no union 
there. Nobody appeals to you. Are you apt to go over there and see 
what you can do to sort of settle this thing? 

Mr. Hanson. Actually, my answer should be that I leave it alone, 
but I have to be truthful, and if I do know of a dispute I go out and 
volunteer to help the parties. But if there were two parties, and there 
certainly was going to be trouble, and they said, “Go home. You don’t 
belong here”—I would have to go. 

Senator GriswoLp. Sometimes there are 3 or 4 parties. The employ- 
ees are divided up. But you try to make yourself available to work 
out a compromise and keep production going. 

Mr. Hanson. That is right. 
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Senator Griswotp. You approach it from the standpoint of the best 
interests of the public. 

Mr. Hanson. Theoretically, yes. 

The CHarrMan, Senator Kennedy ? 

Senator Kennepy. | was wondering: What exactly do you recom 
mend that we should do? I could see from the administrative point 
of view the board and you perhaps could cooperate more closc'v, but 
how would you suggest that we reword the language of the act / 

Mr. Hanson. I don’t have any specific language to recommend for 
the act. But what we want in Minnesota is this: that any union or 
employer doing business in our State, that is going to lock out its 
employees, if it is an employer, or that is going to strike, if it is a 
union, have to give us 10 days’ notice before taking action, so that we 
can get in there and try to help them work out their problem. 

Senator Kennepy. Even though it is completely in interstate com- 
merce ¢ 

Mr. Hanson. Up to a point of practicality. 

Senator KenNnepy. You would say for any strike? 

Mr. Hanson. I would say for any strike. But as a practical matter, 
the negotiations for our iron mines are carried on at Pittsburgh or 
Chicago or New York. The principals are there. Certainly there 
is no room for us to operate effectively in that situation. 

But we still think they ought to tell us about it, so that if there is 
any chance of us helping at all we would be given the opportunity. 
But we wouldn’t try to drag them into meetings. 

Senator Kannepy. In other words, before the Federal machinery 
began to act in a strike, or before there were even unfair labor prac- 
tice charges, before the conciliation or mediation service of the Fed- 
eral Government might me used, you say you should be given the first 
opportunity to service the case? 

Mr. Hanson. I am not putting us first or last or in the middle. Iam 
just saying that before a strike or lockout can be had they should give 
us 10 days’ notice. 

Senator Kennepy. ‘For any cause ? 

Mr. Hanson. For any cause. As an agency, we have no powers in 
unfair labor practice matters. If an employer charges the union with 
unfair labor practices, or if the union charges the employer with un- 
fair labor practices, their only redress under Minnesota law is through 
the district court. But they have all found that by filing an assistance 
notice with our offce they can work out those matters on a purely 
voluntary basis, and we have been most successful. I don’t know of 
any case in recent years that hit our courts, on unfair labor practices. 

Senator Kennepy. You would say, then, that before there was a 
strike or lockout they should inform you, and you should have an 
opportunity to act before the Federal Government, the Federa! 
agencies, act ? 

Mr. Hanson. Not before, or after. I am not concerned as to whether 
we come in ahead or behind. Only that we get notice. If the Federal 
Government is in there trying to work out a settlement to that dispute, 
we would only join with them, so that the spirit of our law has been 
complied with, for a meeting. 

Senator Krennepy. As it is now, you are not informed, in these cases 
which are predominantly interstate in character? Is that right ? 
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Hanson. The fine reputation that we have developed in the 

State is causing all unions to follow our State law, even though it is not 

ecessary legally to date; with a few exceptions. Now, those excep- 
smay grow, so that a year from now none may file notices. 

Senator Kennepy. That is your basic recommendation ¢ 

Mr. Hanson. That is right. 

Senator Kennepy. Thank you. 

Senator Griswotp. But you have no labor relations court there to 

ve who is right or wrong ? 

\ir. Hanson. No. 

Senator Griswoip. It is merely a conciliation service ? 

Mr. Hanson. It is merely a conciliation agency, except for the point 

t we do handle representation cases. A union can petition the State 

or conciliator to become the collective bargaining representative for 

e emp loyees of a given company, and we will hold hearings and 

ermine the ap oa late bargaining unit and determine the appro 

ate voting list and go out and conduct the election and certify the 
esults. 

Senator Griswoip. And the only people that have any power of 
ecision in a dispute, we will say, between an employer and a union 
s the court. 

Mr. Hanson. That is right. 

Senator GriswcLp. There is no labor relations board underneath 
the court or anything of that kind? 

Mr. Hanson, No, sir. 

Senator GriswcLp. You just try to work to make collective bargain- 
ing effective ? 

Mr. Hanson. That is correct. 

The CuHarrMan. Senator Goldwater ? 

Senator GoLtpwater. I was interested, Mr. Hanson, that in one of 
your opening remarks you referred to “Trotskyites.” I imagine that 
would be the same as Communists? 

Mr. Hanson. Well, it is a branch. They were members of, I think 
they call it, the Socialist Workers Party. 

Senator Gotpwater. Well, how did you get rid of them ? 

Mr. Hanson. Actually, the real credit has to go to the Committee 
of One Hundred that got up and fought it out within the union meet- 
ing hall itself. That is actually where the credit belongs. However, 
there came a problem, as far as employers were concerned, as to “who 
shall we recognize? One group claims to recognize my employees, 
and so does the other.” That is where the State act came in with a 
blanket representation case covering all the employees of the city, 
after proper investigation. 

Senator Gotpwarer. With your experience with the Taft-Hartley 
Act, do you feel that section 9 (h) is effective in the control of com- 
munism in unions? 

Mr. Hanson. You mean the signing of the affidavit ? 

Senator GotpwarTerR. Yes. 

Mr. Hanson. I don’t think so, because I think if a person is a Com- 
munist he can also be not above giving falsehoods or false statements. 

Senator GoLowarer. Are you acquainted with 1254, that has been 
introduced in both Houses, to provide the acti 's for unions to rid 
themselves of Communists? 
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Mr. Hanson. I am sorry, but I am not. 

Senator Gotpwater. Sometime I wish you would read it and let 
me have your opinion of it, because of your background in this and 
the fact that you have been successful, where we in Arizona have not, 

Senator Griswoip. A lot of those men are in the penitentiary. That 
is one way you got rid of them? 

Mr. Hanson. No, I don’t think too many of them went to the peni- 
tentiary. Many of them are still around. But they are not active in 
union matters. 

Senator Griswotp. Well, quite a few went to the penitentiary, | 
think. 

Mr. Hanson. I don’t definitely recall. 

The Cuairman. Thank you very much, Mr. Hanson. 

Mr. Hanson. Thank you, Mr. Chairman and gentlemen. 

(The prepared statement of Mr. Hanson is as follows:) 


Tue AFFECT OF THE LABOR MANAGEMENT RELATIONS Act OF 1947, AND Its INTER- 
PRETATIONS, UPON LABOR-MANAGEMENT RELATIONS IN MINNESOTA 


This statement prepared by Harry L. Hanson, labor conciliator of the State 
of Minnesota, after consultation with Mr. George B. Sjoselius, deputy attorney 
general of Minnesota, who drafted the Minnesota Labor Relations Act in 1939, 
Harry L. Hanson has been active in the field of labor-management relations 

since 1936. He served as president of a local union from 1937 to 1941. In 1941, 

he was elected to the office of business agent of the local union with a member- 

ship of 2,000, and negotiated annually contracts with 40 individual employers. 

In 1946, he joined the staff of the Minnesota Division of Conciliation as an 
assistant labor conciliator, qualifying for that position through a competitive 
civil service examination. 

In 1948, he was appointed labor conciliator (division head) by Gov. Luther W. 
Youngdahl. Gov. Luther W. Youngdahl again appointed him for a 4-year term 
in 1949. 

In March 1953, he was appointed for a 4-year term as labor conciliator by 
Gov. C. Elmer Anderson with the advice and consent of the senate. 

The State of Minnesota is deeply concerned about the steadily increasing con- 
fusion arising from the conflict of jurisdiction of the State and the Federal 
Government over labor disputes. Federal agencies have unquestioned jurisdic- 
tion over the large employers of industries which substantially affect the flow of 
commerce among the States. Certainly, labor relation disputes in those indus- 
tries can be best settled on the Federal level of government. It is not with 
disputes in those industries that we are concerned. The problem of the States 
arises over the disputes in industries where the employer is a large employer, 
but the employees involved in the dispute are limited to those who work within 
the physical boundaries of the State. 

Traditionally, it has been the policy of the Congress to exercise the authority 
granted to it by the commerce clause of the Federal Constitution so that the 
States are not completely excluded from the specific field dealt with by the 
Federal act. There are many examples of this policy.’ 

The field of Federal and State jurisdiction is too comprehensive to be treated 
in this type of presentation. Yet in our day-to-day duties of administering a 
labor relations act and studying the decisions of the courts from a quasi-legal 
point of view, some very confusing situations result. The State through its police 
power can regulate picketing that results in violence or other illegal and tortuous 
acts* but the State cannot take any measures to prevent this picketing from 
taking place. (We must wait until the horse is stolen before locking the door.) 
The States have been permitted to retain a reasonable control of employee and 
employer relations concerning FEPC, child labor, workmen’s compensation and 
various types of taxes. Yet when you come to labor disputes which may result 
in work stoppages and to a complete disruption of the local economy, we are 
told that we are without jurisdiction to act. 


* Animal Industry Act (Reid v. Colorado (187 U. S. 187)). The Minn. Rate cases (230 
J. §. 352). Mintz v. Baldwin (289 U. S. 346). California v. Thompson (318 U. 8S. 109). 

* Allen Bradley Local vy. WERB (315 U. S. 740 (1942)). Local Union No. 10 v. Graham 
(345 U. S.—C. C. H. U. S. Supreme Ct. Bulletin 1952, 53 p. 911). 
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Minnesota labor conciliator, as the administrator of the Minnesota Labor 
tions Act, is interested primarily, in connection with the question of State- 
ederal jurisdiction in two distinct phases of labor disputes. 
first, work stoppages occurring: 
1) Because of failure of the parties to agree on first contract ; 
») Beeause of failure to successfully negotiate a renewal contract; 
3) Because of unsettled grievances ; and 
(4) Because of disputes as to union recognition. 
rhe second, determination of a bargaining agent. 
We will discuss the necessity of returning jurisdiction to the States in work 
ppages separately from bargaining agency determinations. 
Since Minnesota enacted its labor relations law in 1939, there has been a 
od of increasingly peaceful labor relations in Minnesota with a tremendous 
juction in the number of man-hours lost on account of labor disputes.* From 
until shortly after the decision in the Bethlehem Steel case‘ and the 
actment of the Labor-Management Relations Act, 1947, there was complete 
operation between the Federal agency and the State labor conciliator in 
ng the remedial purposes of both the Federal and State legislation, the 
rall policy and purposes of which are the same, namely, peaceful labor rela- 
in industry. Certainly, Congress never intended to scrap and throw away 
e results of years of effort on the State level to promote industrial peace when 
t enacted the Labor-Management Relations Act of 1947. This was brought out 
n section 208b as follows: 
‘he Director and the Service are directed to avoid attempting to mediate 
tes which would have only a minor effect on interstate commerce if State 
ther conciliation services are available to the parties.” 

Our record shows that Minnesota has proportionately less work stoppages than 

es the Nation as a whole.’ The people of Minnesota, employees, labor organi- 
tions, and employers have been well served and satisfied. Labor relations in 
the State functioned with a minimum of disputes." 

The businesses involved are local in character although they affect commerce 
thin the meaning of modern interpretations and, therefore, the machinery 
of the State is precluded from operating. In Minnesota we have had several 
strikes in the past few years which have seriously affected the local economy 
and in which our conciliation service was without jurisdiction. This has been 
especially true in communities where a single industry is the major employer 
in the community and as a result of the work stoppage the local economy is 
entirely disrupted. 

Closely related to this is a situation where the first contract after certification 
s being negotiated. According to section 8 (d) of the LMRA of 1947, it is not 

ecessary to file a notice of dispute in negotiation of the first contract in those 
ndustries which affect commerce. 

Because of recent decisions it is not necessary to file a 10-day notice of intent 

strike as required by the Minnesota Labor Relations Act’ in any dispute 
iffecting commerce. Perhaps our terminology “intent to strike” is not the best— 
what we really mean is—the parties have been unable to resolve their problem 
satisfactorily and a strike is imminent. 

The local community bears the direct and immediate impact of labor disputes, 
Yet they are left powerless to apply preventative remedial measures because the 
Federal Government has preempted the field, not by an overt act on their part, 
but because of labor legislation designated to prevent the very situation that is 
not created.” 

We have had situations in Minnesota where the disputes would have never 

irred or would have been short in duration had not one party or the other 
hidden behind the provisions of the Labor-Management Relations Act of 1947 
and its interpretations. 
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‘Annual reports, Division of Conciliation, Minnesota 1939-52. 

* Bethlehem Steel Co. et al. v. N. Y. Labor Relations Board (330 U. 8. T67 (1947)). 

* Thirteenth annual report, Division of Conciliation, State of Minnesota. 

*See Conciliation and Mediation in Minnesota, by John G. Turnbull and Clara Kanun. 
Labor Law Journal, October 1952, at 677-684. Mediation Wins a Place in Minnesota, 
Minneapolis Star, Oct. 27, 1953, p. 4, vol. 3. Ten Years of the Minnesota Labor Relations 
Act nga 9, University of Minnesota Industrial Relations Center, University of Minne 
sota Press. 

* Faribault News vy. International Typo Union (53 NW (2d) 36). 

® Norse Grain Oo. v. Seafarers International Union of N. A. (232 Minn. 91, 46 NW (2d) 
94) Faribault News Co. v. International Typo Union et al. supra note 7. 
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It seems to me that labor relations on a 


State level are more mature 
Congress has been led to believe. 


The people of Minnesota are deeply concerned 
with the general welfare of business within its borders and the stability of thoy 
enterprises as they affect her workers. It has established a department of bys 
ness development and research, whose duty is to promote establishment of n 

ndustry in the State and look out for the welfare of those businesses who ay 
already well established. The field of labor relations is a segment of this 
eral picture. Unless some kind of relief is given to the States they will be 
powerless to do even constabulary duty. 

The confusion of Federal and State jurisdiction not only plagues the adminis 
trative agencies but also labor and management. There has been an endless 
amount of litigation over this problem. If the State agency assumes jurisdi 
tion, one of the parties may attack it. A fight through the courts results as the 
State attempts to sustain its own jurisdiction. This has happened in Pennsylva- 
nia, Wisconsin, New York, and Minnesota.**® In one case the NLRB brought ap 
injunctive proceeding against the State board to restrain the State from in 
vading the Federal Government field.” So if the State agency acts, they are cor 
stantly subject to litigation by the party who fears losing the case. It has ber 


our experience in Minnesota that labor disputes are postponed by litigation, 
not settled. 


t 


It is recognized that there are certain labor disputes in which bargaining is 
on an industrywide basis and which covers several States. It is not our con- 
tention that there should be an attempt to settle these disputes on a State level. 
A State agency should recognize this type of bargaining and not attempt to inter- 
vene. The Sate of Minnesota has followed this practice since the inception of its 
act. It is not the intention of this presentation to imply that the State should 
have a free hand in the control of labor disputes within its borders. If this were 
so the right to bargain collectively, to strike, to select the union of their own 
choosing, could be denied employees by antilabor legislation of certain States.” 
The rights guaranteed employees under section 7 of the National Labor Relations 
Act must be protected on a national level. State laws would have to conform 
with the broad policy of the Federal act. 

May we how proceed to a discussion of the right of employees to select a union 
of their own choosing for collective-bargaining purposes. We have already said 
“the rights guaranteed employees under section 7 of the National Labor Rela- 
tions Act must be protected at the national level.” This offers no conflict with 
the Minnesota act. We have already said “State laws would have to conform 
with the broad policy of the Federal act.“ Our law very nearly parallels the 
Federal act in the field of bargaining agency determinations. 

()ver the years until the Bethlehem Steel case,” there was no serious chal 
lenge of the jurisdiction of the States and it was generally considered that the 
Federal agency and the State agencies could function side by side in the field of 
labor retations. The court decisions supported this position.“ For example, 
in Minnesota, if a petition for certification of a bargaining agent was filed with 
the State labor conciliator and another petition was filed with the Federal 
agency, the State labor conciliator with the cooperation of the Federal agency 
would ascertain if the latter had assumed jurisdiction; if they had the State 
labor conciliator would dismiss the proceeding before him. If the Federal 
agency did not assume jurisdiction, the State labor conciliator would proceed, 
unless the Federal agency had passed on the merits of the proceeding. The 
result was that there never was any conflict as the State recognized Federal 
supremacy if the Federal agency had assumed jurisdiction. If there was a recent 
State certification, the Federal agency recognized and applied the same consid- 
erations which it did to a Federal certification. I repeat, the people of Minne- 

sota, employees, labor organizations, and employers, were well served and satis- 
fied. Labor relations in the State functioned with a minimum of disputes. The 
only thing sought then, as now, is the expeditious handling of labor disputes in 
cooperation with the Federal Government, thereby reducing disruption and 
economic loss to the community. 


Having in mind the rule laid down by Chief Justice Hughes in Kelly, Director, 
v. Washington et al (302 U. 8. 1,11): 


* Ibid., p. 3 
®*La Crosse Telephone v. W. E. R. B. (251 Wisc. 583) : Bethlehem Steel Co. vy. N. Y. 
Lager Relations Bd., supra, note 4; Linde Air Products vy. Johnson (77 Fed. Supp. 656). 

PN. L. R. B. Y 


y. Industrial Commission of Utah (D. C. Utah) (22 L. R. R. M. 2294). 
Hill vy. State of Florida (325 U. 8. 538 (1945) ). 


2 Bethlehem Steel Co. et al. v. N.Y. L. R. B., note 4. 


’ Wis. Labor Rel. Bd. v. Fred Rueping Leather Co. (228 Wis. 473, 279 NW. 678). 
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It should never be held that Congress intends to supersede or by its 
on suspend the exercise of the police powers of the States, even when it 
) so, unless its purpose to effect that result is clearly manifested. This 
has said—and the principle has often been reaffirmed—that, ‘in the appli- 
of this principle of supremacy of an act of Congress in a case where the 
law is but the exercise of a reserved power, the repugnance or conflict 
be direct and positive, so that the two acts could not be reconciled or con- 

tly stand together’.” 
s policy was continued by the Congress. The purpose of the Labor-Man- 
nt Relations Act, 1947, the objects sought to be attained by it and the 
acter of the obligations imposed by it, does not reveal any intent of the Con- 
to exclude the States from the field of labor relations. The act embodies 
anges in section 9, Wagner Act, with reference to certification which in- 
tes any intent on the part of Congress to exclude in the future certification 
the States of representatives for collective bargaining. The Congress must 
e been aware of the fact that the State agencies were making such certifica- 
\ reading of the declaration of policy in section 201 of title II of the Labor- 
igement Relations Act, 1947, discloses repeated references to governmental 
acilities for conciliation, but no language which indicates any intent of the 

‘ongress to limit governmental agencies to Federal agencies, An intent to the 

yntrary, an intent not only not to exclude the States from the field of labor rela- 
tions but to recognize the concurrent jurisdiction of the States in this field. 
The conclusion appears inescapable that the Labor-Management Relations Act, 
1947, evinces no intent of Congress to make any exception in the field of labor 
relations to its traditional policy of permitting the Federal Government and 
the States to function concurrently. 

We must be realistic. Under the court interpretations of section 10a of the 
Labor-Management Relations Act of 1947, the courts have held that the Federal 
act has preempted the field and takes precedent over State regulations.“ To 
add to the confusion caused by the modern interpretation of “affecting com- 
merce,” the National Labor Relations Board proclaimed a so-called yardstick 
under which it would not assume jurisdiction. This yardstick is still based upon 
the Board’s discretionary power to act, Bethlehem Steel case not withstanding. 
This yardstick briefly states that the Board will not act unless the enterprise 
has the annual dollar volume of $500,000 in direct interstate purchases or 
$1,000,000 in indirect interstate purchases ; and $25,000 in direct interstate sales 
or services or $50,000 in various cases of indirect sales or services. Nevertheless 
even though the Board refuses to act—it does not give the State the right to act. 
Litigation on these problems will continue until congressional relief is given. 

We now realize that under the modern interpretations of “affecting com- 
merce” virtually all those involved in labor disptues will have to look to the 
ederal Government for succor. Nothing will remain in this field that can be 
dealt with on the home level, for all businesses, no matter how small, will soon 
be found to “affect commerce.” 

Years of education by the State of Minnesota, after the passage of the Minne- 
sota Labor Relations Act, have taught the public, the employees, the unions, and 
the employers the value of settling labor disputes in an amicable, fair, and 
orderly manner, rather than resorting to economic warfare. All of this work is 
wasted unless some degree of jurisdiction is returned to the States by congres- 
sional action. 

Minnesota insists that if we are to be deprived of our right to help ourselves 
in our labor disputes that we receive in return full and equal assistance from 
the Federal Government. 

We have many small employers in Minnesota—there are only 105 who employ 
more than 500 workers—but there are more than 21,286 who employ 4 to 50 
employees” (in all there are more than 54,000 employer units)—all of these 
business establishments represent potentjal labor disputes. Minnesota is well 
organized in the industrial areas. From 79 to 89 percent of all industries and 
service establishments are under union contracts.” 

If the preemption theory is continued it must necessarily follow that the Fed- 
eral Government expand its services to embrace the work done by all State 
agencies in order to protect the public interest in labor-management disputes. 


“ UAW vy. O’Brien (339 U. S. 454 (1950)). 
* County Business Patterns, U. S. Department of Commerce, ist quarter, 1948, p. 58 
** Monthly Labor Review, U. 8S. Department of Labor, January 1953 
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The State of Minnesota alone has consistently maintained a staff of seve 
men for the handling of labor-management disputes with an average annna| 
budget of $90,000. 

In theory we are approaching an all-embracing Federal control of labor-man 
agement disputes which means to those experienced in dealing with’ Federal] |, 
bor boards, costly delays. Delays in the labor disputes are at the expense of 
production. It is fundamental that labor-management policy should be formn 


lated in terms of local needs—the local government is better equipped to fulfi 
that need. 






































I repeat, the local community bears the direct and immediate impact of labor 
disputes. Yet they are left powerless to apply preventative remedial measures 
because the Federal Government has preempted the field, not by an overt act on 


their part but because of labor legislation designed to prevent the very situation 
it has created. 




















We submit that Minnesota stands ready as do several other States to handle 


our own troubles with a minimum of loss to the community and at a minimum of 
cost to government 











We would suggest as you erystallize your ideas on this question of State-Fed 
eral jurisdiction that you give consideration to providing for the recognition of, 
and the adherence to, State laws calling for conciliation or mediation of labor 
disputes before resorting to strike action, providing further that the State pro 
visions do not conflict with section 7a of the Federal act. 

We would further suggest 





























that you consider giving the States concurrent 
jurisdiction in the representation field, providing for an exchange of information 
between the two boards—so that if the national Board chooses not to act, the 
State will be free to do so. A State certification would then have the same 
weight and value as a national Board certification. 




















The Cuatmman. Mr. L. E. Gooding, chairman of the Wisconsin 
Employment Relations Board. 


Mr. Gooding, does your statement include your background and 
qualfications ? 











TESTIMONY OF L. E. GOODING, CHAIRMAN, WISCONSIN 
EMPLOYMENT RELATIONS BOARD, MADISON, WIS. 


Mr. Gooprne. It does not, Senator. 

[ am an attorney, and since 1939 have been a member and chairma 
of the Wisconsin Employment Relations Board. That was the time 
the employment relations board was created in Wisconsin. 

Wisconsin originally, in 1937, adopted a labor-relations act that was 
patterned after the Wagner Act, commonly known as the Little Wag- 
ner Act. That act was repealed in 1939, and the present law was 
created, which is very similar in its provisions to the provisions con- 
tained in the Taft-Hartley law so far as it relates to unfair labor 
practices and elections, and so forth. 

We have been very much concerned with the confusion that has 
arisen in the administration of that law. When the original law was 
on the books, that is, the 1937 Labor Relations Act, the Wisconsin 
Supreme Court, in a decision involving a company whose business 
clearly affected interstate commerce, ruled that the jurisdiction of the 
Wisconsin board was concurrent with that of the National Labor Re- 
lations Act, and that until the National Labor Relations Board actu- 


ally assumed jurisdiction in the particular dispute, the State might 
act. 

































































Shortly after the present law was passed, a similar question arose, 
and the Wisconsin Supreme Court then held the same rule. 

That case went on appeal to the United States Supreme Court, was 
affirmed by the Supreme Court, but the Court specifically refused to 
rule on the concurrent jurisdiction question and affirmed it on the 
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ow ground that Wisconsin had power to prevent that kind of 
ity that was engaged in in that case, because the national act at 
time did not attempt to regulate that particular activity. That 
is in the days when the Wagner Act was still on the books, and this 
sa union unfair-labor-practice complaint. 
[he CHAamRMAN. That was prior to Taft-Hartley / 

Mr. Goopine. Prior to Taft-Hartley 

Now, since that time, of course, there have been several cases from 
Wisconsin that have gone to the United States Supreme Court. If I 

derstand the rule—and I am not exactly certain that I do under- 

id it—if I understand the rule now, the States now have power 
regulate such things as are not protected by or prohibited by the 
National Labor Relations Act. That is, if the company is engaged 
. business affecting interstate commerce. And in that connection, 

| might say that with the rules adopted by the National Labor Rela- 
Board, there are very few businesses that don’t affect interstate 
ommerce to an extent sufficient for that Board to assume jurisdiction. 

We are primarily interested, in Wisconsin, in reinstating the rule 

ut on Wisconsin Supreme Court laid down in the original case; 

it is, the rule of concurrent jurisdiction; subject to being divested 
a time that the National Board makes an order contrary to the 
er made by the State board. 

There is no question but what, if Congress sees fit, under the com- 

» clause, it can extend the jurisdiction of the Federal Govern- 
t over any business affecting commerce. It is our position in the 
tates, or in the State of Wisconsin I should say, that under condi- 
sas they exist now, that is an entirely proper procedure, that the 
Federal Government does owe some obligation to regulate situations 
it actually do substantially affect interstate commerce. It seems 
ttle unreasonable for an agency in Washington to come up to the 
State of Wisconsin to conduct an election among a group of em- 
ployees in a country garage because that garage happened to have : 
ontract or a franchise to sell Ford automobiles and employs two 
mechanies out there. But we can’t conduct that election and deter- 
ne the bargaining representative of those employees, even if there 
ive only 2 or 3 of them. How that can affect interstate commerce 
substantially enough to worry Congress is a little bit hard to 
derstand, 

We concede that there are conditions over which the St ite just 

mply, by reason of its boundaries, cannot pass; that they can’t regu- 
ite those disputes. Steel, automobiles, any number of industries 
that cross the various State lines, must necessarily be a Federal 
proposition. 

On the other hand, the State does have some very definite problems 
that arise every time a strike occurs in a plant, even in a large manu- 
facturing plant, operating within the confines of that State. Some 
cities are entirely depe mdent on a single plant, and it is important that 
the State exercise all of the authority that it can exercise in an at- 
tempt to prevent a work stoppage in such a plant. Or if a work 
stoppage does occur, to maintaim law and order while the dispute is 
nh existence. 

We are convinced that the welfare of all of us is much better pro- 
tected in those cases if the State has jurisdiction, in all cases in which 
all of the employees and the employer are within a single State and 
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if the jurisdiction of the Federal board has not been invoked. W, 
believe that under those conditions, if the jurisdiction of the State js 
invoked, whether it be through a board such as Wisconsin operate; 
under, or whether it be through the courts. As a matter of fact. 
there are very few States in the Union that have labor boards. and 
very few of those that do have labor boards have active labor boards 
We believe that there should be concurrent jurisdiction. Whether oy 
not the activity is prohibited by the Federal law, we believe that if jt 
is prohibited by the State law, the State should have power in the 
first instance to go in there and attempt to regulate and prevent il. 


legal activities. If, subsequently, the Federal Government comes into 


the case, no harm has been done anyway. 


Now, the reason that we think that it is primarily a State function 
is, first of all, that in the vast majority of labor disputes the interest 
is largely a local interest. Nobody in Washington is particularly in- 
terested in a strike . a tannery in Fond du Lac, Wis. But the 
people in Fond du Lac, Wis., are very much interested in that, 
because they employ a thousand people, and they don’t want their 
neighbors out of work, and they don’t want their heads broken if 
they try to go to work. There can be a much speedier determination 
of the questions that are raised. 

I cite in my statement a single case arising in Wisconsin in which 
there was any amount of violence and illegal activity on the picket 
line; and the fact that we had an order enforced by the court prior 
to the time the national board even conducted a hearing on a caso 
filed by the union against the employer; that our order has been en- 
forced and people have been up, cited for contempt, for violation of 
that order, and the National Labor Relations Board hasn’t yet made 
a determination. ‘The strike commenced on February 28 a year ago. 
So it is something over a year old at this time. 

There is another reason that I think the States should have con- 
current jurisdiction. Now, the States all approach the matter from 
a different viewpoint. Their experience, their factual experience, will 
act as a laboratory that can’t help but assist Congress in the deter- 
mination of the best method that they might proceed on in approach- 
ing the same subject. This is not a static situation. Labor relations 
is a rapidly changing situation. And if the various States handle the 
problem in various ways, it can’t help but assist any regulatory body 
or body that is enabled to pass legislation in coming to a conclusion 
as to what the best way of handling the particular dispute i is. 

I might, for instance, cite now the situation that Congress faces 
with reference to the question of emergency strike legislation. That 
apparently is one of the big problems now facing Congress. Several 
of the States have attempted to enact legislation ¢ to take care of local 
emergencies, primarily public utility disputes. Wisconsin had such 
legislation. That legislation has been declared invalid, becuase it was 
in conflict with the provisions of the Taft-Hartley law, in that it 
prohibited the right of employees to engage in strikes; which was a 
right protected by the Taft-Hartley Act. 

The Cuarrman. That is the United States Supreme Court decision ? 

Mr. Gooprnc. That is the United States Supreme Court decision. 

The Cuarrman. We have a similar law in New Jersey. 

Mr. Gooprne. New Jersey has a similar law, and Missouri has 4 
similar law. None of them are the same. They all approach the prob- 
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from a different viewpoint. Some of them take it as requiring 
Governor to seize the property. Some provide for compulsory 
arbitration. But that is just the point I am trying to make. That is 
ne way that Congress can find out how the different methods of 
dling those particular emergency disputes will act on the local 

The CuHarrmMan. Your suggestion is that we validate that sort of 
procedure ¢ 

Mr. Gooptne. Without any question, I think that that should be 

dated. Because that is something that Congress had not attempted 

handle. Congress attempts to handle emergency strikes on a 
national basis, things that affect the country generally; which is 
proper. And they are not interested in whether the people in Mil- 

ikee have gas and light or water. Washington can’t take care of 
y hamlet in the country. 

T he CHAIRMAN. Are you prepared to suggest language of an amend- 
ment to Taft-Hartley that would take care of the at type of case ? 

Mr. Gooptne. Yes, I think Senator Goldwater’s provision will cover 
it. I think it will cover that situation. 

[ have here—and it is not by the way, in my written statement— 
what we think would be something a little broader than the Lucas 
proposal in the House and Senator Goldwater’s proposal here. Our 
proposal is this: 

Nothing herein shall be deemed to deprive States of jurisdiction to enforce laws 
ind regulations not inconsistent with this law, unless jurisdiction of the same 
ontroversy, involving the same parties and issues, shall have been undertaken 

the National Labor Relations Board or other Federal agency provided for in 

is act. 

Now, shortly after the United States Supreme Court decision in 
the Wisconsin Public Utility cases, there was introduced in the Sen- 
ite a proposal by Senator Wiley that I don’t think has ever been re- 
ferred to committee or ever come up for hearing. At least, it has 
never gotten very far; and that was limited spec ifically to the public 
tility situation. If there is any doubt about whether the language 
[ have read would give the States power to regulate public utilities, 
as Wisconsin and New Jersey and Missouri and West Virginia and 
indiana have attempted to regulate them, then I would say by all 
means there should also be adopted the provision proposed by Senator 
Wiley shortly after this Supreme Court decision. 

There is one other proposal that I want to comment on, and that is 
the proposal in S. 1264,which is the New York proposal. I think that 

you have to recognize that you are dealing with 48 States. All of them 
haven’t got State labor relations boards. In fact, very few of them 
have. This confusion that now exists can’t be settled by cession of 
jurisdiction, because there is nobody in the 35 of the States, or there- 
abouts, to whom jurisdiction can be ceded. 

Now, a lot of the State courts are now holding that because of the 
preemption of authority by the Federal Government, they are prohib- 
ited or prevented from issuing any remedial orders where there is 
actual violence, and without any question of violation of the State law, 
occurring in a strike situation. Now, that proposal that we have sug- 
gested, and the proposal of Senator Goldwater and Congressman 
Lucas, are proposals that I think take care at least of the situation that 
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arises in strike situations, and where there is violence and disorder oy 
the picket lines. 

There is also another problem, and that is the problem of the conduct 

of elections, to determine bargaining representatives. I am satis. 
fied that many, many unions in Wisconsin would much prefer to 
come to the Wisconsin board, because they can get an election within 
10 or 15 or 20 days, never more than 3 weeks after they file a petition, 
They can get an election and have the matter determined as to whe ther 
or not they represent the employees. Whereas to go to the National 
Labor Relations Board, it may take them a matter r of months before 
that finally can be determined. 

Now, that is one thing that is not taken care of by the Lucas proposal 
and by Senator Goldwater’s proposal, but is taken care of, I think, by 
the proposal that we are here making. 

But I just want to add one thing, or get back to the New York pro- 
posal. That, in my opinion, just goes backward. They say first that 
the national board must decline jurisdiction. Well, if the State 
waited until the national board declined jurisdiction in the individual 

case, they might wait 6 or 8 months or a year before the board determ- 
ined, as a matter of fact, whether or not it did have jurisdiction. That 
would be on the case-by-case basis. On the cession proposition, in those 
States that have no labor boards, there is nobody to cede to, and my 
experience in dealing with the National Labor Relations Board, over 
a period of 13 years, is that, like almost all agents, they don’t like to 
cede anything that they have got. And I don’t say that in any derog- 
atory sense. I say it is a normal, human instinct to exercise what 
power you have. And we think that the proper approach is to let the 
State assume jurisdiction, and then, if the National Labor Relations 
Board comes in with an assumption of jurisdiction and makes an order 
contrary to the order made by the Wisconsin board, or by the local 
State board, that order unquestion: ably, in a case where they had juris- 
diction, would supersede the order made by the State board. 

I might also say that our board, in addition to those functions, also 
acts as a conciliation agency. We have had very little difficulty in 
carrying on our duties as to conciliation. 

I just want to add that in addition to my statement, because of the 
limitation of time, Mrs. Lampert, the Assistant Attorney General, 
who handles practically all of our litigation, prepared a statement 
which was filed here, but she is not present here to testify personally, 

The CuarrmMan. We would be very glad to have that. 

(The statement referred to follows :) 


STATEMENT OF BEATRICE LAMPERT, ASSISTANT ATTORNEY GENERAL, AND COUNSEL 
FOR THE WISCONSIN EMPLOYMENT RELATIONS BoARD 


I. THE PROBLEM OF A STATE'S AUTHORITY TO DEAL WITH LABOR DISPUTES ARISING IN A 
BUSINESS OPERATED WHOLLY WITHIN ITS BORDERS 


In 1937, when the Supreme Court’ was first considering the challenges against 
the National Labor Relations Act (Wagner Act), the question was whether 
Congress had the right to legislate at all with respect to labor relations of a 
company operating wholly in a single State, since such regulation of intrastate 
business was within the field of the traditional powers reserved to the States. 
In the comparatively short time since that decision, the gamut has been run 


* National Labor Relations Bd, v. Jones & Laughlin 8. Corp, ((1987) 301 U. S. 1. 81 
L. ed. 893, 57 S. Ct. 615). 
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| the question is at the other extreme—that is, whether a State may regulate 
labor relations at all, even with respect to intrastate business. 

The Supreme Court originally sustained the National Labor Relations Act 
as applied to a great steel manufacturing enterprise, found by the National 
Labor Relations Board to have so many affiliates, subsidiaries, and operating 
connections throughout the country that it was like “the heart of a self-con- 
tained, highly integrated body.” The act was sustained on the narrow grounds 
that it could be applied only to disputes affecting commerce in a “close and in- 
timate fashion” and that: 

* * * Whether or not particular action does affect commerce in such a close 
and intimate fashion as to be subject to Federal control, and hence to lie within 
he authority conferred upon the Board, is left by the statute to be determined 

s individual cases arise. We are thus to inquire whether in the instant case 
the constitutional boundary has been passed” (p. 32). 

\s time went on the sphere of application of the Federal act expanded to in- 
clude practically every variety of intrastate business, because it covers all dis- 
putes that affect commerce. Since it is discretionary with the National Board 
whether to take jurisdiction, the coverage of the act has naturally fluctuated 
with the changing composition and policies of that board. The effect of an intra- 
state business on interstate commerce is found in part from such circumstances 

s that it handles goods which originally had their source in other States or 

at it serves customers who do interstate business. On the basis of such tests, 

s difficult to conceive of any business that is not potentially within the coverage 
of the Federal legislation. 

(pplication of Federal legislation to intrastate business is, of itself, no ground 
for objection; because it may be regarded as advantageous to the States to have 
available a complete system of regulation without use of State facilities. The 
corollary to the expansion of Federal regulation of intrastate business, however, 
has been to preclude States from regulating disputes arising in companies op- 
erating wholly within their boundaries, and giving a strictly local service’ which 
s of far greater importance to the community than to instrumentalities of inter- 
tate commerce. 

The earlier decisions under the Wagner Act ruled out State regulation only 

the extent that it conflicted with terms of the Federal law, as by denying 
rights guaranteed under the latter;* or with policies laid down by the National 
Board as applied to a particular industry, with respect to which the National 
Board had taken jurisdiction.” The early decisions apparently recognized that 
States and the National Board might have concurrent jurisdiction with respect 
to such intrastate enterprises as local public utilities, so that the mere authority 
of the National Board to act would not of itself preclude consistent regulation 
by a State, at least where the National Board had not first acted with respect 
to a particular case. The Supreme Court said: * 

“* * * And whether or not particular action in the conduct of intrastate enter- 
prises does affect that commerce in such a close and intimate fashion as to be 
subject to Federal control, is left to be determined as individual cases arise. TJd., 
see, also, Santa Cruz Fruit Packing Co. y. National Relations Board, 303 U. S. 
453, 466, 467: * * * 

+ * * * * * * 

“* * * But it is also true that where the employers are not themselves engaged 
in interstate or foreign commerce, and the authority of the National Labor 
Relations Board is invoked to protect that commerce from interference or injury 
arising from the employers’ intrastate activities, the question whether the alleged 
unfair labor practices do actually threaten intertsate or foreign commerce in a 
substantial manner is necessarily presented. And in determining that factual 
question regard should be had to all the existing circumstances including the 
bearing and effect of any protective action to the same end already taken under 
State authority. * * *” (Emphasis supplied.) 

After the subject-matter of Federal regulation was extended by the Taft-Hart- 
ley Act, the trend of decisions was to preclude States altogether from regulating 
labor disputes in industries operating wholly within their boundaries and giving 


4 Hill v. State of Florida ((1945) 325 U. S. 538, 65 S. Ct. 1373, 89 L. ed. 1782). 

8 Bethlehem Steel Co. v. New York State Labor Relations Board ((1947) 330 U. S. 767, 
67 S. Ct. 1026, 1030, 91 L. ed. 1234). 

* Consolidated Edison Co. y. National Labor Relations Bd. ((1938) 805 U. 8. 197, 222 
223, 59 S. Ct. 206, 83 L. ed. 126). 
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primarily local service.’ This was on the theory that Congress intended by its 
regulation to preempt the entire field, so as to preclude States from supplementary 
regulation, even though entirely consistent with the Federal law. Although the 
Federal law did not give the National Board jurisdicton over industries as such, 
but only over unfair practices or representation questions affecting comme ree, 
the principle that Congress had precluded States from acting was extended 
to cases in which the National Board had never acted with respect to the com. 
pany, and where there was no conflict between the policies of Federal and State 
law as applied in the particular case. This was on the ground that the industry 
was a kind “over which the National Board has consistently exercised jurisdic. 
tion”, and that there may be potentials of conflict which lead to allowing suprem. 
acy to the Federal scheme even though it has not yet been applied in any forma] 
“way to this particular employer.” * 

The suggestion made in an earlier case that both the State and Federal Goy. 
ernment might regulate an intrastate business was apparently abandoned or 
superseded by the more extensive Federal legislation adopted in 1947—the 
Taft-Hartley Act. Under the latter act the Supreme Court held that States 
have no power to deal with strikes in such local utilities as an electric railway 
and bus service, ope rated solely in intrastate commerce and in the confines of a 
single urban area. 

The Court commented that courts of appeals have “uniformly held enterprises 
Similar to and no more important to interstate commerce than the Milwaukee Gas 
& Transit Co. before us in these cases subject to the provisions of the Federal 
law.” 

The Court in that case was of the opinion that there was some conflict between 
the State and Federal policy ; but the same rule of State preclusion applies where 
there is coincidence instead of conflict. 

The rule has been applied to invalidate a remedy given by a State board to a 
wrongfully discharged employee; which was admittedly consistent with the 
Federal law.” The result left the employee, admittedly wronged under both 
Federal and State laws, without any remedy, because the time within which to 
apply for a remedy under Federal law expires a year after the wrongful act. 
The question which the Court decided was defined by counsel arguing amicus 
curiae for the National Labor Relations Board in answers to questions by Justice 
Frankfurter as follows: 

“Mr. Justice Frankfurter: Before you deal with that, would you tell me 
whether, on the facts, the Wisconsin State court compelled the doing of that 
which the National Labor Relations Board will permit, or, whether the Wisconsin 
State court could give an order contradictory to what the National Labor 
Relations Board could? 

“Mr. Ratner: Let me see if I understand you, Your Honor. 

“Mr. Justice Frankfurter: This is not a legal question I am propounding. 
am trying to find out what it is that you are addressing yourself to. 

“Mr, Ratner: This is a case which comes to this Court for the very reason 
that the employee, instead of seeking to vindicate the right which Congress gave, 
and by which it authorized the National Board to protect, went to the Wisconsin 
board, which, applying the identical rule of law, makes findings of fact which 
if the National Board had made, it would have held violated the national act 
and ordered a remedy which, if the National Board had found there was a 
violation of the national act, was the very remedy the National Board would 
have ordered. This is a case of complete coincidence, not of opposition, in any 
other sense. 

“Mr. Justice Frankfurter: Or impairment, or differentiation. 

“Mr. Ratner: That is right. 

“Mr. Justice Frankfurter: It is merely a question of whether identical or 
alternative remedies could be sought in the State, as against the Federal agency? 


® La Crosse Telephone Corp. v. Wisconsin Employ. Rel. Bd. ((1949) 886 U. 8. 18, 69 
S. Ct. 379, 93 L. ed. 463) ; Plankinton Packing C ompany Vv. Wis. a R. Board ((1950) 838 
U. S. 953, 70 8. Ct. 491, 94 L. ed. 588) ; International Union, etc. v. O’Brien ((1950). 230 
U. 8. 454, 70 S. Ct. 781, wt L. ed. 978) ; Amalgamated Azs’n. ty ‘vy. Wisconsin Employ 
Rel. Bd. ((1950) 340 U. 416, 71 8S. Ct. 873, 95 L. ed. 889) ; Amalgamated Asa’n. etc. v. 
Wisconsin Employ. Rel. Ba. (1951) 840 U. S. 883, 71 S. Ct. 359, 95 L. ed. 364 

*La Crosse Telephone Corp. vy. Wisconsin Employ. Rel. Bd. (1949) 336 U. S. 18, 69 
S. Ct. 379, 93 L. ed. 463. 
on ant on ee Ass’n. etc. v. Wisconsin Employ. Rel. Bd. ((1950) 840 U. 8. 416, 71 S. Ct. 

7 u. @ ). 

* Plankinton Packing Company v. Wis. B. R. Board ((1950) 388 U. 8. 958, 70 8. Ct. 491, 
94 L. ed. 588). 
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\ir. Ratner: As I put the question, it is whether the Wisconsin board can 
duplicate what the National Board was set up to do. I think that is a fair 
ement of it. 





























4 Mr. Justice Frankfurter: There is no possibility, or no suggestion that 
‘wy Wisconsin could exact more or different requirements from what the national 
A€d vould exact? 

m Mr. Ratner: There is no such question. 

UE “Mr, Justice Frankfurter: In other words, it is merely a question of whether 
r Wisconsin is shut out because you can get this very remedy in Washington? 

Mr. Ratner: That is right.” 

Phe rule excluding States from the right to deal with labor disputes in intra- 
state business is predicated on the fact that Congress intended it to be so. If 
there is to be any change, it must be by act of Congress. 

r II, THERE IS A NEED FOR STATE REGULATION IN LOCAL INDUSTRIES 

s There is concededly an area in the labor-relations field with which State 
\ vernments cannot deal effectively, as where bargaining is done on an industry- 
a wide basis. 






Che majority of labor disputes, in number, if not in extent of impact, are on a 
al seale. They often involve unanticipated flare-ups where the damage is 
ne if the relief is not immediate. They frequently involve matters of great 
mvenience, or even hazard, to a community, which are of such slight con- 
cern to the Nation at large that it is difficult for a single, overburdened national 
ney even to comprehend their peculiar local impact, much less to deal with 
hem expeditiously enough to give complete relief. States have been precluded 
from protective action for their citizens, to a substantial extent, even in this 














Between the two is an area where either State or Federal agencies could give 

effective relief. There are a number of reasons why the supplementation of 

Federal legislation by consistent State regulation would serve the needs and 
tions of our dual form of government. 

{. There can be a more complete and effective enforcement if the facilities of all 

48 States are directed toward enforcement than if only a single agency is 








regulating. 

It should be as true of labor relations as of the truck regulation under dis- 
cussion by the Supreme Court in People of State of California v. Zook,’ that 
Federal agencies would not wish to deprive themselves “of effective aid from 
local officers experienced in the kind of enforcement necessary to combat” the 
evils aimed at. 

if the right of States to regulate were established, the full resources of State 
gencies could be directed toward the substance of enforcement instead of com- 
bating the challenges to jurisdiction, which are most frequently invoked by 
wrongdoers to enable them to escape the consequences of their acts—often suc- 
cessfully—under both systems of regulations. 

It isa rare situation when the conflict as to jurisdiction arises directly between 
Government agencies. Of the court cases in which the jurisdiction of the Wis- 

nsin Employment Relations Board to enforce State law has been challenged, 

has most often been by persons who base their argument that they are im- 
mune from State law on the assertion that their acts are also contrary to Federal 
law It has been argued, for example, that a State has no right to restrain vio- 
lence on a picket line because that may be found to be an unfair practice under 
Federal law. 

More often than not the arguments are rejected by the courts; but relief is 
delayed nonetheless and the resources of enforcement agencies are distracted 
from attention to the substance of the laws. 

So long as State jurisdiction depends upon policies of a Federal administra- 
tive agency, which are necessarily subject to fluctuation, it cannot be known with 
certainty in every case whether a State is or is not precluded from action. The 
waste of resources on jurisdictional argument could be avoided by amendment 
to the Federal law which would enable a State agency to proceed with a case 
brought before it, with which it is equipped to cope, at least unless its right to 
do so is directly challenged by a Federal agency. 





















725, 69 S. Ct. 841, 847, 93 L. ed. 1005 





® (1949) 336 U. 8S. 
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B. State regulation furnishes factual experience upon which the Federal Gop. 
ernment can formulate policies without experimentation on a national scale 


It has been said that one of the benefits of our dual form of government is that 
State regulation furnishes a sort of laboratory test by which the desirability or 
undesirability of adoption on a national scale can be evaluated without the risk 
attendant upon a widespread experimentation. Many Federal laws, now firmly 
fixed, had their trial flights in States. Many examples could be cited, but a few 
measures from Wisconsin in the labor field, which have served as forerunners 
of more extensive legislation, will serve by way of illustration. 

Wisconsin’s Industrial Commission Act of 1911” was the first law in the 
United States to centralize administration of labor laws in a single department, 
In 1913 Wisconsin was the first State to pass “the three-based statute known as, 
though not officially styled as, the Labor Code,’ ™ the substantive provisions of 
which were later enacted by Congress as the Norris-LaGuardia Act. In 1932 
the Wisconsin Legislature passed the first American law on unemployment com. 
pensation.” Wisconsin followed Federal legislation by adopting a littthe Wagner 
Act in 1937; but in 1989 went beyond the Federal pattern by adopting the Wis- 
consin Employment Peace Act“ which undertook the type of regulation later 
embodied in the Taft-Hartley Act. 

State legislation need not be identical with Federal legislation to be consistent, 
It may supplement by providing additional regulation directed toward the same 
end.” 


C. State legislation may provide adaptability to meet variances in local 
conditions 

It needs no exposition to establish that not all States have identical industrial 
problems. There are varying kinds and degrees of industrialization, and various 
stages of organizational development which may require different legislative 
treatment. After a specific evil has been cured a ramification or overcompensa- 
tion may appear which likewise needs curing. A State in which labor organiza- 
tion is behind normal development may require greater legislative encourage- 
ment than one in which previous legislative encouragement has brought about 
a degree of development which raises new problems. 

As shown in one of the earliest cases in which the Supreme Court recognized 
the right of a State to extend immunity for damage inflicted by picketing in 
support of an organizational campaign,” Wisconsin commenced its policy of 
encouraging and protecting labor activity even before the Federal Government 
did so. There should be leeway for one State to adopt local measures consistent 
with the present problems following upon those previously met, while at the 
same time permitting another State to stress the needs no longer so pressing in 
the first. 

Strikes in processing plants, which may result in spoilage of agricultural 
products, is a local problem in some States, which has led to a requirement of 
advance notice to make possible steps to preserve food supplies. Such a problem 
is probably not one on which there is a need for general Federal legislation ; but 
it means food and livelihood to some communities. As it stands now, there is a 
serious question whether, or how long, States may act if a substantial portion 
of the processed goods are intended for shipment to other States. 


D. State agencies can meet local emergencies with greater erpedition 


A single Federal agency with a large program cannot step into a labor dispute 
which is of primary interest to a few hundred people and unsnarl the local 
troubles within a period of days. 

Contested cases before the National Board can rarely be concluded within a 
period of months, sometimes even years. 


7° Wis. Laws 1911, C. 485. 

" Rice, The Wisconsin Labor Relatioss Act in 1937, Wis. L. Rev. 236 (4938). 

” Wis. laws 1931-82. C. 20, 

% Wis. laws 1939, C. 57. 

™ Algoma Plywood and Veneer Co. v. Wisconsin Employ. R. Bd. ((1949) 336 U. S. 301, 
69 S. Ct. 584, 93 L. ed. 691). 

*% Senn v. Tile Layers Protective Union, Local No. 5 ((1937) 301 U. 8. 468, 57 S. Ct. 857, 
81 L. ed. 1229). 
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Many labor disputes involve safety hazards “ or damage to persons and prop- 

erty ' or concerted economic pressure to induce an unlawful act,” in which the 

relief must be immediate if the damage is to be averted. 

Ill. THE ARGUMENTS AGAINST STATE WOULD LEAD TO ABANDONMENT OF THB STATE- 
FEDERAL SYSTEM 


Proponents of the principle that States should be forbidden to regulate laber 
relations of intrastate enterprises ground their arguments on the need for uni- 
formity. They contend that 48 sets of regulations would result in confusion and 
chaos 

There are matters, such as national defense, on which there can be no divi- 
sion of authority. Regulation of the direct instrumentalities of interstate com- 

erce ay require uniformity. As to labor relations, that type of regulation 
is exemplified by the Railway Labor Act. 

Where there is such a need for uniformity it has been recognized in the 
Constitution by giving Congress exclusive power to deal with the subject. 

As to other matters, the theory of our dual form of Government is that there 
should be loeal autonomy in the 48 States to meet local needs. To argue that 
there should be only 1 set of regulations to apply to labor disputes in intra- 
state enterprises in all 48 States may accord with the preferences of those who 
believe in a single centralized system of government; but it can prevail only if we 
are ready to abandon the State-Federal system under which we have been oper- 
ating. There is no more traditional field for exercise of State police power than 
the employer-employee relationship, as dealt with in workmen’s compensation 

cts, factory inspection acts, acts regulating hours of labor, child labor ad infini- 
li 

Exercise of State authority does not prevent the existence of basie minimum 
standards which must be universally observed. That can be accomplished by 
the requirement of consistency of State regulation. That is a far cry from 
withdrawing all State authority to deal with the subject. 

The citizens of this country have been used, from its beginning, to a recognition 
that they must not only comply with the Federal law, but with additional regu- 
lations of each State in which they seek to do business. An employer may be 
able to hire women in one State for night work, but he is not in “chaos and con- 
fusion” because another State does not permit him to do so. 

It has been suggested by opponents of State regulation that there may be a 
“shopping around” for a favorable forum. While the argument loses force by 
reason of the fact that is almost invariably advanced by a party who is en- 
deavoring to use jurisdictional arguments to prevent regulation whigh he deems 
adverse to his own interests, it should nonetheless be dealt with objectively. 

It is not a new development, nor has it previously been considered inherently 
ud, for one who has been wronged, to seek and elect the remedy and the forum 
he deems will give him the most beneficial remedy. 

Let us take, for example, the case of one who has entered into a contract with 
a partnership or association, which the latter refuses to perform. The example 
is appropriate to the field of labor relations, because a substantial portion of dis- 
putes involve alleged violation of collective-bargaining agreements. 

One whose contract has been violated has the choice of any one of a number 
of remedies and forums. He may go to equity for specific performance, to any 
one of a number of State courts or to a Federal court for damages, or he may 
elect to caneel the contract and seek restitution. He may file his claim in a 
bankruptey proceeding against one partner, or against the estate of another 
who is deceased. He may garnishee the bank account of one partner or the 
salary of another. He may attack the property of one who is a nonresident. He 
may seek reformation of the contract or sue for an injunction to prevent a vio- 
lation if it threatens irreparable injury. He may seek arbitration or a declara- 
tory judgment to define the obligations. He may seek a receivership to preserve 
assets. He may waive the breach and forego a remedy. 

The fact that 1 jury, or 1 judge, or 1 arbitrator, or 1 examiner of an agency 
such as the National Labor Relations Board, may give a different degree of 


© As the danger of fire and explosion incident upon stoppage of a flow of manufactured 
gas into a local utility’s pipes. See Wisconsin BE. R. Board vy. Milwaukee G. L. Co., (1950) 
258 Wis. 1, 44 N. W. 2d 547. 

11 Allen-Bradley Local 1111 vy. Wisconsin E. R. Board, (1942) 315 U. 8S. 740, 62 S. Ct. 
820, 86 L. Ed. 1154. 

48 Retail Clerks’ Union vy. Wisconsin BE. R. Board, (1942) 242 Wis. 21, 6 N. W. 2d 698. 
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relief than another, is not a situation peculiar to dual systems of regulation, It 
is inherent in any single system that involves more than one functionary. The 
possibility of variance in results of a suit has not brought about chaos or cop. 
fusion. There is no more reason why some variance between localities should 
prove fatal in regulation of labor disputes than in any other field within the 
traditional police power of States. 


IV. KIND OF AMENDMENT NEEDED TO PERMIT STATES TO DEAL EFFECTIVELY WITH 
LOCAL PROBLEMS 


This memorandum is written from the point of view of a single State; and 
the amendment to be suggested sets out a rule which experience has proven ade. 
quate in that State. It is recognized, however, that the rule to be adopted must 
cover the varying situations of all 48 States. 

Only a few of the States enforce their labor laws through unfair practice 
regulations administered by labor boards as does Wisconsin. Some States rely 
on criminal laws and procedure, some on civil court procedure, some on industria] 
courts, some on policing, others on various forms of administrative organization 
such as industrial commissions. There are unlimited methods by which authority 
may be exerted. If State control is precluded, the preclusion would seem to ex- 
tend to all agencies and methods, not merely to regulation through agencies 
designated as labor boards. 

An amendment designed to restore a measure of authority to States would 
need to be couched in sufficiently general terms to cover whatever methods or 
measures may be selected by the various States. Since the subject of State 
jurisdiction is dealt with expressly in the Federal law, the courts will probably 
rule that Congress intended to prohibit State action in all matters not within 
the scope of the language used. 


A. Suggested amendment 


The addition of the following proviso would incorporate the rule sometimes 
referred to as the “case-by-case” test,” which was followed in Wisconsin prior 
to the time the Supreme Court held the labor field to be preempted by Federal 
law : 

“Nothing herein shall be deemed to deprive States of jurisdiction to enforce 
regulations not inconsistent with this law unless jurisdiction of the same subject 
matter shall have been undertaken by the National Labor Relations Board.” 

The Wisconsin board has endeavored to follow the rule as pronounced in one 
of its decisions that “all concede that once the National Board assumes jurisdic- 
tion in a particular matter and enters any order contrary to one that might be 
made by the State board, the State must yield.” In carrying out the rule it 
announced that it would “refuse to direct elections where the National Labor 
Relations Board has some time prior assumed jurisdiction * * * and certified 
a bargaining representative.” ” The State board also follows the policy of dis- 
missing any proceedings before it when a petition or complaint on the same 
subject is pending before the National Board.” 

It is not the desire of present State officials to enter into any case which the 
national agencies can and will handle nor to exclude them from regulating any 
branch of industry within the State; but only to be in a position to give relief 
upon application of State residents when relief is not otherwise available. 


1 See Wisconsin Labor Board vy. Fred Rueping L. Co. ((1988), 228 Wis. 473. 491, 492): 

“* * * The fact that under the National Labor Relations Act the Board initiates all 
proceedings to administer or to enforce the act should also be considered in this connection 
It cannot have been supposed that the cases deemed by the Board so importantly to affect 
interstate commerce as to warrant intervention or with which the board had time to deal 
would inelnde all of the cases which the States might need to deal with in the interests 
of local peace and good order. It cannot have been intended to ‘paralyze the efforts of a 
State to protect her people against impending calamity’ and commit the matter to the 
exclusive discretion of a distant and overworked Federal agency. * * * 

“With the possibility of conflict in the administration of the State and national labor- 
relations acts, we find no occasion to deal further than to state what is obvious: That in 
case there is conflict in a matter properly within the scope of the national act, the Staté 
must yield.” See, also, Wisconsin FE. R. Board vy. International Agso., etc. ((1942) 241 
Wis. 286, 6 N. W. 2d 339). 

*® Kearney & Trecker Corporation, Decision 1636. 1948 

71 Bau Claire Press Co., Decision 1456, 1947; Northern States Power Co., Decision 265 
1942 
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Neither do present Wisconsin officials desire authority to apply State law in a 
er contrary to the substantive provisions of Federal law.” The many 
ses in administration within the framework of the Federal law resulting 

er from judicial interpretation or administrative policy establish that even 
‘harged with enforcement do not always know exactly what the substan- 
requirements are at a given time. If it is desired to guard against State 
dling of a case in which there is ground for doubt, the foregoing proposed 
iendment might be supplemented by a provision for removal of the proceedings 
1 the State to the Federal agency in a manner similar to the procedure for 

val of causes to Federal courts. 

B. Other proposed amendments 


Wisconsin would join in support of any other proposed amendment which would 
nsure to all States the authority to deal adequately with their internal disputes. 
he only danger to be guarded against is that the amendment be not drawn 

narrowly to fit the procedures of one State without regard for the needs of others ; 
because a grant of authority under specified circumstances would impliedly 
ny the existence of authority under others. 

Bill 8. 1264 which would authorize States to assert jurisdiction where the 
National Board declines to act and would authorize the National Board to “cede” 
jurisdiction to States. The bill might meet the need of certain States, but it is 
joubtful whether it would meet the need of the majority of States. A number 
yf doubts arise: 

1. Would authority to deal with a dispute after the National Board has de- 

ned to take jurisdiction enable States to deal with the type of situation in 
which there is the greatest need for local relief, i. e. where action must be prompt 

effective? A certain amount of time would have to elapse before it could 
be determined whether the National Board would decline jurisdiction. 

If there is to be a division of jurisdiction, it is questionable whether it can 
be accomplished by mere authorization to an administrative agency to cede 

sdiction without provision of fixed standards and directions by Congress. 

(a) In most States the administration of labor laws is not sufficiently cen- 

ized so that there is a single agency to which authority could be effectively 
ded. Are the diverse agencies now dealing with the subject in such States 
be excluded? 

(b) If the existence of State authority is to be dependent on fluctuating ad- 
iinistrative policy, it is doubtful that there would be the stability and certainty 

eded to enable States to plan their facilities and their budgets effectively. 

(c) It would leave in doubt the right of States to supplement Federal regula- 

n on matters not covered by Federal law, if not specifically authorized. 

(d) If jurisdiction can be ceded to sovereign States, it is doubtful under our 
nstitutional division of functions whether that could be done by a subordinate 


dministrative agency, at least without some governing direction from Congress. 
CONCLUSION 


That there is a demand and need for State assistance is demonstrated in 
Wisconsin by the recourse citizens have had to the relief offered by State law. 
There is appended a table showing the cases brought before the Wisconsin 

urts over a 10-year period in which the services of the Wisconsin Employment 
Relations Board were sought. A list of all the cases in which the board’s 
ervices have been invoked would be too voluminous to analyze; but it is 
believed that those orders which resulted in litigation furnish a representative 

oss section. The table shows the kind of practices against which relief was 
sought, and the kind of business involved. 

It is respectfully urged that Congress provide the legislation which will enable 
Wisconsin and her sister States to meet the kind of demand for relief from 
their citizens which is shown in the attached table. 


Except for the legislature’s attempt to restrict strikes in local public utilities, Wiscon- 
sin’s regulation has been either upheld by the Supreme Court or invalidated solely on the 
ground of “‘potential” conflict and Federal preemption. 
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Kind of business involved 







I. Employer unfair practices : 
Violation of collective-bargaining contract by employer___--~__-~ 
Manufacturers 
Breweries 
Restaurant 
Fuel dealers in ‘ eu sone 
Wholesale auto parts dealer_______-___- 
Dairy 

Dry cleaner 
Retail store 

Paint shop 
Interior decorator 
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Violation of collective-bargaining contract by employer by refusal 
to arbitrate as provided 





Manufacturer é 
Wholesale auto parts dealer___~_- 
Garage 

Dry cleaner 
Urban Bus Co- 





Failure of employer to comply with arbitration award 





Manufacturers 
Foundries 
Newspaper 


Refusal of employer to abide by War Labor Board directives 





Manufacturer a 
Retail store 7 : ; maa? . 1 












Refusal of employer to bargain 


Butcher shops 
Manufacturer 


Each bette ian 1 
Ice-cream manufacturer___________~ abe betel tibe Bane 1 
sakery ef 7 $d SS ad 1 
Office building Bu 44 he gat TEESE 1 
Hospital iy a 2hSus Ve 1 


Interference by employer with right to engage in or refrain from 
union membership or other concerted activities__ aoe 31 














Manufacturers " 
Construction contractors 










elk cath eda S sesinnasedenicciepaiieettie aes 4 
Commercial dairy__--____-_-_- a dip mate eee 1 
Cooperative dairies sires desea ainatinoastedaes euler carie uve tecetaatcatasiinces ae 3 
Ce ee ne ei gleiiaedh senetdentie ee ett 1 
Se aimee iiaenas - 2 
Butcher shops bicWiedsieisdseshedieesamaiaesia scree telbcieieiiaciaater Soa 2 
Bakeries ae pee ae ee : : ee ees 2 
Dry cleaner oceania oan tna Sisthtinediaaeinamee wie set 2 
Foundry pi eases ak ithe anne hn 1 
Wholesale hardware dealer_____---- ican tgiatbec euemiccacamnt: 1 
Fuel dealer anaes head ceeieeniientaaie scenhiedhh:te-eniite Euaieematiaaeiinas c 1 
Retail store. nineteen anedaieckcan ed eae eet! 1 
Hospital . ee uh dbus abdideet ai 2 
Meat Packing Co 1 


Employer Discrimination by discharge under all-union agreements 
not validated by referendum under State law _- 






paseaeewaeoeoee ‘ 






Manufacturers ; 
Electric utility___- 







II 


It] 


IV. 
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Union or employee practices: 
Violation of collective-bargaining agreement 


POO UO Na hs iced ciate 
a 
Manufacturer_____-- 
Book bindery---~-~ 


Picketing or other concerted activities involving violence, obstruc- 
tion of ingress to place of work, streets, etc__ 


Manufacturers 
Painting contractor 
Apartment building_-- ~~~ 


Picketing or other concerted activities to induce violence of 
law 


Public warehouses__..----.--~- 
Construction contractors____—- 

TERT WOO onciccnnenneraeacas aa 

Barber shops 

Wholesale liquor dealers__.-_--.----~- 
Butcher shop 


Union interference with production other than by strike, as by 
slowdown, etc.: Manufacturers___-- poi lie 


Interference with utility service__- 


Telegraph companies- 
Gas companies______- 
Urban Bus Co_--_--~-- 
Coke Co_--- 

Telephone companies 


Representation elections 


Manufacturers 
Dairies_-__-- 7” 
Retail stores 
Breweries 
Lumber dealer- 
Office building 
Garage____ =e 
Electric utility . 


Utility conciliation and arbitration proceedings_______~ 


Telephone companies_ 
ree Me 4 tee shear siesta : 
Senator Gotpwarer. Do you have a lady that is attorney general? 
Mr. Gooprne. Assistant attorney gener al. 
Senator Gotpwarer. I bet she is the best one you have got. 
Mr. Gooprne. She is a very competent lawyer. 
The Cuarman. Is that Mrs. Beatrice Lampert ? 
Mr. Goopina. Mrs. Beatrice Lampert ? 
The Cuamman. Senator Kennedy? 
Senator Kennepy. Mr. Gooding, how would you provide that there 


would not be a conflict of jurisdiction? In the example you gave 
where the State took much faster action than the Federal Gove ern- 


81846—53—pt. 2——20 
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ment, what would you suggest we should set up as a procedure go 
that there would not be a conflict 

Mr. Gooprne. I can only tell you what we did during our experience 
all the while that we were following the rule laid down in the Rueping 
Leather Company case. Now, of course, we are no longer following 
that rule. In that case, there was a complaint. You have got to 
understand our procedure. In Wisconsin, we proceed by the filing 
of a complaint. Anybody that charges anybody else with the com- 
mission of an unfair labor practice files a complaint. We then notice 
that for hearing; not less than 10 days, not more than 40 days, 
after it is filed. At that time the parties appear and give evidence. 

Now, as we had engaged in that activity, whenever evidence was 
offered at the time of the hearing that the same matter was pending 
before the National Board, we immediately stopped the hearing, held 
our matter in abeyance until the National Board made a determina- 
tion either that they would assume jurisdiction or would not assume 
jurisdiction. If they would assume jurisdiction, we then dismissed 
the proceeding pending before us. And in the years that we engaged 
in that practice, we never had any case in which there was an actual 
conflict between the two boards. 

Senator Kennepy. But in your statement you object to the Federal 
agency ceding you jurisdiction, do you not ? 

Mr. Gooprnc. There are two reasons. One, there are very few 
States that have agencies to whom jurisdiction could be ceded. They 
couldn’t cede jurisdiction to the courts of a State to enforce the Sti i 
laws, and under the decisions of the Supreme Court, as I understand 
them, and as a lot of the courts understand them, the courts are with- 
out power to prevent any activity that is prohibited by the Taft- 
Hartley law, today. 

Now, you can have all the violence in the world on the picket line, 
apparently. And apparently or very possibly the court can’t enjoin 
that activity. Some State courts do. 

The question was just up to the United States Supreme Court, and 
they refused to pass-on it a short time ago, in the Alabama case. But 
the Minnesota courts have refused in many, many cases to grant in- 
junctions under any conditions. 

Senator Kennepy. Well, I am not exactly clear, then, exactly what 
you would like us to do about this, how you would like us to leave it. 

Mr. Gooprxa. I would like a provision in the act—I am satisfied 
with the provision of Senator Goldwater, but I would much prefer 
the provision that I read, which I think goes somewhat further, in 
that it would allow us to engage in some other activities other than 
those that arise merely in cases of strike. 

My proposal is this. It is an amendment. I wouldn’t know just 
exactly what section it should go in. But a provision in the Taft- 
Hartley law reading: 

Nothing herein shall be deemed to deprive States of jurisdiction to enforce 
laws and regulations not inconsistent with this law, unless jurisdiction of the 
same controversy, involving the same parties and issues, shall have been under- 
taken by the National Labor Relations Board or other Federal agency provided 
for in this Act. 

Senator Kennepy. That is certainly worthy of consideration. 
Thank you. 

The Cuamman. Any other questions? 
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Senator GotpwarTer. He raises a good point there. 

The Cuamman. That will appear in the record, and we will con- 
sider your suggestion in connection with that of Senator Goldwater. 

Mr. Gooprna. I would be glad to write that to you if it would add 
anything. 

Senator Gorpwater. Mr. Chairman, I would like to ask the wit- 

ss to help in the preparation of that. Because in my bill there 

sibly could be something that would bring that about. 

Mr. Gooptne. Will I send that to you, Senator, or to the chairman 
f the committee ? 

Senator Gotpwater. Send it to the chairman of the committee. 

The CuarrMan. Send it to the committee, and we can take care of it. 

Thank you very much. 

Mr. Gooptne. Thank you. 

(The prepared statement of Mr. Gooding is as follows:) 


STATEMENT OF THE WISCONSIN EMPLOYMENT RELATIONS Boarp sy L, E. Gooprne, 
CHAIRMAN 


The State of Wisconsin is now, and for many years has been deeply concerned 
with the steadily increasing confusion existing from the conflict of jurisdiction 
etween the State and Federal Government in the field of labor disputes. Until 
he adoption of the Wagner Act, and the more recent Taft-Hartley law, this field 
is left primarily to the States for regulation. Wisconsin is proud of its record 
s a pioneer in legislation in this field. The conflict now existing is one which 
ould not have arisen, but having arisen should have been resolved many 
ears ago by agreement between the Federal and State Governments. The Fed- 
al Government through the National Labor Relations Board has, and un- 
doubtedly should have, unquestioned jurisdiction over those employers whose 
lustry substantially affects the flow of commerce among States. In those 
industries, labor disputes can best be settled on the Federal level. The primary 
problems of the State arises where the employer is engaged in a business which 
s essentially local. This is true even though the employer may employ a large 
labor force. When the employees in the dispute are limited to the employees 
who work within the physical boundary of the State, and when the Federal 
urisdiction has not been invoked with respect to this group of employees, the 
aws of the State should govern. The welfare of all—the Federal Government, 
he State, the employees involved, the employer, and the general public is best 
served where the Federal and State Governments have concurrent jurisdiction 
over disputes arising between employer and employees. The Federal Govern- 
ment should have exclusive jurisdiction only upon labor disputes when there is a 
substantial impact on commerce among States. Under the present law, the Na- 
onal Labor Relations Board is asserting jurisdiction and has been upheld by 
the courts in cases involving retail stores,’ loft buildings,’ local bus lines,* ex- 
terminators,* laundries,® small manufacturing establishments,’ service trades," 
garages,” and many other types of essentially local enterprise. The courts have 
held that where the National Board does have jurisdiction, the State has no 
jurisdiction, either in the determination of bargaining representatives or in the 
prevention of unfair labor practices prohibited by, or protected by the national 
act 
Traditionally, it has been the policy of Congress to exercise the authority 
granted to it by the commerce clause of the Federal Constitution so that the 


' Parks-Belk Co. of Elizabethton (77 N. L. R. B. 429; 22 L. R. R. M. 1036); Electrical 
Equipment Co. (76 N. L. R. B. 1060; 21 L. R. R. M. 1285). 

2 Lowell Industrial Development Co. (80 N. L. R. B. 1695: 23 L. R. R. M. 1278). 

% Amarillo Bus Co, (78 N. L. R. B. 1103; 22 L. R. R. M. 158) ; Des Moines 8S. & 8. Route 
(78 N. L. R. B, 1215; 22 L. R. R. M. 1824). 

* Orkin Termite Co., Inc. (79 N. L. R. B. 935; 22 L. R. R. M. 1460). 

° N.Y. Steam Laundry, Inc. (80 N. L. R. B. 1597 ; 23 L. R. R. M. 1286). 

® Pacific Moulded Products Co. ic N. L. R. B. 1140; 21 L. R. R. M. 1328); Atlanta 
Brick & Tile Co. (79 N. L. R. B. 756; 21 L. R. R, M. 1444). 

7 Vogue-Wright Studios, Inc. (76 N. L. R. B. 773; 21 L. R. R. M. 1246). 

8 Liddon White Truck Co., Inc. (76 N. L. R. B. 1181; 21 L. R. R. M. 1290); Puritan 
Chevrolet, Inc. (76 N. L. R. B. 1243; 21 L. R. R. M. 1809). 





916 TAFT-HARTLEY ACT REVISIONS 


States are not completely excluded from the specific field dealt with by the 
Federal act. There are many examples of this policy with which members of this 
committee are familiar. There have, it is true, been some exceptions to this 
policy. A cursory examination, however, will disclose that in this fleld, the 
reasons for making the exception are not present. 

Wisconsin has had a labor relations act since 1937. The original act was 
similar to the Wagner Act and commonly referred to as the Little Wagner Act. 
In 1939 that law was repealed and the present Employment Relations Act passed 
in its place. The present act in its provisions is quite similar to the present 
National Labor-Management Relations Act. The law is administered by a board 
consisting of three members appointed by the Governor with the advice and 
consent of the senate. It provides for the determination by employees of their 
representative for collective bargaining by secret ballot ; guarantees and attempts 
to protect the right of employees to organize as well as their right to refrain from 
organizational activities; prohibits certain practices by either employers or em- 
ployees, defining such practices as unfair labor practices; and making it the duty 
of the board to prevent either side from engaging in such activities. It also 
authorizes the board to act or to designate arbitrators to finally determine dis- 
putes existing between employers and employees and to attempt to mediate 
disputes whenever they arise. 

{n 1947, the Wisconsin Legislature attempted to prevent strikes by public- 
utility employees by adding a subchapter of the Wisconsin statutes to the then 
existing Employment Peace Act. Strikes by such employees or lockouts by the 
employer were prohibited in cases of public utilities whenever a dispute between 
such an employer and its employees would cause, or was likely to cause, the 
interruption of certain essential services defined in the act. The procedure set 
up for the board to follow provided that the board was to name a conciliator 
who was given a definite period of time in which to attempt to bring about a 
settlement of the dispute. If conciliation failed, the board was required to ap- 
point arbitrators who after hearing, and subject to certain standards set forth 
in the statutes, were to make findings and an order that would bind hoth the 
employer and employees for a period of 1 year from the date of the order. 

In addition to Wisconsin, several other States adopted some type of labor 
legislation shortly after the passage of the Wagner Act in 1939. So fas as Wis- 
consin is concerned, no difficulty in the administration of the Wisconsin law 
existed. It is my opinion that there was no difficulty encountered by the Nationat 
Labor Relations Board in the administration of Federal legislation in this field 
in Wisconsin or in other States that had adopted similar legislation. In the 
first case * in which the question of conflict was raised in Wisconsin, which arose 
under the original Wisconsin act, the Wisconsin Supreme Court held that the 
State had jurisdiction concurrent with the Federal Government, and that until 
the National Labor Relations Board actually assumed jurisdiction of the same 
subject matter, the State was free under its police power to regulate activities 
that might be engaged in during a labor dispute. Shortly after the adoption of 
the present legislation, the question again arose.” The Wisconsin court reiter- 
ated the rule laid down in the original Wisconsin case. On appeal to the United 
States Supreme Court, however, that Court, although affirming the order made 
by the Wisconsin board in the particular situation, refused to go along with the 
reasoning of the Wisconsin court in its determination, and limited its decision to 
the particular facts involved in that case.” A similar rule was adopted by the 
New York courts and thereafter followed by the New York board.” 

This theory of concurrent jurisdiction was subsequently overruled specifically 
by the United States Supreme Court in 2 cases—1 arising in New York ™ and 1 in 
Wisconsin.“ Both of these cases, the Bethlehem Steel case in New York and the 
La Crosse Telephone Company case in Wisconsin, were cases involving a question 
of representation by employees. The effect of the holding of the court in these 
cases is that any time a question of representation arises among the employees 
of an employer, over which the National Labor Relations Board might have juris- 
diction, the State has no jurisdiction to determine the question of representation 
existing. By these holdings, the States have been completely eliminated from 
any part in the determination of representation in any case in which the Na- 
tional Labor Relations Board might have jurisdiction. 


* Rueping Leather Co. v. Wis. Lab. Rel. Bd, (228 Wis. 473, 279 N. W. 678). 

” Allen Bradley Local 1111 v. Wis. Bmp, Rel. Bd. (236 Wis. 329). 

11 Allen Bradley Local 1111 v. Wis. Bmp. Rel. Bd. (315 U. S. 740, 5 Labor Cases 51, 135). 
12 Parega City Radio, Inc. y. State Labor Relations Bd. (281 N. Y. 18, 22 N. B. 2d 145). 

4% Rethlehem Steel Co. v. N. Y. 8. L. B. (330 U. 8, 767). 

1“ La Croase Telephone Co. vy. W. EB. R. B. (336 U. 8. 18). 
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Not only did the adoption of the Taft-Hartley Act complicate, but it sub, 
stantially increased the importance of this problem. The Wagner Act in effect 
prior to 1947 dealt only with representation proceedings, and employer unfair 
labor practices. The States, even after the Bethlehem and La Crosse decisions 
were free to act in the broad fields not covered by Federal regulation. The 
Taft-Hartley law, however, comprehensively regulates practically the entire 
tield of labor relations. The field, thus preempted by Congress, was expanded 
to cover subjects which traditionally had been regulated by State equity courts 

nd by State legislation. If Federal preemption of the field is applicable, and 

courts seem to hold presently that it is, whether State regulation is sought 

be accomplished through administrative action, court decree, or legislative 

enactment, the importance of the problem arising out of the combination of 

Federal preemption and discretionary refusal to assert Federal power is readily 

pparent. It affects not only those States which have labor-relations laws ad- 
nistered by boards, but the courts of all 48 States. 

Since the decisions in the Bethlehem and LaCrosse cases, the United States 
Supreme Court has held that where the activities engaged in and from which 
one of the parties is ordered to cease and desist are neither protected by the 
national act nor forbidden by it, the State has power to act. In one Case 
arising from Wisconsin, it held that the act was not one either prohibited or 
protected by national law, and upheld an order made by the Wisconsin board.” 
In the other, it held, in effect, that the activity engaged in and from which the 
employer was directed to cease and desist, was one prohibited by the National 
Labor Relations Act, and that consequently Wisconsin was without jurisdiction 
to prevent the employer from engaging in such activity.” 

Che legislation adopted by Wisconsin, aimed at the prevention of work stop- 

ges in public utilities when such stoppages would cause or were likely to 
cause the interruption of an essential service, and thus create a purely local emer- 
gency, was subsequently struck down by the United States Supreme Court after 
having been upheld by the Supreme Court of the State of Wisconsin.” The 

round upon which this legislation was held to be invalid is that its provisions 
re in conflict with the provisions guaranteeing certain rights to employees con- 

tained in the National Labor Relations Act. No attempt has been made by the 

tional act to meet emergencies arising under these conditions. The only 
emergencies that the national act attempts to meet by regulation are those which 
tend to create a national emergency. This is entirely proper. There are, how- 
ever, situations which frequently arise that create emergencies of a very 
serious nature to the residents in single communities. The fact that the Fed- 
eral Government does not see fit to lay down regulations in an attempt to settle 
disputes between employers and employees where the only result will be a local 
emergency, and should not do so, does not mean that the States should be de- 
prived of their power to protect the health and welfare of its citizens by attempt- 
ng to prevent such emergencies arising. There probably is no place in which the 
health and welfare of citizens of a locality will be damaged more than in the 
case of a strike or lockout of the employees in public utilities upon which the 
esidents of the locality depend for their light, heat, water, power or transporta- 
tion. If it is essential that the Federal Government protect the people in this 
country from national emergencies that might be created as a result of nation- 
wide work stoppages, it would seem to be just as important to the residents of 
a local community that they be protected against work stoppages in a local 
utility upon which they are relying for so many of the essential services upon 
which they must depend. 

In that connection, I might call the committee’s attention to the fact that 
one of the most controversial questions surrounding the present Taft-Hartley 
law arises out of the problem of how to handle labor disputes that may create 
) national emergency. Those States that have adopted public utility antistrike 
statutes have approached the emergency question in various ways. If allowed 
to function these States will constitute a laboratory which cannot fail to help 
Congress find an answer to the best approach to the questions arising as a 
result of work stoppages that result in national emergencies. The same thing 
is true about labor relations acts generally. Experience of the States in the 
administration of their local laws must in the past, and certainly will in the 
future, help Congress to enact legislation in this field fair to both sides. Such 
legislation will be improved as a result of the experience individual States 


% Briggs and Stratton Co. (336 U, 8. 245). 
1% Plankinton Packina Co. vy. W. BE. R. B. (838 U.S. 953). 
* Bus Employees v. W. E.R. B. (340 U.S. 383). 
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have with various types of such legislation. There is attached to this memoran. 
dum some of the editorial comment appearing in various newspapers through- 
out the country shortly after the decision of the Supreme Court in the public. 
utility cases. 

We are aware of the fact that there are various proposals pending before 
Congress at the present time aimed at eliminating some of the conflict now 
existing. There are two that I desire to comment on. One is S. 1264 by Senator 
Ives, and the other is H. R. 3055 by Congressman Lucas. Senator Ives’ bill, as 
I understand it, would (1) authorize the National Board to decline jurisdiction 
in cases where the effect on commerce is not substantial; (2) authorize States 
and Territories to assume jurisdiction where the National Board has declined: 
(3) give to the National Board discretionary authority to cede jurisdiction to 
State agencies. While this proposal might to some extent clarify the conflict 
now existing, it is in my opinion wholly inadequate to properly meet the problem, 
I feel that the only right way to meet the problem is to affirmatively give t 
States and Territories jurisdiction to handle labor disputes, retaining a right 
in the National Labor Relations Board to assume jurisdiction where the dis 
pute is such as to substantially affect commerce. The proposal of Senator Ives 
operates exactly in reverse. The parties would be required first to go to the 
National Board and after that Board had failed or refused to act, then to the 
State agency. Any relief obtained after such a procedure would be so late as 
to be worthless to the parties. 

As an example, let me cite a proceeding instituted before the Wisconsin State 
board and the National Labor Relations Board, involving the Marathon Electric 
Co. at Wausau, Wis. A work stoppage occurred at that plant on February 28 
1952. Thereafter, the union filed charges with the National Labor Relations 
Board on March 17 and March 19, 1952. After investigation, the Board issued 
a complaint against the company on July 9, 1952, set the matter for hearing 
October 20, 1952, and the hearing continued for several days. On March §, 
1953, the intermediate report of the trial examiner was rendered, finding the 
company guilty of the commission of certain unfair labor practices. No decision 
has yet been rendered by the National Board. 

During the same dispute, the company filed a complaint against the union 
charging the union with engaging in certain illegal activities on the picket line 
This complaint was filed with the Wisconsin board on March 21, 1952. The 
matter was set for hearing for April 8, 1952, and adjourned at the request of 
the union until April 17, 1952, at which time it was heard. Thereafter on Apri! 
20, on petition by the company alleging further illegal activities, there was a 
further hearing conducted by the Wisconsin board on May 2, 1952. At the 
conclusion of that hearing, interlocutory findings and order were entered finding 
that certain activities engaged in by the union and its members were illegal, 
and an order entered-limiting the number of pickets on the picket line, and 
requiring the union, its officers, agents, and members to cease and desist engag- 
ing in certain violence that the evidence disclosed had been engaged in. Upon 
petition for enforcement filed by the Board, the Circuit Court of Marathon 
County entered a temporary restraining order restraining the union from en- 
gaging in the prohibited activities. The Board’s final order was entered on 
September 8, 1952, petition was immediately filed in the circuit court for judg- 
ment enforcing the order, hearing on such petition was held on September 26, 
1952, and judgment requested was entered on November 14—long before th« 
intermediate report of the trial examiner of the National Board was handed 
down. 

The situation at this plant was aggravated. It was one requiring prompt 
handling if it was to be a benefit to anyone. Whether the action of this Board 
and of the court was right or whether it was wrong is of little or no importance. 
The fact is that the parties obtained reasonably prompt service, and the illegal 
activities engaged in by the employees were stopped. It may be entirely possible, 
and this was a matter not litigated before the State board, that the employer 
also committed unfair labor practices, and that the National Labor Relations 
Board will so find. In the meantime, however, these employees have been out 
of work nearly a year without the first stage of the litigation instituted before 
the National Board having been determined. Assuming that the company did 
commit practices with which it is charged, that these practices do constitute 
unfair labor practices, and that the Board eventually will make an order that 
the courts will enforce—the determination will be so long delayed that the old 
saying, “Justice delayed is justice denied,” will be proven. To require the State 
to wait until the National Board has declined jurisdiction and then to assume 
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irisdiction in this type of case, would mean in effect that the party seeking 
ief would effectively be denied justice. ; 
So far as the cession of jurisdiction is concerned, I have no confidence that 
re such authority is discretionary with the Board administering the National 
Labor Relations Act, that that Board will cede jurisdiction in any type of case, 
except the most minor and inconsequential cases. While it is true that cases 
ving small retail stores, garages, service agencies, and similar cases, are 
portant to the people involved, in most States they arise so seldom and have 
ch small impact on the economy of the State or of the locality that most 
States would not maintain agencies limited to the type of cases over which the 
National Board would cede jurisdiction. 
H. R. 8055 undoubtedly approaches the subject in a manner that will return 
the States the right to regulate disputes arising in strike situations. We are 
xious to see some legislation of this type passed. We are somewhat doubtful, 
however, Whether or not this provision reaches far enough. There are many 
ir labor practices that might be engaged in by employers and others that 
ht be engaged in by employees or their union representatives in addition to 
ose which involve strikes and picketing. With the present status of the law, 
t might possibly be argued that H. R. 3055 might be regarded as confirming the 
ntent of Congress to exclude States from jurisdiction in those segments of the 
d not specified. 
There are of course 48 States involved. What will be effective in one State 
be wholly ineffective in another State. We are interested in reestablishing 
rule laid down by our Supreme Court in the Rueping Leather Co. case cited 
page 4, and also in giving to the States an absolute right to regulate strikes 
ng public utility employees which will create local emergencies. Our pro- 
is that some provision should be included as an amendment that would pro- 
le that nothing in the law should be deemed to deprive States of jurisdiction 
nforee regulations not inconsistent with this law, unless jurisdiction of the 
subject matter shall have been undertaken by the National Labor Relations 
Board. In our opinion, such an amendment would be an affirmative method of 
eting the problem, and would enable the State to exercise jurisdiction, pre- 
t unfair labor practices, determine bargaining representatives, and eliminate 
ch of the difficulty arising as the result of long delays in labor disputes. At 
same time, there would be retained in the Federal Government power to 
ne jurisdiction should the jurisdiction of the Federal Government be in- 
d. Any orders made by the State in conflict with orders subsequently made 
the Federal agency would, of course, be superseded, assuming the Federal 
ency operated within its jurisdiction. 
We are not particularly concerned, however, with what type of amendment is 
pted, but are concerned that Congress clearly express its intent either to re- 
turn to the States some power to regulate labor disputes, or clearly tell them that 
they have no such power. 
APPENDIX 
lulsa Daily World 
Efforts of several States to meet the constant and growing threat of tieups of 
ty services are nullified by the United States Supreme Court decision in the 
Wisconsin case * * *, 
In a dissenting opinion, Justice Felix Frankfurter appeared to take the view 
that the States are left helpless and must depend upon Washington for local and 
mmon protection. He said: “It is not reasonable to impute to Congress the 
desire to leave the States helpless in meeting local situations when Congress re- 
stricted national intervention to national emergencies.” That statement contains 
imple ground for sober pondering. Congress may not have intended to prevent 
the States from protecting themselves and the public interest, but the effect of 
the severely qualified authority to national officials and agencies has that effect. 
Providence Bulletin 
The United States Supreme Court’s decision that the Wisconsin compulsory 
rbitration statute conflicts with the National Labor Relations Act and, there- 
fore, is invalid clearly places an added responsibility on Congress to find a for- 
ula for maintenance of uninterrupted operation of services vital to public 
health and safety. 
itlanta Journal 
The Journal believes that States and municipalities have the right to require 
the maintenance of services which are necessary to the health, security, and wel- 
fare of their citizens. That means the right to forbid strikes or lockouts emanat- 
ing from labor-managment disputes in public utilities. 
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If Federal laws contravene those rights, the Federal laws should be changed 
immediately by Congress * * *. 

The time must come, and the longer it is delayed, the worse for us all, when 
those who accept employment with public utilities automatically waive the right 
to strike. 

Cleveland Plain Dealer 

It should be apparent that, as a result of the Supreme Court decision, the Tuft 
Hartley Act should be speedily revised. Its provisions for dealing with threat 
ened strikes against the public safety and interest should be simplified. The law 
should plainly decree that the employees of any enterprise, such as a transit 
system, gas company, or power system, whose rates, profits, and quality of ser) 
ice are under either State or Federal regulation, may not strike. The law should 
clearly state that labor-management issues insoluble by ordinary negotiations 
must be submitted to arbitration, the outcome of which would be binding on 
both parties. 


Indianapolis Star 

The decision of the United States Supreme Court striking down the Wisconsin 
public utilities compulsory arbitration law is amazing. If the principles out- 
lined by the majority are applied to all States having such laws, State govern 
ments will be powerless to protect the people against dangerous public utility 
strikes. Conceivably they could not even suppress Communist-inspired strikes 
in such services in a national crisis. 


St. Louis Post-Dispatch 


Short of a section-by-section comparison, Missouri’s King-Thompson Act on 
balance appears to be, if anything, stronger than the Wisconsin law against 
public utility strikes, now declared unconstitutional in a 6 to 3 decision of the 
Supreme Court * * *, 

So it is clear enough that both Wisconsin and Missouri went beyond Congress. 
sut may not the States experiment further, so long as it is reasonable, within 
their smaller laboratories? Justices Frankfurter, Burton, and Minton think so. 
They say that the States are not precluded just because Congress has a special 
interest in the commerce field * * *. 

Atlanta Constitution 

The Supreme Court’s decision yesterday outlawing the Wisconsin ban of 
strikes in public utilities puts the matter of protection from such strikes squarely 
up to Congress. 

Justice Vinson, speaking for the majority in the case, said the Wisconsin law, 
upon which similar laws in several other States are said to be based, violates 
the National Labor Relations Act. 

Congress can, and should, amend the act so as to permit utility strikes to be 
outlawed. It is a question of protection of the rights of the many against abuse 
of privilege by the few. 


Pittsburgh Post Gazette 


With the latest Supreme Court ruling, the responsibility of management and 
labor leaders in the public utilities field is greater than ever. Henceforth, there 
can be no inclination on the part of either side to permit a dispute to advance 
beyond the point where agreement by negotiation, and without a strike, is im- 
possible. And it goes double that such an approach is essential during a period 
of national emergency. 


Racine Journal Times 


Merely outlawing the State statute does not solve the problem that brought 
forth the Utility Antistrike Act. The public wants, and should have, protection 
against loss of utility services, and some way must be found to provide that pro- 
tection. 


Janesville Gazette 

How to cope with interruptions in vital public services is now tossed back to 
legislative bodies, which must try to find some way to enforce labor peace on 
behalf of the public. The decision apparently closes the door, once and for all, 
on the theory that the public interest demands that utilities be classified differ- 
ently from other industry and that workers in utilities occupy a different niche 
than those in other occupations * * *, 
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History is being made in a relatively new field, and there is hope that union 
ganizations themselves are becoming more conscious of social responsibili- 
* * * 


If a difficult condition arises out of abuse of rights defined in the new decision, 
s certain new legislation will be attempted. 


The CuarrMan. The next witness is Mr. Leroy Jeffers, of Houston, 
lex. 
Mr. Jeffers, we are glad to hear from you, sir. 


TESTIMONY OF LEROY JEFFERS, ATTORNEY AT LAW, 
HOUSTON, TEX. 


Mr. Jerrers. Gentlemen of the committee, my name is Leroy Jeffers. 
[| am a member of the Houston, Tex., law firm of Vinson, Elkins, 
Weems & Searls. For a period of more than 12 years, I have spe- 

alized in labor relations practice, in the representation of employers 
n both National Labor Relations Board cases, contract negotiations, 
irbitration cases, and State court injunction cases, those employers 
being primarily located in the Texas Gulf coast area. 

As the committee is well aware, section 14 (b) of the Taft-Hartley 
\ct provides, in substance, that nothing in the act shall be construed 
as permitting the application or enforcement of any agreement mak- 

g union membership a condition of employment, where such is con- 
trary to the law of any State or Territory. Pursuant to section 14 
b) of the statute, the State of Texas, like a number of other States, 
enacted a right to work statute, which is our article 5207 (a) of the 
fexas Statutes, which is substantially identical with the Nebraska 
statute that has been discussed here and the Virginia statute, the 
onstitutionality of which was sustained by the United States Su- 
preme Court on March 14 of this year. 

Prior to section 14 (b), and the adoption of the Texas right to work 
tatute, which was adopted by the 50th Texas Legislature in 1947, 

was the common practice of many unions, even though they did not 
represent the majority of the e mployees at a particular place of busi- 
hess, or in many instances where they didn’t represent any of them, 
to nevertheless picket such places of business for the purpose of com- 
pelling the employer nevertheless to recognize them as the collective- 
bargaining representative for the employees that they did not in fact 
represent, and to compel such employees to become members of the 
union regardless of their voluntary choice or free will in the matter. 
That most typically and frequently occurred in the case of smaller 
business establishments rather than the larger ones. 

There was a very substantial amount of the loss of production and 
of the strikes in our area which stemmed from that very situation. 

Since the adoption of section 14 (b) and the Texas right to work 
statute, which could be made fully effective and fully operative by 
reason of 14 (b), that situation has been corrected, because a prompt, 
ready, and effective remedy is available to prevent the picketing of 

i place of business for the purpose of compelling its employees to 
benvene members of the union, compelling the employer to recog- 
nize the union as the bargaining representative of his employees, even 
though the employees, 1 in fact, do not desire the union as their bar- 
gaining representative. 
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It is now possible, in Texas, as I note that it is in the other States 
having similar right to work statutes, to go into the State court and 
secure an injunction restraining picketing to compel the employer to 
require his employees to become members of the union, as such picket 
ing would be picketing for an unlawful objective. 

The result is that at least one inajor battleground in the labor 
management field has been eliminated in Texas, and the other States 
having the right-to-work statutes. 

The Cuarrman. How long has your law been in effect? 

Mr. Jerrers. Since 1947, Mr. Chairman. Prior to that time the 
closed shop or the union shop was lawful under Texas law. 

Our Texas statute has been sustained as to constitutionality, as thesa 
other State right-to-work statutes have. 

I wish, first of all, to urge the committee, in any amendment or re- 
vision of the Taft-Hartley Act, to preserve section 14 (b) of the statute 
intact and inviolate as a provision of the statute which has worked 
well and is working well, and which has solved the problem of com- 
pulsory union membership at the local level in accordance with State 
policy at the local level. 

Moving from that proposal, I want next to suggest that satisfactory 
experience under section 14 (b) of the statute indicates the desirability 
of enacting into the Taft-Hartley Act a new section 14 (c), in line with 
5. 1161, Senator Goldwater’s bill, to preserve to the States not only 
in the field of compulsory union membership but also in the field of 
regulating strikes, picketing, and picket-line conduct at the local 
levels, where the picket lines exist, the right to regulate such strikes 
and picketing under State law through the State courts, without the 
jurisdiction of the State to do so being preempted by the Federal 
statute on the subject. 

Now, long prior to the adoption of the Taft-Hartley Act, the Su- 
preme Court of the United States in the case of Carpenters and Join- 
ers Union v. Ritter’s Cafe sustained the constitutional power of 
a State to prohibit secondary picketing and secondary boycotts. 

In that particular case, the employer was picketed at his place of 
business because his independent contractor, on a separate and unre- 
lated construction job, employed nonunion labor. The United States 
Supreme Court held that it was within the police power of the State 
to prohibit such secondary picketing and to enjoin it. 

Likewise, long prior to the adoption of the Taft-Hartley Act, the 
United States Supreme Court had held, in the case of Milkwagon 
Drivers Union v. Meadowmoor Dairies, that where peaceful picketing 
was so enmeshed with violence and set against such a background 
of violence that the peaceful picketing itself took on a coercive charac- 
ter, even though interstate commerce was involved, a State in the exer- 
cise of its police power could enjoin all of the picketing in order to 
remove the element of coercion and violence. 

Since the adoption of the Taft-Hartley Act, the doctrine has grown 
and has certainly been given considerable support by judicial decision, 
that the enactment of section 8 (b) (1) of the Federal statute, which 
rohibits a labor organization from restraining or coercing employees, 
bias preempted the field of restraint and coercion to the extent that the 
law which was written into the books by the court in the Ritter’s Cafe 
case no longer exists, the right of the State to enjoin such violence 
having been preempted by the Federal statute. 
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Likewise, that section 8 (b) (4) of the Federal statute, which pro- 

its secondary boycotts and certain secondary picketing, has so 

eempted that field, where an industry affecting interstate commerce 
nvolved, that the State can no longer exercise the power which 

s sustained in the Ritter’s Cafe case of enjoining secondary picket 

y or secondar V boye otts under the State statutes. 

In 1947, the Texas Legislature also adopted articles 5154 (a) through 

i54 (f) of our Code, which prohibits secondary boycotts, secondary 

cketing, mass picketing, obscene, vile, and insulting language, libel 

d slander, certain conspiracies in restraint of trade, and which pro- 

ibits strikes in breach of contract, or to induce breaches of contract. 

The substantial fear that we have is that under the preemption doc- 

ne, the State of Texas, along with the other States, has lost its 
power to make these statutes effective and operative as to any industry 
iffecting interstate commerce, which, under our modern judicial con- 
eption of interstate commerce, covers all except minor fringes of the 

reas where labor disputes occur in the first place. 

It is further argued that section 301 of the Taft- Hartley Act, which 
permits a labor union to be sued as a legal entity in a United States 
district court for breach of contract, preempts the field as to contract 
breaches, so that a State court no longer has the power either to en- 
join a strike in breach of contract, or that was conducted for the 
purpose of inducing a breach of contract, or to entertain an = tion for 
money damages for such a breach; likewise, that section 303 of the 
statute, which gives an action for money damages in the United States 
district court for secondary boycotts, secondary picketing, jurisdic- 
tional strikes, and conduct of that nature, has also preempted the 
field, so that the State court can entertain no suit either for injunction 
or money damages based upon secondary boycotts, secondary picket- 
ng, or conduct of that nature. 

The United States Supreme Court, on the preemption problem, has 
stated, in the case of United Automobile Workers versus Wisconsin 
Employment Relations Board, that where you had intermittent and 
recurring unannounced work stoppages, Wisconsin could restrain 
them, that the field had not been preempted, because Taft-Hartley 
neither permitted nor prohibited that particular conduct. But on the 
other hand, in United Automobile Workers versus O’Brien, the United 
States Supreme Court held that the provision of the Michigan statute, 
which required a strike vote as a condition precedent to a strike, was 
invalid as applied to an industry which affected interstate commerce, 
in that Congress, by Taft-Hartley, had preempted the field. 

The result is that the detailed provisions of many of these State 
statutes are in an area of judicial uncertainty as to whether their ef- 
fectiveness has been preserved from preemption by one of these deci- 
sions, or whether they have perished through preemption under 
another of these decisions. 

So we submit that the adoption of S. 1161 would clarify this con- 
fusion and clarify it in the line of preserving to the States, who are 
best qualified to do it, the regulation of strikes and picketing for 
illegal objectives, the regulation of picket-line conduct. 

Now, if preemption has occurred, and our only remedy is through 
the National Labor Relations Board, our situation is this, under sec- 
tion 10: (i) of the Federal statute, the so-called mandatory injunction 
proceeding: It applies only to cases of secondary boycotts, secondary 
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recognition strikes, and strikes to compel violation of a board certifica- 
tion. It covers those instances only. And even in the instances that 
it does cover, before the National Labor Relations Board proceeds to 
seek injunctive relief, it first must investigate an unfair labor practice 
charge, charging one of those violations, and find that the charge is 
probably true. And while the investigation of the charge goes on, 
the unlawful picketing continues, and the employer is being subjected 
to the unlawful economic coercion. 

When you move beyond the mandatory injunction provision to sec- 
tion 10 (j) of the F ederal statute, the so-called discretionary injune- 
tion provision, where the National Labor Relations Board can seek 
injunctive relief against any violation of the Taft-Hartley Act, it has 
been Board policy, and I think properly, and as a practical matter 
necessarily so, that it has resorted to the discretionary injunction pro- 
cedure only in the extreme, the rare, the very unusual case. 

Now, it is perfection apparent that even if Board personnel was 
enormously expanded, it still would be a practical impossibility for 
any substantial percentage of all of the unlawful strikes that occur 
to be reached by a discretionary injunction. The consequence is that 
in so far as a remedy through the National Labor Relations Board is 
concerned, an employer subjected to an unlawful strike for an unlawful 
objective or purpose, if the field of the State regulation has been pre 
empted, must wait from 114 to 2 years for a final conviction of an un 
fair labor practice, and then perhaps for its judicial affirmation. 

The result is that long prior to that remedy every being reached, the 
e oak Jloyer has either succumbed and surrendered to the unlawful eco 

lomic coercion, has entered into contracts containing unlawful pro 
\ visions, or, if he is powerful enough, has been able, ‘through a ae 
of economic strength, after a long loss of production, to win the strike, 
without any legal remedy, or if he is small enough, and his economic 
strength is not sufficiently great, he may have perished. In any event, 
the remedy is without meaning or substance to him. The only thing 
that he has is the doubtful consolation of a favorable obituary. 

The situation is simply one where private rights are violated with 
out there being any remedy for those private rights. 

Now, I think it is sound, as a matter of national labor policy, that 
the National Labor Relations Act, and the National Labor Relations 
Board, should be primarily concerned with the major public interests 
and the major public rights involved in labor-management disputes. 
But in addition to public interest and public right, in every labor- 
management dispute, at least where you have an unlawful strike, 
pic ‘keting for an unlawful objective, you have important private 
rights that are involved. And if those private rights are to receive 
any practical protection against unlawful aggression, they can receive 
it, and receive it only under the State st: atutes and through the State 
courts. And if that remedy is snatched from them and the door of 
that forum is closed to them, then they are simply going to stand 
bare, without a remedy and without a shield having any meaning and 
any substance. 

Let me illustrate briefly by two cases from the experience of my 
own practice. 

Number one, a small limousine company operating under a munici- 
pal franchise, serving a municipal airport, has a contract with the 
taxicab drivers local of the teamsters union. In the course of negotiat- 
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a new contract, the union demands a provision under which all 
employees must be members of the union and demands that dispatch- 
ers, Who are supervisory employees, be included in the bargaining unit, 

h demands unlawful under both the Texas statute and Taft-Hartley. 

ie demands are refused. The union strikes and pickets. The em- 
ns r, being required by his franchise from the city to maintain unin- 
ierrupted operations, hires replacement drivers. Immediately violence 
ensues, widespread violence, that reaches its climax when one driver 

; hospitalized for a long period of time with a ruptured kidney, an- 
her is stomped in the face with high-heeled boots, a limousine is 

overturned on its side at the entrance to the largest hotel at the busiest 

street intersection in the city, and fire is set to another limousine. 

{t that point, a State court, after hearing, issues a temporary in- 
junction restraining all of the picketing, because of violence, because 

was for unlawful objectives, and punishing by fine and imprison- 
ment the offenders, who had violated a prior temporary restraining 
order which had restrained force and violence but had not restrained 

cketing. 

After that occurred, peace came to the scene, the limousine company 
continued to operate, the taxicab drivers local union continued to com- 
pete with it by operating taxicabs out of the same municipal airport 
competition with it, but peace prevails. 

Now, if it had been necessary to go through Board procedures in 
that situation, either one of two things would have occurred. Either 
the limousine company would have long since been out of business, or 
t would have long since succumbed and surrendered to the illegal 
demands and have signed a contract violative of both State and Fed- 
eral law. Itis just as simple: as that. 

Now, that case was decided prior to the time that the preemption 
doctrine became so popular. But just a few years later, take another 
situation. 

A small refinery has a legal strike being conducted against it by 
the Oil Workers International Union, its contract having expired, 
and a dispute not having been resolved on the terms of a new con- 
tract. But it also has a separate and distinct business enterprise apart 
from that that is under strike. Under contract, the contract covering 
an entirely different collective bargaining unit, that contract still in 
full force and effect and containing a no-strike clause, that place of 
business is picketed also, for the two purposes of, through the sec- 
ondary picketing of that separate business est ablishment, inducing 
the employees of that separate business establishment to breach the 
no-strike clause in their agreement, which they did, and to compel the 
employer to come to terms while under the unlawful coercion of a 
secondary strike conducted to induce breach of contract. 

An action for temporary injunction is filed in the State court. A 
few minutes before it comes on for hearing, attorneys for the union 
serve the State court judge and counsel for the employer with re- 
moval papers, the case just having been removed to the United States 
district court, under the automatic removal procedure, which we now 
have in the Federal Code, under which neither judge, either State or 
Federal, passes in advance upon the propriety of the removal. So 
that the secondary picketing continues while the employer’s attorney 
is in the Federal court desperately striving to secure a remand of the 
case to the State court, where he can start all over again. 
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In the course of extended delay in that procedure, and agreen 
being reached, the picket line is pulled down, but an agreement reached 
while the employer was under the coercion of unlawful secondary 
picketing carries on to secure and to induce the breach of a contract 
against which he had no practical remedy, the preemption doctrin 
now having come into full fashion and making possible that maneuver, 
which stripped the State court of power to act just prior to the time 
that the hearing on temporary injunction begins. That same maneuve1 
has been used in numerous instances of State court injunction suits, 
though the suits were predicated solely and entirely upon the State 
statute in our area, and I assume perhaps in other areas of the country 
also. 

The great confusion that exists on the preemption question can be 
illustrated by the fact that you have almost an equal number, more 
than a dozen cases on each side, of the lower United States district 
courts holding both ways on that particular maneuver; about half 
of them holding that the removal was improper, that there is no pre- 
emption, and that there should be a remand; about half of them hold- 
ing that any matter involving breach of contract or secondary picket- 
ing or picket-line violence, where an industry affecting interstate 
commerce is involved, it has been preempted by the Federal statute, 
and the State court had no power to act, and that the removal was 
proper. 

So we urge in connection with S. 1161 that it would also be advis 
able, in order to give effectiveness and meaning to the State court 
remedy, to add to S. 1161, some provision similar to the following: 

No action brought in a State court which is predicated solely upon State law, 
regulating or qualifying the right to strike or picket, shall be removable to the 
United States district court. 

Because when it is removed to the United States district court, the 
employer there is faced with the impenetrable barrier of the Norris- 
LaGuardia Act, and as a practical matter no injunctive relief is avail- 
able to him, and insofar as injunctive relief in the Federal court under 
Taft-Hartley is concerned, the courts have long since held, in the 
Amazon Cotton Mill case, that the only right to injunctive relief in 
the Federal courts given by Taft-Hartley was to the National Labor 
Relations Board itself, and that the private litigant had no rights in 
the Federal court under Taft-Hartley to injunctive relief. 

We would like to suggest further, with reference to S. 1161, that 
the phrase “the right of employees to strike or picket” should be ex 
panded to include nonemployees and labor organizations, since the 
United States Supreme Court held, in the case of American Federa 
tion of Labor v. Swing, that the employer-employee relationship did 
not have to exist, in order for an individual to have a constitutionally 
protected right to picket for a lawful purpose, and that a nonemployee 
could do so. 

We suggest the expansion of the language to cover nonemployees as 
well as employees. 

Finally, I would like to make one comment on the suggestion of the 
gentleman who last testified as to substitute language for that of 
S. 1161. The portion of his substitute language to which I register 
objection is that portion which, as I understood it, would preserve 
the jurisdiction of the States only until such time as the National 
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Relations Board had asserted jurisdiction of the controversy, 
did do so. 

Now, if the statute was in that form, it seems to me that the conse 
ce would be, insofar as a remedy through the State courts by wa) 
junctive relief against unlawful picketing for an illegal purpose 
bjective is concerned, that the union, simply by filing an unfair 

practice charge of some character against the employer, with 
National Labor Relations Board, prior to the filing of any State 
injunction action or prior to a hearing on a State court injunc- 

tion, could suspend, by that simple maneuver, the jurisdiction of the 
State court. And I take the position that S. 1161 as presently written 

a preferable bill in that it throws back to the States the right by 

State law and State courts to protect the private rights of pr ivate liti- 

, just as is the case in all of the other areas of our economy and 

our ee. and reserves to the National Labor Relations Board and 

ae Federal statute the matter of important public rights, impor- 

t public interest, that affect the entire national health, safety, and 

we ell: being, and that the remedy of the private litigant for his private 

chts, if it is to be a remedy with meaning and with substance, must 
be under the State laws and through the State courts. 

[ believe I have impinged upon my time limitations, for which I 
apologize, gentlemen. 

The CuarrMaNn. I appreciate your statement. There is one ques- 
tion I would like to ask you. 

gather from your presentation that you are entirely out of sym- 
p odie with the Norris-LaGuardia Act. You think it was wrong, and 
SO forth. 
We have looked upon that as a big advance in proper labor-man- 
gement relations and something that should be preserved. We think 
the use of the injunction should be limited to very extreme cases. 

Now, you do not distinguish in your argument between the lawful 
strike and the unlawful strike. You are directing your examples to 
unlawful strikes. But supposing we have a case of a lawful strike, 
where the workers are entitled to be protected in their right to strike. 
You still would apply the Norris-LaGuardia Act in that case, in case 
there was some private interest affected ? 

Mr. Jerrers. Let me say two things as to that, Mr. Chairman. First 
of all, I did not mean to make an attack on the Norris-LaGuardia Act, 
though I can see that my language was well susceptible to that con- 
struction. 

I was referring to the Norris-LaGuardia Act only to illustrate the 
fact that insofar as the Federal courts were concerned, the private 
litigant did not have a remedy by way of injunction through the Fed- 
eral courts, because the barrier set up by the Norris-LaGuardia Act 
procedurally and otherwise is just too substantial a barrier to over- 

ome except in certainly the most unusual instances. 

Now, as to the right to lawfully strike and the right of lawfully 
picketing, that certainly is not being challenged. It is not being 
mpinged upon by the statutes of the State of Texas and could not 
be impinged upon under the Constitution of the United States, even 
f we had no Federal statute on the subject, inasmuch as our United 
States Supreme Court has very clearly laid down the proposition that 
peaceful picketing for a lawful purpose is a constitutionally protected 
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right and cannot, under the Constitution, be denied by a Federal] 
statute, a State statute, or by an injunction, Federal or State. 

So it is only unlawful strikes, strikes for unlawful purposes or 
objectives, or strikes conducted in an unlawful manner, that we have 
sought to reach or could constitutionally reach by our State statutes 
or by State injunction. 

The CHatmrman. Does not the Federal legislation also have some 
remedy against unlawful action, whether it is an unlawful strike or 
unlawful picketing or unlawful what have you? 

Mr. Jerrers. No practical remedy, Mr. Chairman, because of the 
time element that is involved, where you go through (10) (j) of Taft- 
Hartley, the discretionary injunction procedure is very, yay rarely 
used. The Board has, and I think properly so, used it in only very 
isolated cases. 

The Cuarrman. I felt, to a certain extent at least, from your testi- 
mony that you were not thinking in terms of the responsibility of this 
committee to protect the workers under our present philosophy of 
labor-management relations in their right to strike when they had a 
legitimate cause to strike. I thought perhaps you would like to limit 
your testimony to unlawful strikes. You would not be attacking 
their lawful right to strike? 

Mr. Jerrers. I certainly had no such intention, and I regret ex- 
tremely that I left that impression with you; because I intended all 
of my remarks to be addressed only to strikes that are unlawful, either 
by the manner in which they are conducted, through violence, or be- 
cause the primary purpose of the strike is to achieve an objective 
which is an unlawful objective under the law. And I certainly am 
not suggesting that this committee should in any wise undertake to 
impair the right of employees or labor unions to get certifications as 
bargaining representatives, to strike and picket peacefully for lawful 
purposes and objectives. That is not only unconstitutional; it is cer- 
tainly socially undesirable. I meant to leave no such impression at all. 

The Cuamman. We feel a responsibility here to bring about more 
cordial management-labor relations that will protect the parties with- 
out being prejudiced on one side or the other. 

Are there any questions, Senator Goldwater ? 

Senator Gotpwarter. I would like to preface my question with my 
gratitude to you for recommending changes. I think one of the best 
things that can come about here is to have more specific recommenda- 
tions. 

I notice that the labor representatives are very specific in their 
recommendations, and so far the management side has not been too 
specific. So I welcome yours. 

I would like to ask your opinion of this statement made by the legal 
representative of the CIO: 

Furthermore, through our entire system of government is a concept that the 
laws of the United States shall be the supreme law of the land. 

Do you believe that to be true in this field ? 

Mr. Jerrers. Well, the general statement, I think, Senator Gold- 
water, is one with which none of us would quarrel ; but insofar as its ap- 
plication to this field is concerned, I don’t see that it has application, 
because the Federal law is the supreme law of the land only to the ex- 
tent that Congress sees fit to make it such. Certainly if Congress 
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it desirable to say that we are going to regul: ate all of the sec- 

boycotts and the secondar y pic keting and the picket line vio- 
1] nd the breaches of contracts, and we are going to do that ex- 

y, where industry is affecting commerce, or involved, Congress 
se etiteeieaal power to do that, and if it does that, then it does 
ie the supreme law of the land. 

equally, Congress has the right to say that we are not going 
nd the application and the effect of the Federal statutes that 


as your bill would provide, jus t as section 14 (b) already pro- 
with respect to compulsory union membership. And that would 
, part of the Federal statute itself, and hence the leaving of juris- 
1 to the States to the extent that section 14 (b) does, and that 
ill does, would itself be a part of the supreme law of the land. 
[he CuamRMAN. Senator Kennedy ¢ 
Senator Kennepy. I was interested in what you said, Mr. Jeffers. 
age 5, do you object to the fact that because the Taft-Hartle y law 
lates secondary boycotts and picketing—you feel that the States 
ild also be permitted to deal with these specific problems or prob- 
ems directly related thereto? You do not think that this is covered 
ficiently by the Taft-Hartley bill? 
Mr. Jerrers. I do, Senator Kennedy, for the reason that, as a prac- 
matter, the remedy through National Labor Relations Board pro- 
lures on secondary boycotts and secondary picketing cannot be 
dy enough to relieve the victim from the unlawful economic pres- 
res as promptly as it should be done. 
enator KeNNepy. Well, it seemed to me that the procedures were 
fa hy prompt in those particular cases. I noticed you said something 
ibout the delay in getting the injunction, but it is not a substé intial 
y, and I would not think in most cases it would be enough to really 
ul a making a change in the act. 

Mr. Jerrers. I don’t believe, Senator, that you will find that in any 
of the typical cases where the Board has sought injunctive relief 
iwainst secondary picketing or secondary boycotts it has done so 
sooner than from 3 to 4 weeks after the picketing began. And in so 
very many instances that is just too long to wait. The damage that 
nsues over that period of time to a highly competitive industry such 
is the milk or the bread industry is just too terrific to have that much 
elay. 

So, as a practical matter, the employer, if he can’t get State court 
relief, usually surrenders and succumbs. 

Senator Kennepy. The only other point was the general point 
that these problems are all national problems, and should be dealt 
with on a national basis. 

It seems to me, to change that, the protection given to employers 
uder the Taft-Hartley Act should be sufficient in most cases, taken 
nationwide. They should not really insist that even more protection 
e given to them in these cases by the State laws. It seems to me that 

at is unnecessarily harsh and restrictive. Employees feel that the 
present provisions of the Taft-Hartley Act relating to secondary 
boycotts are too harsh and restrictive, and yet you would carry it 

en further. 
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Mr, Jerrers. So far as my own experience is concerned, and tha; reduci 
of my clients, if I had to choose between the right to a prompt and a te 
effective remedy against strike violence o1 - picketing for unlaw{ ai 
purposes and unlawful objectives—if I had to choose between thy; never 
and the provisions, the other provisions, of Taft-Hartley, to y 
you refe ty as being more favorable to management, I would certainly, 
if I had to make that choice, choose to preserve the right to go into t} 

State courts and get protection against picket line violence 
against picketing for unlawful purposes. Because when the | 
line goes up is the time, of all times, that the employer really ne 
help and really needs a remedy, if it is violent picketing or picketing 
for an unlawful purpose. 

Senator Kennepy. It seems to me that we have the responsibility, 
as much as the people of Texas do, to decide what is an unlaw fu 
purpose. Merely because you happen to be geographically closer 
a State to a case does not lessen our responsibility as to interstat 
commerce. I am not sure that the argument is a good one that the 
people in a State should determine the matter of what should 
considered an unlawful objective. 

I agree as to the violence, but as to deciding what boycotts should 
be unlawful, I am not sure. 

Mr. Jerrers. I would like to observe this, Senator, that insofar 
our Texas statutes are concerned, they are quite comparable to th 
philosophy of Taft-Hartley and are quite comparable in their pro 
Visions on secondary boycotts, secondary picketing, to Taft-Hartley. 

It isn’t as if we had enacted a group of statutes which are hostile ai 

in conflict with the philosophy and thinking of Taft-Hartley. Th 

are not at all. They are perfectly consistent with it. It is per fect] 

true that they cover some fields that are not covered by Taft-Hartle) 
at all, where as I understand in court decisions there is no pre 
emption. 

But we also cover some of the same field and in much the same wa 

Senator Kennepy. You forbid the closed and union shop, do you 
not ¢ 

Mr. Jerrers. Yes. 

Senator Kennepy. Thank you very much, Mr. Jeffers. 

( The prepared statement of Mr. Jeffers follows :) 


STATEMENT OF LEROY JEFFERS ON TAFT-HARTLEY AcT AMENDMENTS 


Mr. Chairman and gentlemen of the committee, my name is Leroy Jeffers 
I am a member of the law firm of Vinson, Elkins, Weems & Searls with oflices 
in the Esperson Building in Houston, Tex. For more than 12 years I 
specialized in the representation of employers in labor relations matters, pr 
cipally in the gulf coast area of the State of Texas. This representation has 
included the representation of employers in numerous National Labor Relations 
Board representation cases and unfair labor practice cases, in contract negotia 
tions, in arbitration cases, and in State court injunction cases. Most of the 
clients represented in these matters have been manufacturers and refiners 
though building contractors and firms in miscellaneous industries have beet 
included, 

Section 14 (b) of the Taft-Hartley Act provides: 

“Nothing in this Act shall be construed as authorizing the execution or app! 
cation of agreements requiring membership in a labor organization as a cond 
tion of employment in any State or Territory in which such execution or appli 
cation is prohibited to State or Territorial law.” 

It has been my experience and observation that in Texas at least section 14 
of the act has been the most salutary single provision of the entire statute 
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ng the number of unwarranted strikes. Prior to the enactment of section 
_ there existed a widespread practice by many unions that did not in fact 
esent a majority of the employees of an employer—and that in some instances 
ot represent any of the employees of an employer—to picket such employer 
heless for recognition as the exclusive collective-bargaining agent for the 
ees that it did not in fact represent and to compel such employees to 
1e members of the union regardless of their voluntary choice or free will 
matter through economic compulsion brought to bear upon the employer. 
le 5207a of the Revised Civil Statutes of Texas, enacted by the 50th 
Legislature in 1947, provides in part: 
2. No person shall be denied employment on account of membership or 
mbership in a labor union. 
3. Any contract which requires or prescribes that employees or applicants 
ployment in order to work for an employer shall or shall not be or remain 
s of a labor union, shall be null and void and against public policy. * * *” 
tion 14 (b) of the Taft-Hartley Act has permitted article 5207a of the 
statutes to be fully effective. Through the State courts injunctive re 
gainst picketing to force compulsory union membership became possible. 
consequence, the number of shutdowns of production through picketing 
ecognition by unions not representing a majority of the employees involved 
o force such employees into union membership has been greatly reduced. 
such unwarranted instances do occur, there is a speedy and effective remedy 
lable to correct the situation through the State courts. Our Texas Supreme 
t has sustained the constitutionality of enjoining picketing to compel union 
bership. Construction and General Labor Union, Local 688, v. J. W. Stephen- 
148 Tex. 484; 225 SW (2d) 958 (1950)). The United States Supreme Court 
now also firmly established the constitutionality of State court injunctions 
er State statutes similar to the Texas statue enjoining picketing to compel 
mbership (Building Service Union vy. Gazzam (339 U. 8S. 582); Team- 
Union v. Hanke (339 U. 8S. 470) ; and Local Union 10, United Association of 
eymen Plumbers and Steam/fitters v. Graham Brothers, decided on March 
53, and not yet reported. 
e result is right and good. Section 14 (b) is responsible. It has enabled 
States to deal effectively at local levels with economic coercion applied for 
purpose of compelling freemen to become members of labor unions regardless 
eir free will, and likewise to protect them in their right so to do. It has 
iitted the States to eliminate at least one unwholesome battleground of 
lanagement warfare. Section 14 (b) shoulc be preserved inviolate in 
amendment of the Taft-Hartley Act. 


A NEW SECTION 14 (C) SHOULD BE ENACTED INTO THE TAFT-HARTLEY AC’ 


sfactory experience with section 14 (b) of the act proves that the right 
power of the States to regulate picketing and strike conduct through State 
es and the State courts areas in addition to that of compulsory unionism 
ld be expressly and definitely declared by the Congress as a part of national 
policy by appropriate amendment to the Taft-Hartley Act. Even though 
iployer covered by the Taft-Hartley Act and subject to the jurisdiction 
he National Labor Relations Board is involved, there is no sound reason 
State policy on picketing and strike conduct should not be made effective 
gh the State courts so long as there is no direct conflict or repugnance 
veen the State policy or statute and the Federal law. There is every reason 
y labor peace should be preserved at local levels through the agencies of 
State governments so long as express provisions of the Federal statute 
not contravened, It can be more speedily and effectively done by any State 
ring to do it. 
Long prior to the adoption of the Taft Hartley Act, the United States Supreme 
irt sustained the constitutional power of the State of Texas to prohibit se 
dary peaceful picketing by injunction as a matter of State policy. The pick 
eting of an unrelated business establishment of an owner because his independent 
ntractor on a separate construction project did not employ union labor was 
joined in Carpenters and Joiners Union of America vy. Riiter’s Cafe (315 U. S. 
722, 86 L. Ed. 1148, 62 8. Ct. 807). Similarly, the United States Supreme Court 
sustained the constitutional power of a State court to enjoin all picketing in a 
ise where peaceful picketing was so enmeshed with violence as to render all 
if the picketing coercive (Milkwagon Drivers Union v. Meadowmoor Dairies, 
112, U. 8. 287, 85 L. Ed. 836). 
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Since the enactment of the Taft-Hartley Act, wide support has been developed 
for the doctrine that the enactment of section (b) (1) of the statute (declaring 
restraint or coercion of employees by a labor organization to be an unfair labo, 
practice) and the enactment of section 8 (bp) (4) of the statute (declaring certay, 
secondary strikes and certain secondary boycotts by labor organizations to }y 
unfair labor practices) has so preempted the field that the States can no longer 
exercise their previously established and traditional police powers to regular 
and enjoin violent or coercive picket line conduct and the secondary striking 
picketing or boycotting of strangers to a labor dispute. The reasoning is that th, 
power of the States written into the law by the Ritter’s Cafe case and the Meadoy 
moor Dairies case has been lost through preemption by enactment of the Federg 
statute insofar as industries engaged in interstate commerce or in activities 
affecting interstate commerce are concerned—which, under our modern concer 
tion of “interstate commerce” includes all but slight fringes of the entire ares 

which labor disputes occur. With this doctrine and reasoning, under the 
‘l'aft-Hartley Act as presently written, I do not agree. Nevertheless, a tré 
mendous and effective effort is being made to crowd the States entirely out of 
most of the labor-management relations field on this preemption theory. 

It is widely and with considerable effectiveness urged in the lower courts that 
section 301 of the Federal statute permitting suits in the United States district 
courts for money damages based upon breaches of collective bargaining agree- 
ments preclude any action in a State court for either injunctive relief or money 
damages in connection with a breach of a collective bargaining agreement even 
though expressly based on a State statute providing remedies for breaches of 
collective bargaining contracts. The analagous argument under section 303 of 
the statute permitting suits for money damages in the United States district 
courts based upon prohibited secondary boycotts, secondary strikes, and juris- 
dictional or work-task disputes, is that any State court action for either injunc- 
tive relief or damages based upon State statutes regulating secondary boycotts, 
secondary strikes, or jurisdictional strikes is precluded and prohibited by 
preemption. 

Articles 5154a through 5154f of the Revised Civil Statutes of Texas, also en- 
acted by the 50th Texas Legislature in 1947, provide for suits in the State 
courts against labor organizations for money damages based upon strikes or 
picketing constituting breach of contract; prohibit mass picketing, insulting, 
threatening or obscene language, libel and slander, picketing to induce breach 
of a collective bargaining agreement, and certain conspiracies in restraint of 
trade; and prohibit secondary strikes, secondary picketing and secondary boy 
cotts. None of these statutes are directly in conflict with, in contravention of or 
repugnant to any provision of the Taft-Hartley Act. Such provisions are con- 
sistent with the provisions of the Taft-Hartley Act but in some instances go fur- 
ther than the provisions of the Federal statute and in other instances cover areas 
not covered by the Federal statute. All of these statutory provisions are whole 
some and salutary and are calculated to achieve fair and decent standards of 
conduct in labor-management relations without being oppressive or impinging 
upon the legitimate rights of any labor organization. These state statutes are 
being imperiled by the doctrine that such statutes cannot be applied to or en- 
forced through the State courts as to any business engaged in interstate com- 
merce or in an activity affecting interstate commerce for the reason that the 
entire field covered by these statutes has been preempted by Congress through 
enactment of the Taft-Hartley Act. Section 14 (b) of the Taft-Hartley Act, as 
above pointed out, protects States right-to-work statutes like article 5207a of 
the Texas statutes from the preemption peril by express provision of the Federa 
statute itesIf. It is imperative that a new section 14 (c) be enacted into the Fed 
eral statute for the purpose of preserving the application and enforceability 
through the State courts of statutes like articles 5154a—-5154f of the Texas 
statutes governing picketing and strike conduct. Any express savings clause 
preserving the application and enforcement through the State courts of State 
statutes against preemption by the Federal statutes would be a great constructive 
step toward securing orderly and decent standards of conduct in labor-manage- 
ment disputes at the local levels where the picket lines exist. 

The extent to which State action has been precluded by preemption of the 
field through enactment of the Taft-Hartley Act remains in details thereof in an 
area of judicial uncertainty. In the case of International Union of United 
Automobile Workers v. O’Brien (339 U. S. 454, 94 L. Ed. 978) the United States 
Supreme Court held that a Michigan State statute requiring a strike vote as 2 
condition precedent to a lawful strike was invalid because it legislated in a field 
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had been preempted by Congress through enactment of the Federal statute 
United States Supreme Court had previously held in the case of Jnter- 
al Union of United Automobile Workers v. Wisconsin Employment Rela- 
Board (336 U. S. 245, 98 L. Ed. 651), that action of the State of Wiscon- 


prohibiting recurrent and intermittent unannounced work stoppages in an 
try engaged in interstate commerce was valid State action because the 
i! statute had neither approved nor forbidden the union conduct in ques 
nd hence there was no existing or possible conflict or overlapping between 
| action and State action. Whether detailed provisions of various State 
es have perished through preemption under the one decision or have been 
ed from preemption under the other decision is a question which has 
da vast field of conflict and uncertainty not yet litigated. A clarifying 
iment in the form of a new section 14 (c) enacted into the Federal statute 
lispel the fog of uncertainty clouding the detailed provisions of various 
statutes and at the same time preserve State action at local picket line 
as a vital and effective instrument of a clear and fair national labor 


thout effective State action on picket line threats and violence, mass picket- 
breaches of contract, picketing to induce breaches of contract, secondary 
ting, secondary strikes, secondary boycotts, jurisdictional strikes, and 
strikes and picketing for unlawful objectives, no adequate remedy will 


cedure through the National Labor Relations Board in such cases can at 
est accomplish nothing more than restraint and reprimand of the offender 
er the victim has long since perished. Section 10 (i) of the Taft-Hartley 
he mandatory injunction provision, requires that the Board seek injunctive 
only in cases of secondary boycotts, secondary recognition strikes, and 

es to compel violation of a Board certification. Even in those cases the 
rd must investigate the unfair labor practice charges and find them to be 
ably true before an injunction action is brought. While the investigation 
eds, the unlawful picketing and the unlawful economic coercion continues. 
ler section 10 (j) of the Federal statute, the discretionary injunction provi- 
Board policy is to seek such discretionary injunctions in only very rare, 
xtreme, and unusual cases. The result is that in all cases of unlawful strikes, 
awful picketing, and unlawful economie coercion falling under section 10 (j) 
he Federal statute, the victim has no remedy of meaning and substance 
ugh Board procedure. Any effective remedy lies at the end of a period of 2 
rs or more when there has been a final conviction on an unfair labor practice 
ch has been affirmed upon judicial review. Such a remedy comes far too 
In the meantime, the unlawful strike, the unlawful picketing, or the 
iwful economic coercion has continued and its unlawful objectives have 
er long since been achieved or the victims have suffered immeasurable injury. 
s constitutes no criticism of Board policy, Board administration, or Board 
ersonnel. Even if Board personnel was enormously increased, it still would 
entirely impossible for the Board through its discretionary injunction pro- 
lure to bring reasonably prompt and effective relief to any substantial per 
tage of the victims of all unlawful strikes, unlawful picketing, and unlawful 
nomie coercion. As a matter of sound national labor policy, no such burden 
uld be imposed upon the Board. The only sound national labor policy is that 

e Board should primarily concern itself only with the protection of the public 
echts and public policy embodied in the Federal statute. 

But the victims of unlawful strikes, unlawful picketing, and unlawful economic 
oercion have private rights that require prompt and effective protection if any 
ational labor policy is to be more than a mockery. The employer has private 
ghts in the conduct of his business free from unlawful assaults. The employee- 

union or nonunion—has private rights in his employment free from unlawful in- 
iidation or coercion. The union and the employees that it represents have 
vate rights in collective bargaining free from unlawful invasion. Employers 
nd unions alike have private rights in the private contract between them. But 
no employer, union, or employee can protect his private rights under the Taft- 
Hartley Act by seeking injunctive relief against unlawful conduct through a 
rivate lawsuit in the United States District Courts. Amazon Cotton Mills Co. v. 
lertile Workers Union, 167 Fed. (2d) 188. Only the Board may proceed for 
njunctive relief in the United States district court where violations of the Taft- 
Hartley Act are involved. The private litigant in seeking to protect and vindicate 
his private rights in any suit filed in the United States district court would still 
be confronted with the impenetrable barrier of the Norris-LaGuardia Act. 
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The only place that a private citizen can go for protection of his private rights 
from unlawful assault is the State court. His only possible prompt and effect 
remedy against destruction of those private rights by unlawful economic coercion 
or physical terrorism that cannot be withstood indefinitely is under the State 
statutes. If the door of that forum is closed to him and that remedy is snatched 
from his hands by Federal preemption, then he is stripped bare and stands with 
a shield. His rights are without a real and substantial remedy. In the norma 
‘ase, any National Labor Relations Board remedy will be too little and too late 
and the most that he can hope for is the doubtful consolation of an eventna| 
favorable obituary. This is particularly true of the small manufacturer and 
the small-business man who does not have the economic strength to withstand 
the toll of powerful and unlawful economic coercion for an indefinite period. 

Let me illustrate with a few cases from the experience of my own practic 

(1) The operator of a small limousine company engaged exclusively in th 
servicing of a municipal airport has a contract with the taxicab drivers local of 
the teamsters union. The union demands a renewal contract under which a 
employees would be required to be members of the union and under which the 
dispatchers, supervisory employees, would be included in the bargaining unit 

soth demands were clearly unlawful under both the Taft-Hartley Act and the 
Texas statutes. Both demands were refused by the employer and a strike was 
called. The employer, who was required to maintain uninterrupted operations 
under his franchise from the municipality, hired replacement drivers. Wide- 
spread violence promptly ensued. Three replacement drivers were badly beater 
one being hospitalized with a ruptured kidney for a long period of time. Another 
was stomped in the face with high-heeled boots. A limousine was overturned 
at the entrance to the largest hotel at the busiest street intersection in the 
Fire was set to another limousine. After a full hearing, a Texas State court 
granted an injunction prohibiting all further picketing, threats, or violence and 
punished by fine and jail sentences on contempt complaints the offenders who 
had violated a prior temporary restraining order which had prohibited threats 
and violence but not picketing. The injunction was granted because the evidence 
established unlawful violence, unlawful picketing for compulsory union member- 
ship, and unlawful picketing to require supervisory employees to be included in 
the collective-bargaining unit. With the temporary injunction, violence ceased 
after peace and order was restored. Without it, the employer would either have 
long since been out of business or would have long since yielded to the unlawful 
demands and entered into an illegal contract violative of both Federal and State 
law and public policy. It is as simple as that. Any National Labor Relations 
Board remedy would have been far too little and much too late. As it is, the 
limousine company continues to operate and the taxicab drivers local union con 
tinues to compete with it by operating taxicabs out of the same municipal air 
port. This was prior to the swelling tide of the preemption doctrine but after 
the enactment of the Taft-Hartley Act. 

(2) A few years later, after the preemption doctrine had come into full 
fashion, a lawful labor dispute existed between a small refinery and a unior 
whose contract had expired. Lawful picketing ensued. The employer had 
another small separate business establishment. Its employees constituted a 
separate collective bargaining unit and were under a separate collective bar 
gaining agreement which had not yet expired and which contained a no-strike 
clause. Secondary picketing of this separate business establishment occurred 
and its employees were thereby induced to breach their collective bargaining 
agreement containing the no-strike clause, Injunctive relief against the unlaw 
ful secondary picketing conducted with the purpose of inducing the breach of 
a valid contract was sought in the State court under the State statutes. A few 
minutes before the hearing on application for temporary injunction in the State 
court was to begin, the case was removed to the United States district court by 
following the automatic removal procedure contained in the Federal Code which 
requires no advance determination by any judge of the propriety of the removal 
The removal was on the now popular preemption theory. The unlawful picket 
ing continued for a substantial period of time until a settlement was reached 
while employer’s counsel was still striving to secure a remand of the case from 
the Federal court back to the State court. The very uncertainty of the law on 
preemption of the field by the Federal statute to the extent of depriving the 
State courts of jurisdiction made possible a maneuver which indefinitely delayed 
a remedy and which necessitated the employer negotiating and reaching a strike 
settlement agreement while at all times under the unlawful coercion of an 
unlawful secondary strike. 
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the case of Tewvas Foundries vy. International Molders and Foundry 
Union of North America, et al., the employer obtained a State court 
tion against picketing because of widespread threats and violence. The 
on was sustained by the Supreme Court of Texas against the preemption 
it Nevertheless, the National Labor Relations Board issued a com- 
wecusing the employer of having committed an unfair labor practice by 
ning for and obtaining an injunction” enjoining the union from further 
While the trial examiner acquitted the employer on this particular 
holding that the State court had “at least concurrent jurisdiction” of 
subject matter of the suit, the General Counsel for the Board fought this 
to the bitter end. Even now, the contention is still alive and will no doubt 
ewed in later Board cases that an employer not only is not entitled to a 
court injunction against picketing accompanied by force and violence but 
e is guilty of an unfair labor practice if he even seeks to get one. 
hopeless contlict between lower Federal court decisions on the extent 
h the Federal statute has preempted the labor relations field so as to 
de State action and as to the propriety of removal of a State court injunc- 
it based on State statutes to the Federal court is easily demonstrable. 
ne of cases remands State court injunction actions based upon State 
. as having been improperly removed to the Federal court on a preemp- 
ieory even though the employer was engaged in interstate commerce. 
raswell v. McGowan (32 Fed. Supp. 678) ; Stangard v. Dickerson Corpora- 
3 Fed. Supp. 449): Home Building Corporation vy. Carpenters (53 Fed. 
S04); Abrams v. Hart Cotton Mills (85 Fed. Supp. 664) ; Rockhill Print- 
Finishing Co. vy. Berthiaume (97 Fed. Supp. 113); Laleski v. Local Union 
al. (91 Fed. Supp. 552); John Hancock Insurance Company vy. United 
Workers (93 Fed, Supp. 296); Thayer v. Binall (82 Fed. Supp. 566) ; 
ec Manufacturers v. Local Union 614 (103 Fed. Supp. 52); Department 
Service Co, v. John Doe (98 Fed. Supp. 51); Jury-Rowe Co. v. Teamsters 
(97 Fed. Supp. 633); and New Broadcasting Co. v. Kehoe (94 Fed. Supp. 
\nother line of cases refuses remand from the Federal court to the State 
ind holds removal to be proper on the ground that the Federal statute has 
ed the field even though the State court injunction action was predicated 
ite statutes alone. Such cases include Pocahantas Terminal Corporation 
tland Building and Construction Trades Council (93 Fed. Supp. 217) ; 
Transit Lines vy. Local Union No. 406, International Brotherhood of Team- 
(29 L. R. R. M. 2492); and Fay v. American Cystoscope Makers, Inc. (98 
Supp. 278). 
he conflict should be resolved and the confusion should be dispelled. It 
ould be so done as to preserve to private citizens their only remedy and their 
forum for the prompt and effective vindication and protection of their 
e rights from unlawful aggression. In other words, an express savings 
ise permitting regulation of picketing and strike conduct at local levels by 
e statutes and through State courts should be enacted into the Taft-Hartley 
is section 14 (c) thereof. 
1161 by Senator Goldwater proy ides: 
Nothing in this act shall be construed to nullify the power of any State or 
tory to regulate or qualify the right of employees to strike or picket.” 
1161 should be enacted into law as new section 14 (c) of the Taft-Hartley 


[ strongly urge that in order to preclude tactics of circumventing and delaying 
edies in State courts under State statutes, the following provision should 
ided to the proposed new section 14 (¢c): 

No action brought in a State court which is predicated solely upon State 
regulating or qualifying the right to strike or picket shall be removable to 
United States district court.” 

[ further suggest that the language of section 14 (c) should be expanded to 
ide labor organizations and nonemployees in its scope, since the present 

guage of S. 1161 refers only to “the right of employees to strike or picket.” 

tespectfully submitted. 

LEROY JEFFERS. 
ADDENDUM 


here is no discussion of the United States Supreme Court decision in the 
e of Plankington Packing Co. v. Wisconsin Employment Relations Board 
38 U. S. 953), included in the above statement, for the reason that such decision 
onstrued as relating only to a conflict of jurisdiction between a State labor 
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relations board and the National Labor Relations Board in jurisdiction oyer 
the prosecution of the same unfair labor practice. The United States Supreme 
Court decision in Amalgamated Association of Street, Electric Railway, ang 
Motor Coach Employees v. Wisconsin Employment Relations Board (340 U. s. 
383), has not been discussed for the reason that it has been construed ag 
involving only the constitutionality of a State statute completely prohibiting 
strikes in public utilities. The decision of the United States Court of Appeals 
for the Sixth Circuit in Hamilton v. National Labor Relations Board (160 Feg. 
(2) 465), has not been included in the discussion for the reason that it is eo; 
strued as involving a postponement of the right to strike by State statute evey 
though the strike be for lawful objectives and be conducted in a lawful manne: 
However, the National Labor Relations Board in the case of In Re Thayer 
Company (99 N. L. R. B. No. 165), has construed these decisions as author- 
izing it to ignore any final judgment of a State court adjudicating the legality 
of strike objectives or the legality of the manner in which a strike is conducted 
as being an invalid judgment which the State court had no power to enter 
These decisions again do graphically demonstrate the necessity of redeeming 
the power of the States to regulate picketing and strike conduct through 
State statutes and State courts and to preserve this redeemed State power 
inviolate as an instrument of national labor policy. 

The CuarrMan. Senator Goldwater ? 

Senator Gotpwater. I would just like to get this in the record, 
because I would like to ask it some time of Senator Taft when he 
is here. I would like to ask him to what extent the original act was 
intended to preempt the States from acting in labor disputes. 

My personal feeling is, John, that the original intent did not go as 
far as it is going today. It is going that far today because of th 
rulings of the courts and the boards, as to what is interstate commerce. 
And it is almost impossible under these interpretations to imagine any 
business that is not under interstate commerce. 

I would just like to ask Senator Taft that sometime. Because 
that is what is bringing this all on, this rash of decisions among little 
people out in the little towns. It does not apply to the general over- 
all application of Taft-Hartley in its original concept, but it is what 
the courts are doing to it tod: ay and what the board is doing to it. 
I think that is most of the trouble. That is why the States in the West 
and the Middle West want to protect themselves, before they get 
taken over too much. 

The Cuarrman. Thank you very much. 

We will recess until 10 o’clock tomorrow in the caucus room on the 
question of Communists in the labor unions. 

(Whereupon, at 5:12 p. m., the hearing was recessed until 10 a. 1 
Thursday, April 9, 1953. 
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THURSDAY, APRIL 9, 1953 


Untrep States SENATE, 
COMMITTEE ON LABOR AND Pusiic WELFARE, 
Washington, D.C. 
e committee met at 10 a. m., pursuant to recess, in the main caucus 
n, Senate Office Building, Senator H. Alexander Smith, chairman, 
ding. 
sent: Senators Smith (chairman), Griswold, Goldwater, Mur- 
.and Kennedy. 


I 


[he CHatrMAN. The meeting will come to order, please. 

| will ask Mr. Warren Olney of the Criminal Division, Assistant 
\ttorney General, to be our first witness. 

| may say that this morning we are considering the subject of com- 

nism in unions and the effectiveness or noneffectivness of the so- 
called Communist oath under the Taft-Hartley Act. 

Mr. Olney, we are very glad to hear from you, sir. 


TESTIMONY OF WARREN OLNEY III, ASSISTANT ATTORNEY GEN- 
ERAL, CRIMINAL DIVISION, DEPARTMENT OF JUSTICE, ACCOM- 
PANIED BY JAMES J. CANAVAN, ATTORNEY, CRIMINAL DIVISION, 
DEPARTMENT OF JUSTICE 


Mr. Otney. I have prepared some notes on what I want to say, and 
so I will make use of those, if I may be allowed to do so. 

The CHairMan. I find your statement here. You are offering this 
for the record, I take it ? 

Mr. Otney. Yes. 

The Cuarrman. And your notes will follow this statement ? 

Mr. Otney. Yes. 

| know that one of the problems that is confronting your committee, 
and upon which I have been invited to testify today relates to the 
effectiveness or the lack of effectiveness of the non-Communist oath 
provided by the present law in preventing Communist domination of 

ibe r unions. 

The Congress has long recognized the danger to our national defense 
from Communists operating amongst us under the guise of trade union- 
sts and in the light of present world conditions this problem is one of 
vital importance. If the country is to be protected from those who 
would attack us from without we must take adequate precautions 
against those who would weaken us from within. The non-Communist 
oath was inserted in the present law as one of several devices to make 
Communist leadership of labor unions impractical and impossible. 
Under the present provisions of the Taft-Hartley Act before any labor 
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union can obtain the benefits afforded by the act, each officer of the 
union must file with the National Labor Relations Board an affidavit 
to the effect that he is not a member of the Communist Party or affil. 
iated with such party and that he does not believe in and is not a mem. 
ber of and does not support any organization that believes in or teaches 
the overthrow of the Government of the United States by force or by 
any illegal or unconstitutional methods. If union officers fail to file 
such affidavits the penalty against the union is that the union ca not 
resort to the procedures or obtain the benefits provided by the Taf 
Hartley Act. And that is the only penalty, of course, as far as the 
union is concerned. If union officers file affidavits which are false 
there are criminal penalties which are intended to be applicable against 
the officer making the false affidavit. 

Now, there is nothing obscure about the purpose of Congress in en- 
acting section 9 (h) of the Taft-Hartley Act, which provides for these 
non-Communist affidavits. The purpose was to require a disclosure 
of Communist membership or affiliation by labor leaders with a result- 
ant disqualification of the labor union as a bargaining agent as long 
as the Communist leadership continues and, also, to prov ride an selloe 
tive criminal penalty against any labor leader who in his affidavit lies 
about his Communist membership or affiliation. 

I think it is fair to say that the success of such a law is to be meas- 
ured by the extent to which it disqualifies and prevents Communist 
leadership of labor unions rather than by the number of persons who 
are prosecuted criminally for violating its provisions. 

The experience of the Department of Justice in enforci ‘ing this law 
since its adoption in 1947 shows two things: First, that the law has not 
been completely successful in eliminating Communist leadership in 
labor unions; and, second, that because “of the construction placed 
upon it by the courts, the law as a practical matter is not as effective 
today as it was when it was enacted in 1947. 

The Cuarrman, What do you mean by the construction of the courts?’ 
How have the courts construed it to make it ineffective ? 

Mr. Ouney. There has been a case, which I will discuss in some de- 
tail, explaining that, which has put the National Labor Relations 
Board in a position where they cannot inquire as to the good faith of 
these affidavits even though they may have reasonable grounds for 
believing that the affidavits are not made in good faith. “That is the 
deve lopment of the court construction that plainly was not anticipated. 

Senator Kennepy. Were not a number of cases referred to the De 
partment of Justice for action, on which no action has been taken; 
not at the time of Judge Letts’ decision but under other cases where 
the National Labor Relations Board believed that a false oath was 
made. They referred the cases to the Department of Justice for ac- 
tion? Isthatnotso? And if so, isthe Department taking any action’ 

Mr. Otney. Well, there have been cases, of course, referred to the 
Department of Justice on which no action has been taken; that is, in 
which no prosecution has resulted. The action that is taken in the 
Department, though, is to review the cases to determine whether or 
not it is possible to take and prosecutive action. 

Senator Kennepy. Well, has any prosecutive action been taken on 
any cases ? 

Mr. Otney. Yes. I will deal with some of those. 
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One of the latest cases, for example, was 2 days ago, in San Fran- 
sco, an indictment was returned against Hugh Bryson, for filing a 
false affidavit, Bryson being a member of the Marine Cooks and 
stewards Union in San Francisco. That, I think, is the latest such 
ctment, but there have been others, too, and there has been one con- 
tion under the statute. 

Following the adoption of the Taft-Hartley Act in 1947, most of the 

or unions which were suspected of being under Communist leader- 

p and domination refrained from complying with the act and did 

ot require their officers to file the affidavits required by section 9 (h). 

(he result was that these unions could not obtain representation before 
» National Labor Relations Board and as a consequence these unions 
e badly handicapped and suffered serious losses of membership. 

However, in 1949 a number of these same unions, still having the 
same suspected Communists as their officers, announced their purpose 
tocomply with the Act by having their officers file the non-Communist 

tidavits required by section 9 (h). In order to file the affidavits and 

iply with the act, without at the same time committing perjury, 
rtain of the suspected union officials publicly announced that for 
uy years they had been members of the Communist Party but that 

y were now resigning from the party for the express purpose of 

king and filing a non-Communist affidavit in order that their unions 
rht comply with the provisions of the act. This development, 
ch was given wide publicity, had the effect of highlighting the case 
which section 9 (h) of the act, as presently worded, can be 
rcumvented. 

The CratmMan. May I ask a question there? We have had some 

timony to the effect that these fellows who resigned for the purpose 
f taking the oath, resigned today, took the oath tomorrow, and the 
following day went back into the Communist Party. Have you any 

dence of that being done, just a technical resignation, and then 
ing back into the party right afterward ? 

Mr. Ounry. There have been some cases in which that evidence has 

eveloped, and developed strongly enough to justify prosecution. 
But, Senator, I think it can be said with some certainty that that is 
really what happens in all these cases. Because anyone who is familiar 

th Communist Party organizations knows that you cannot resign 

from the Communist Party. You stay in the party for life, or until 

ich time as they throw you out for failure to follow the discipline and 
» le adership of the party. 

"ae these resignations, although they are formal, are subterfuge. 
= although they are subterfuge, they are an effective subterfuge 
hen it comes to defeating criminal prosecution for filing the affidavit, 
inless the evidence, and good strong evidence, is available that after 
he date of filing the affidavit the man really was active in the party 

and could be proved to be a member of the party. 

Of course, there have been people who have voluntarily left the 
Communist Party, because of revulsion for its principles. And it is 
difficult, in a criminal prosecution, to differentiate between such a 
case—and we know that there have been such cases—and those cases 
where aman may just go through the formality of resignation in order 
to comply with the act, when in reality he still subscribes to the same 
ideas and still subjects himself to the same discipline that he had 
before. 
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Section 9 (h) provides that the non-Communist affidavit must be jn 
the present tense. It provides that the person taking oath must swear 
that on the day of the affidavit he is not a Communist, and so forth. 
Consequently, if the union leader has resigned from the Communist 
Party and severed all his ties with the party prior to making affidavit, 
he can, therefore, without violating the letter of the law, sign an affi- 
davit + that he is not as of that date a member of the Communist Party 
or affiliated with it, and so forth, notwithstanding the fact maybe that 
he may have been an active Communist for years and may even have 
been an active member right up to the day before the affidavit. 

Following this demonstration of the ease with which the provisions 
of section 9 (h) can be circumvented, many unions with suspected 
Communist leaders caused affidavits to be filed in formal compliance 
with the act, and it may be taken as a practical certainty that those 
union leaders who have been Communists in the past will have bee 
sure to have protected themselves against criminal prosecution by 
tendering a formal resignation from the Communist Party prior to 
the day upon which they signed the non-Communist affidavit. 

There is good reason to believe that this method of circumventing 
the provisions of the Taft-Hartley Act has been approved by the 
Communist Party and is being used as a regulat modus operandi. 

Testimony has been taken from one John Lautner. a former Com 
munist Party member, to the effect that he had been informed by a 
top ninctiateney of the Communist Party that a definite policy had 
been adopted by the party whereby those members who were also 
union officers and under the necessity of filing a non-Communist afi- 
davit to enable their unions to comply with the Taft-Hartley Act 
were Instructed to submit a written form of resignation to Communist 
Party headquarters, the resignation to be used only in the event that 
the validity of the non-Communist affidavit was questioned at som« 
future time. According to Mr. Lautner, these resignations are dated 
prior to the dates on the non-Communist affidavits and in most cases 
have been sent to Communist Party headquarters by registered mail. 
Of course, that is to enable the proof of time, to have it available, in 
the event of court proceedings. 

Mr. Lautner testified that in some instances the resignations con- 
sisted solely of a blank piece of paper with the member’s signature 
so that the resignation could be subsequently written in, if and when 
the occasion arose to use it. Of course, and as Mr. Lautner also testi- 
fied, this whole process is pure subterfuge because members cannot 
resign in reality from the Communist Party but remain subject to its 
discipline until death or such time as they may be expelled from the 
party for failure to adhere to party principles and direction. How- 
ever, the subterfuge does permit the appearance of strict compliance 
with the law and makes successful prosecution for filing a false affi- 
davit extremely difficult against a person who has made a formal 
resignation. 

The CHarrMan. Has the Department of Justice got a line on some 
of these Communist practices, so that you would know how to identify 
them if you had to? 

Mr. Oxtney. Identify the practices? 

The CHarrmMan. No; identify the organizations where these prac 
tices are going on. When Mr. Lautner testified, did he say what 
unions were involved ? 
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\ir. OLnry. Yes. He did know which organizations were involved, 

| understand. ‘There is some little doubt in my mind, Senator, as 
w far Lautner could go. I do not believe he can identify the 
ns who submitted such resignations, but I think that he can 
tify with some reasonable certainty some of the organizations 
had members and officers who submitted such blank forms. 

Phe oe \IRMAN. Well, do you think that the unions themselves are 
0 attention to these things and trying to clean these fellows out ! 
Or do you think they are letting it ride, just for this technical com 

i e/ 

Mr. Otney. Of course, it depends on the organization, on the union. 

re is no question of it at all. But some of the unions have been 
diligent and energetic in trying to get rid of Communist leader- 
and some of them have been successful in doing so. There have 
others where the success has been much less, and apparently some 
ere the Commies are in pretty strong control. 

The CuarrMan. The suggestion has been made that we ought to 

ve this matter up to the unions to clean house themselves. 

| gather from your testimony that that would not be quite good 

rh, because there must be some unions that are not paying much 
ention to it. 

Mr. OtneEy. There certainly are some unions where effective action 

ot being taken. It seems to me it is hardly fair to all the members, 

of those unions, to say that it is not getting attention. There are 
mber of those organizations where the individual member finds it 

vy, very difficult indeed to make his own voice and his own opinion 
tive through the union organization. And while, viewing the 
from the outside, the mere existence of Communist influence 
control raises a question as to how much effort is being made to 
rid of that sort of control, nevertheless, from the inside, it may 
ery well be the case that there are a great many members, in most 
tances, I think, a heavy majority of them, who are in fact 
pposed to communism and to Communist principles. But the union 
nternal organization and internal politics is such that it is very diffi- 

It, sometimes, for members to make themselves effective within the 

on organization. 

Phe CratrMan, That would apply to locals, I suppose ? 

Mr. Otnry. Well, I think so. 

The Cuatrman. Of course, the CIO is definitely opposing the Com- 

nists. They have done some excellent work in many instances 

ch I know of; and the AFL is doing the same thing. 

Mr. Otnery. I think those are matters of public knowledge. 

Phe CuarrMan,. But the problems which you are discussing now are 
probably in the locals. where they have local management, and so on, 
ind the situation is probably not checked upon as closely as it ought 
to be. Is that correct ? 

Mr. Otnry. Well, that is correct. And, of course, the approach to 

e problem of the Department of Justice, concerning which I am 

peaking, is realy quite a narrow one. Our function is not the in- 
vestigation of union leadership in general, but merely to determine in 
what cases, specific cases, this particular law can be applied, to carry 
out the general purposes of the Congress. And that means that none 
of us would attempt to qualify as experts on union organization or 
union methods of organization. 
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The Cuarrman. Will you continue? When you get through I am 
going to ask you what your thoughts are as to how to deal with this 
thing. 

Mr. Ornry. Well, I think that some suggestion along that line sug 
gests itself from the experience we have had with the present statute. 

One of the things about the present law is the fact that it is worded 
in the present tense. And in view of the ease, as a result of that. 
with which the provisions of section 9 (h) can be circumvented, it js 
not surprising that to date there has been only one conviction for filing 
a false affidavit. That conviction was obtained in the case of United 
States v. Anthony Valenti, who filed an affidavit as business agent for 
Local 80-A of the United Packinghouse Workers of America. The 
conviction in this case was largely due to the very unusual circum- 
stance that evidence was available of admission by Valenti of his 
membership in the Communist Party at the very time he signed the 
non-Communist affidavit. That evidence is the thing that makes that 
case so unusual, as compared to many other cases that are presented. 

The Cuarrman. I am advised that after his conviction of perjury, 
the membership nevertheless reelected him to his office. ; 

Mr. Otney. I understand that is the case. 

The Crairman. I am interested in that, in my own area of New 
Jersey ; Camden, N. J. 

Mr. Otnry. Yes. I understand that is the case. 

Furthermore, he was sentenced to a term of 5 years, and he has 
appealed his conviction and the case is still pending. 

Now, at the present time there are three other cases in which 
indictments have been returned for making and filing false non- 
Communist affidavit under the act, and we expect that in the near 
future there will be more such indictments. 

There was an additional indictment which I mentioned previously, 
2 days ago in San Francisco. 

In the Department, beginning in March of 1953, we set up a special 
unit in the Criminal Division for the purpose of studying the evidence 
in each one of these suspected cases and for the purpose of instituting 
criminal prosecution whereever the evidence is sufficient, and that is 
being done now. 

Now, I would like to get down to the matter of this court decision, 
which is the reason that I made the statement earlier that the law is 
not as effective today as it was originally. 

The Cuatrman. Might I ask, just parenthetically, how many in- 
dictments you have had in the Department ? 

Mr. Otney. There have been a total of five that have been retunred 
to date. There will be some more. 

The Carman. Does that suggest that there are only five of all 
these fellows that have prejured themselves? 

Mr. Otney. No; it does not. It suggests that there are only five 
in which the evidence is available that on the day of the affidavit they 
were in fact members of the party. 

That is a pretty unusual situation, where you have that much 
evidence develop. There have been many other cases where persons 
were known to have been members of the Communist Party prior to 
the date of their affidavit, where that evidence is available, where the 
affidavit was filed, and where there has been some formal resignation 
from the party, but where there is lacking the proof necessary to prove 
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d a reasonable doubt that the resignation was a phony and a 
terfuge and that the man in actual fact was continuing on to 
gnize Communist discipline, and in reality centinued on as a 

er of the party notwithstanding his affidavit. There is the 
e where the evidence is very difficult to get. 
[he CHarrMAN. You say you set up a new section just recently in 
Department in these matters. What do you propose to do, take all 
- aflidavits and have FBI checkups on the individual, something of 
t ‘sore’ 
Mr. Otngy. Yes. Of course, when those cases get referred to the 
urtment, it is because there is some evidence alres udy that leads it 
And what is being done is that, case by case, the whole matter 
ing examined to determine exac tly how much evidence there is, 
her there is any possibility of getting more evidence by further 
estigation, causing such investigation to be made if it can be made, 

then getting the prosecutions started in all those cases where 
re is enough evidence to justify it. In other words, we are making 
re that the enforcement procedures are being fully carried out and 

t everything is being done under the present law that can be done 

develop cases where prosecution should be had. 

Senator Kennepy. You do not investigate the cases unless they are 
rred to you by the National Labor Relations Board? You have 
‘responsibility until they have been referred to you because of 

ne question about whether the affidavits have been correctly filed? 

s that correct ¢ 

Mr. OtNry. Well, some cases may be referred to us by the Board, 

t we get information about those cases, like all others, from a good 

y different sources, and I would say that most of them come di- 

rectly from the Federal Bureau of Investigation, where it is known 
that an affidavit was filed, and maybe they know already or maybe it 
develops later, and they run across evidence indicating that the resig- 
nation was a subterfuge, or maybe the man had never previously 
revealed his party membership, but the evidence comes to light. And 
very often the reference comes from the FBI. 

Senator Kennepy. You say in five cases. In the cases where you 
have had indictments, has the fact that the affidavits were not filled 
out correctly been obvious? Why is it that you have only been able 
to get that limited number? Or what was it that distinguished the 
cases that you did get! 

Mr. Oxney. I would have diffic ‘ulty in generalizing about that, but 
I think this could be said: There are quite a number of non-Com- 

munist affidavits that have been filed by persons who either have ac- 
knowledge that they have previously been Communists or where the 
proof is available that they were previously Communists. 

The thing that distinguishes the cases where the indictments were 
returned from all the others is that in addition to some such evidence 
as that there has been available proof of subsequent conduct, admis- 
sions, things of that kind, that demonstrate, in the form of evidence, 
that after the date of the oath and on the date of the oath, the person 
was in truth and in reality a continuing member of the party. It has 
been that additional evidence that has made those indictments pos- 
sible. And it has been the lack of any such evidence that has made 
ndictments impossible in the other cases. 
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The Cuamman. Now, who has the initiative in following through? 
Does the National Labor Relations Board have machinery to check 
up as to whether these are genuine affidavits, or fakes ¢ Do vou have 
the responsibility in the Department of Justice or does it fall dow: 
between, without any fixed responsibility ? 

I have had some testimony that there is no fixed responsibility, and 
it just drops down between the National Labor Relations Board ind 
your Department of Justice. 

Mr. Otney. When it comes to the criminal prosecution for th 
ing of a false affidavit, I would say that the responsibility is 
Department of Justice to cause the investigation to be made a 
cause the prosecution to be made, just as it is with any other crimina 
offense. 

The CHatrrman. That is where something has been called to your 
attention. 

Now, who calls them to your attention, or do you have to dig them up 
yourself ¢ 

Mr. O_ney. Well, we have to dig them up ourselves in large part, 
but they may be referred by the National Labor Relations Board, and 
I have no doubt that they have referred or called the attention of the 
Department to those cases where they have had reason to think that 
the affidavits are false. But the thing that has happened by this 
court decision, which I intended to mention, is a thing which may be 
of more importance, practical importance, for the purpose of the 
statute, than the mere matter of criminal prosecution. The National 
Labor Relations Board, it was thought, did have some authority to 
make inquiry on their own into these cases, and the thing that has 
happened is that the court has now held that they do not have that 
authority and that they must accept these affidavits at face value and 
cannot make inquiry behind them. 

] would like to discuss that case because it highlights that problem 

The CHarmman. You may continue. We will ask some questions 
later. 

Mr. Ounry. In recent months the courts have placed a constructio. 
upon the Taft-Hartley Act, the practical result of which is to make 
a non-Communist affidavit a less effective device even than before 
eliminating Communist leadership and control from labor unions. 
This is what happened. When it became apaprent that many Com 
munist union officials were circumventing the law through the formal 
ity of resignation from the Communist Party, a number of invest 
gations were begun to determine whether such officials had reaffiliated 
with the Communist Party after making the non-Communist affidavits. 
The Department of Justice referred 69 such cases to United States 
Attorneys for the purpose of having the affiant on a non-Communist 
iffidavit interrogated before a grand jury as to Communist affiliatio 
both before and after the date of the affidavit. In nearly all such 
cases, the affiant refused to testify, on the grounds that his answers 
would tend to incriminate him. The most important of these cases 
involved 13 union officers of the American Cominunications Associa 
tion, the United Electrical Radio and Machine Workers of America, 
the International Fur and Leather Workers, and the Distributive 
Processing and Office Workers of America. 

During the latter part of November 1952, these 13 union officials 
were called before a grand jury sitting in the Southern District of 
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New York and questioned concerning the veracity of the non-Com- 
nist affidavits which each of them had filed. All of them refused to 
swer questions on the ground the answers might tend to incriminate 
m. As a result, on November 25, 1952, the grand jury returned 
resentment to che court which contained the names of the unions 

not the names of the individual officers who appeared. The pre 
tment recited what had taken place, condemned the action of the 
on officers who had refused to answer questions and recommended 
t the court transmit a copy of the presentment to the National 

Labor Relations Board. On December 3, 1952, at the request of the 

joard and upon order of the District Judge, the United States At- 
ney furnished to the Board the names of the union officials who 

d refused to answer questions concerning their Communist Party 
tiliation before the grand jury. 

Thereafter the National Labor Relations Board sent each of the 

on officials who had refused to testify before the grand jury a 

iestionnaire which included a reaffirmance of the non-Communist 
ath, as well as an affirmance that the person had not since the date of 

e non-Communist affidavit on file with the National Labor Relations 
Board been a member of nor affiliated with the Communist Party nor 
. member of any other organization that believes in or advocates the 
overthrow of the United States Government by force or violence. The 
Board also served notice as a part of the same questionnaire that failure 
to fill out and return the questionnaire would result in a finding by 

e Board that the union with which any such officer was affiliated 
ould be found to be not in compliance with the Labor Management 
Relations Act. Therefore, the United Electrical Radio and Machine 
Workers, the American Communications Association and the Inter- 
itional Fur and Leather Workers filed suit in the District Court 
for the District of Columbia for an injunction against the Board to 
prohibit it from this course. The District Court granted such an 

junction on January 27, 1953, Judge Letts holding that the Board 

id exceeded the authority conferred upon it by the statute. The 
ourt held that the Board must accept the non-Communist affidavits 
is filed and that the statute did not give the Board authority to in 
vestigate the truth or falsity of the affidavits. 

The CHatrmMan, What was the date of that decision / 

Mr. Otney. January 23, 1953. 

The CuarrMan. That was just last January. 

Mr. Ouney. Yes. If the affidavit is false, the only punishment, 
according to the court, is criminal prosecution of the official who made 
ind filed the false statement. I think it will be of interest to this 
ommittee that Judge Letts, in so construing the labor-management 
relations act, stated that he was carrying out the intent of Congress in 
so doing. The decision is not based upon constitutional grounds but 
upon the conclusion of the court that the legislative history of the 
Labor-Management Relations Act shows that the Congress did not 
intend that the National Labor Relations Board should have the power 
to inquire behind the face of the non-Communist affidavit. It seems 
to be implied in the decision that the Congress could have given the 
Board authority to make such an inquiry if it had chosen to do so. 


31346—53—pt. 2—— 
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The National Labor Relations Board, I am informed, intends to 
appeal the decision. It is a district court decision. And so the mat- 
ter is still awaiting final settlement. 

The Cuarrman. I am advised that the Board has contended right 
along that it had no authority to investigate the truth or falsity of 
these affidavits. What I would like to ask you is whether, under the 
position which the statute required them to take, they should have 
taken the initiative themselves to look into its truth or falsity. 

Mr. Oxney. I am just giving my own opinion. I hope it will be 
understood that I am not stating the views of the Department of 
Justice. I am trying to respond to the question with my own view. 

The Cuarrman. Yes. 

Mr. Otney. I don’t think that the Board can be held responsible for 
investigation of these matters. They have no investigative staff in a 
position to undertake that, and the Department of Justice is. But 
what they did here, it seems to me, is clearly within the practical juris- 
diction of the Board. It does not require investigators, that is, in- 
vestigating personnel and techniques and things of that sort. What 
they did was to simply require frank answers to a questionnaire from 
the very persons involved, and to say that if we do not get answers 
under oath, frank answers, on these matters, we are bound to assume 
that you can’t give us frank answers, you can’t take an oath, without 
disclosing these facts. They were, in other words, inferring that 
when these officers had refused to answer questions concerning their 
Communist membership on the grounds that their answers would tend 
to incriminate them, they were taking that at face value and assuming 
that the answers would incriminate them. And if they would in- 
criminate them, the only reason they could incriminate them would 
be because they were, in fact, Communists. 

In that situation, it would seem to me that the action taken by the 
Board was a reasonable one. The Board thought at the time that 
they had the authority to do that, or the duty to do it, I should say, 
and that was the view in the Department of Justice, too. 

Of course, the result, should the Board either be given that author- 
ity by the Congress, or should the courts hold that they do have that 
authority, would be a procedure in cases of that kind which would 
make it possible to smoke out, in an effective way, these persons who 
may be Communists and have filed affidavits under some subterfuge. 
But the reason it would be effective is because of the failure to answer 
the questionnaire fully and frankly would result in disqualification 
of the union. 

It would not result in criminal convictions of the persons involved. 
It would not help particularly as far as criminal prosecutions are con- 
cerned. But as a means of accomplishing the real purpose of the 
act, of making it impossible and impractical for Communist leader- 
ship to maintain its position in a union, it would contribute, I think, 
materially toward that end. 

The CuarrMan. This decision prevents that ? 

Mr. Otney. Yes, it does. Because the Board concluded that the 
legislative history of the statute showed that this very matter had been 
discussed in Congress, and whether or not the Board should and could 
do this kind of thing was under discussion. 

The Cuarrman. I recall very well that we did not intend to put the 
responsibility on the National Labor Relations Board of conducting 
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Communist hearings and trying to ferret out the Communists. But 
| do not think we adequately covered the situation presented by hav- 
o the cases fall down between the National Labor Relations Board 
and the Department of Justice. It seemed to me we missed fire on 
t by not having some procedure provided when one of these ques- 
scame up. We could not load the Board down with the duty of 
estigating all these cases. They were not equipped for it. The 
uirt practic cally said, as I understand it, that if you have an affidavit 
that appears to be O. K. on its face, you cannot go beyond that, and 
i have to certify the union. 

Sie Ouney. Yes, that is correct. 

Che CHarrman. I can see where an unlawful lot of subterfuge went 
along with that one. 

Senator Gotpwater. Cannot the Justice Department go further 

in that ¢ 

The CHarrMan. We have been discussing, Senator, the place where 

responsibility rests to take the initiative. Here we have a bunch 
affidavits that come in. Some of them are under suspicion. 

Now, should the Board follow those through, or should the Depart- 

nt of Justice? 

(nd Mr. Olney was discussing that whole procedure just as you 

ume i. 

Mr. Otney. Senator, the Department of Justice can go further, in 
the sense that it has investigative facilities and authority, and it can 
go as far as circumstances will permit in trying to develop a criminal 

ise. But to take these particular persons: Maybe they still are 
Communists. The Department of Justice is hog- tied unless they are 

able, with respect to those particular individuals, to develop evidence 
and prove beyond a reasonable doubt that those persons are still Com- 
munist members, and were on the day they filed their affidavit. And 
that is very hard to develop. 

Of course, the man himself is the person who has the best knowl- 

edge of the fact, and in any criminal investigation it is impossible to 
summon him before a grand jury or any other jury and require him 
to give any answer. He can refuse to answer on the ground his ans- 
wers would incriminate him, and you are stuck as far as getting any 
evidence out of him is concerned for criminal purposes. 

But this thing, this sort of procedure, is not criminal. It is not 

irected at trying to send the man to jail. It is directed at trying to 
determine whether or not these persons who have certified themselves 

s being non-Communists for purposes of the act are really such. 
And the rules of evidence and the purpose of the privilege of refusing 
to answer questions is very different there. 

So that, even though a man still has, of course, his right to refuse to 
answer these questions on the ground that his answers would tend to 
incriminate him, the Board nevertheless would be justified, both logi- 

ally and legally, in inferring from that fact that he is correct, that 
he cannot answer those questions without incriminating himself, and, 
that being the case, that the affidavit should not be accepted as com- 
pliance with the statute. 

The Cuatrman. You may continue. 

Mr. Otney. Well, to give the rest of the history of this litigation, 
after this decision, and in relation to the same matter, the United 
Electrical Radio and Machine Workers of America and the Ameri- 
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can Communications Association have now moved in the District 
Court for the Southern District of New York to have the grand j jury 
presentment expunged from the court records. The U nited States 
Attorney has filed a brief in opposition, and the matter is presently 
under consideration by the court. 

The holding by the district court that the National Labor Relations 
Board must consider any union to be in compliance with the act if 
its officers have filed non-Communist affidavits, notwithstanding the 
fact that the Board may have good grounds for sus pecting the good 
faith of such affidavits, has already had important pre actical conse- 
quences. The net result of this is that it places the Communist-led 
union in a position of strength that was never intended by the act. 
Under this state of the law and by the empty formality of resignations 
from the Communist Party, dyed in the wool Communist leadership 
is able to propagandize and mislead the union members and the pub- 
lic to believe that they are not Communist because they have filed non- 
Communist oaths, that the National Labor Relations Board has ac- 
cepted these oaths and has guaranteed certification to the union on the 
basis of them, and has thereby found as a fact that the union leaders 
are not Communists. 

Thus the law can be and is being twisted from its purpose and uti- 
lized as a shield for eae deception. That is why we think ex- 
perience has shown that in its present form, and as presently con- 
strued, section 9 (h) of the Ritbor Management Relations Act has 
not proved to be effective in eliminating Communists from positions 
of control and domination in labor unions. 

The CHairmMan. Well, now, the natural question, Mr. Olney, is di- 
rected toward getting the benefit of your knowledge and experience 
here in telling this committee what kind of legislation in your judg- 
ment would meet the ends we have in mind, to remove Communist 
domination of unions. Should we have the Communist investigatory 
committees and what not that are investigating other fields go into 
unions the way we are doing in other cases, in determining loy alty, 
and so on, or shall We change the Taft-Hartley Act by strengthening 
the spabibies for the non-Communist affidavit? 

cme Ouney. Well, Senator, let me clear the capacity in which I am 

ing to try to answer that question. I am not in a position to be 
a aking for the views of the Department of Justice on legislative mat- 
ters or things of that kind, and all I am doing is giving my personal 
reaction, and it is pretty offhand, I may say, to your question. 

The Cuatmman. That is all we are asking for. 

Mr. Oxney. I don’t think that this problem of getting rid of Com- 
munist leadership in labor unions can be solved by any one simple 
gadget. The non-Communist oath is something of an administrative 
gadget. And by itself, no matter how the statute was worded, it is 
not going to, by itself, solve the problem. It never will be solved 
by any such simple device as that. The whole matter of Communist 
appeal, of union organization and democratic policies within a union, 
and things of that kind, all have a bearing on this problem. 

But the provision in the law for non-Communist oaths is of some 
use. It contributes, or it could contribute, toward the end that the 
Congress has in mind. It could be more effective, I think, if the 
National Labor Relations Board was given authority to require an- 
swers to such questionnaires in cases of this sort and was not bound 
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accept as being valid something which it has good reason to think 

not true. That would help a good deal. But no one, I think, would 

ously say that such a change in the law is anything like a solution 
the very great problem that we are dealing with he7e. 

The CHarrmMan. I am going to ask Senator Goldwater if he will 

ce over at this point. I have another very important meeting, 

ch will take me out for perhaps a half or three-quarters of an hour. 

Senator Gotpwarer. I would like to ask you if you are acquainted 
with the provisions of Senate bill 1254 and the corresponding House 
I am not acquainted with its number. It was introduced to 
take the place of section 9 (h). If you are not acquainted with 
that—- 

Mr. Otney. I am not, Senator. 

Senator Gotpwater. I would like your opinion on this, because it 

‘ts right to your Department. And I will tell you very briefly what 

is proposes to do. It subjects labor organizations to the general 

chniques of the McCarran Internal Security Act. This latter 

statute, as you know, creates a subversive activities control board, 
hich has the duty of passing upon the subversive character of various 
oi tical organizations and societies. 

fhis proposed bill would authorize the Attorney General, after 

vestigation, to bring any labor organization which he believed to 

» Communist influenced before the Board and present evidence of 
ts character before the Board. A labor organization aggrieved by 

e findings of the Board is given the same right of review in the 
Court of Appeals which is given to litigants before the National Labor 
Relations Board. If an adverse finding is made against a labor 
organization, and the labor organization fails within 30 days to purge 
itself by expelling its Communist officers, the labor organization loses 
atever rights and privileges it has under Federal and common law. 

rhus, all its collective bargaining agreements become void. It no 
longer is entitled to exclusive recognition as a representative of em- 
ployees. It does not have the right to initiate or participate in any 

labor board proceedings, and the immunity which labor unions enjoy 
from injunctions under section 20 of the Clayton Act and 1 and 
of the Norris-LaGuardia Act would be taken away from them. 

Now, I might tell you why that type of legislation was suggested. 
It is quite evident, as you have outlined, that 9 (h) is inadequate. It 
has not done the job. I think it did good at the first. We might say 
that we should leave it up to the CIO and the A. F. of L. and other 
inions to cleanse themselves, which they have done. But we do have 
unions in this country that are Communist dominated, and they make 
no bones about it, and vet they are allowed to continue to be dominated 
by these Communists, and the Justice De ‘partment has used the excuse 
that they did not have the power to act. This is to give the Justice 
Department that power. 

I am looking for something here to read to you. You go ahead and 
make any comments you want while I am finding this thing. 

Had you read that bill ? 

Mr. Oxney. No, sir; I had not. As you outlined it to me, I am 
familiar with the fact that there is a bill of that nature. I have not 
vet read it. 

—— itor Gotpwater. I did not expect to come over here so soon, 

r I would have had this ready. I apologize for the delay. 
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You go ahead, John, if you have anything. I will get this in later, 

Senator Kennepy. In the case of the union people in New York, 
would it have been possible for the Justice Department to take action 
to attempt to demonstrate that because these union members refused 
to testify in New York, the affidavit must have been signed under 
false pretenses, instead of leaving it up to the National Labor Rela- 
tions Board ? 

Mr. Otney. No, it would not, Senator, for this reason, that it is 
the National Labor Relations Board and not the Department of 
Justice, of course, that determines whether the union should be 
recognized as having qualified under the act. And all that the Justice 
Department would have been in a position to do would have been 
to send the record, to inform the Board of what this development 
had been before the grand jury. 

Senator Kennepy. You have no responsibility in cases where it is 
an obvious falsehood, the affidavit ? 

Mr. Oxiney. Oh, yes. Oh, yes, sir. If it is an obvious falsehood 
and can be proved to be such, then the Department of Justice does 
have full authority to go ahead and prosecute for the filing of a false 
aflidavit. 

Senator Kennepy. Could you have used the experience in New 
York to show that that was an obvious falsehood, even though this 
question of self-incrimination was involved / 

Mr. Otney. No, sir, we could not. Because in a criminal proceed 
ing, we would get this far. The issues in a criminal case would be 


—s 


the proof that the affidavit was filed, and then you have to prove, of 
course, among other things, that it is false. We would not be abl 


to use in a criminal case the fact that when the man was asked to fill 
out this questionnaire, or when he was questioned before the grand 
jury, he refused to give evidence on the grounds that his answers 
would tend to incriminate him. 

In a criminal proceeding you cannot use that refusal to infer from 
it that the refusal is well founded and that the fact justifies—— 

Senator Kennepy. But the Board can use that refusal. 

Mr. Otnery. Yes. 

Senator Kennepy. Then if we gave the Board additional powers 
and used that as one of the standards, the refusal to testify in New 
York, then we would be able to show that the affidavit was a falsehood, 
and the union could be disestablished. Is that correct / 

Mr. Outney. Yes. If I could use something by way of comparison. 
take the situation of a policeman, who may be accused of accepting a 
bribe. If he is brought before a grand jury and asked if, on such and 
such a day and under such and such a circumstance, he accepted money 
from so-and-so for such and such an improper purpose, he can refuse 
to answer that question on the grounds that his answers would tend to 
incriminate him. And if he is later brought to trial for bribery, his 
refusal to answer that question cannot constitute evidence against him. 

But suppose he does do that. He appears before a grand jury, and 
he refuses in that fashion, and then that record is certified to the em- 
ploying power, the Police Commissioner or whatever it may be. They 
are then justified in firing him from the force, by inferring that he 
could not answer those questions because, as he himself said, if he did 
answer them he would subject himself to criminal penalties, and the) 
would be justified in acting on the basis of such evidence, such facts. 
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Similarly here, the refusal of these men to answer questions con- 
erning those affidavits can’t be used in a criminal proceeding, which 
=: the kind of proceeding in which the Department of Justice is brought 

But logically, and I believe legally, if the Congress chose to give 

e Board the authority, the Board would be justified in concluding, 

om the fact that these people cannot answer those questions, that 

ere is more than a little reason for taking it at face value, their 

jections on that ground, and assuming that it means, as a result, 
that the affidavits are phony and that the union, with officers of that 
kind, should not be recognized or accepted. 

Senator Kennepy. In spite of Judge Letts’ decision—that is being 
ppealed, is it not ¢ 

Mr. Otnry. Yes, it is. 

Senator Kennepy. This question of whether the National Labor 
Relations Board has the right to protect its own processes from 
abuse: It seems to me that unless we are going to change 9 (h) and 
idopt Senator Goldwater’s approach, we are either going to have to 
wait until the appeal has been decided, or else we are going to have to 
amend the act to give the National Labor Relations Board some power 
to protect itself from these abuses of the affidavit. Would you not 
say that? 

Mr. Ouney. Yes, I would. 

Senator Kennepy. When will a decision be made on the appeal ? 

Mr. Otnry. We would have a hard time estimating that. The case 
was decided in January. It is being appealed. But there is always 
the matter of getting briefs in, and continuances that are granted, and 
so forth, and then it is a close point, and the court might take a 

considerable time in making up its mind. 

Senator Kennepy. Even if we, for example, wrote into the act an 
amendment to permit them to take cognizance of the refusal of a 
witness to testify, as happened in the New York case, that would deal 
with some cases, but would that materially ine Tease the possibilities 
of ridding the labor movement of Communists Can you suggest or 
can you think of any amendments to the } National Labor Relations 
Act which would enable the Justice Department and the National 
Labor Relations Act to use its powers to get rid of Communists in 
unions ? 

Mr. Otney. Well, here again I would like to make clear that I am 
just expressing my personal view. 

[t is my own opinion, that to permit the Board to ask questions 
such as they did in that questionnaire would be a real contribution. 
It would make it possible to smoke out these bad cases of this character, 
for this reason: If the man stands tight and continues to refuse to 
answer the questions, the sanction comes in because the union will 
not be recognized and it will not be regarded as in compliance. So 
that the purpose of preventing Communist-led organizations from 
taking advantage of the benefits of the act would be accomplished. 

On the other hand, if he gives answers to the thing, he is increasing 
enormously the probability and possibility of developing a perjury 
case—if he gives a false answer. Every false answer he gives just 
means that much more of a chance to show that it is false, and to get 
the proof that it is false, and it puts the National Labor Relations 
Board in a position where they can require an answer to pertinent 
questions on this thing that will smoke out the liar, the falsifier. 
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To try to detect perjury in the answer to a single question is very 
difficult, but when it comes to cross-eXxt mining a witness, if you cay 
go beyond just a “yes” or “no” answer and start into going into cir- 
cumstances, and get an answer as to this fact and the other fact, pretty 
soon you may very well develop that there is falsehood, deception, 
and then the moment that happens the criminal sanctions come into 
play. 

Senator GotpwarTer. IT do not want to take up too much of your 
time, but these are some questions that are very important to this 
subject. 

We have been quite critical of the Justice Department for laxity in 
the prosecution of cases of known Communists. I want to cite you 
an instance here, so that it will help your thinking on this bill that 
we have introduced, 1254, when you have time to read it, and I would 
certainly like to have the benefit of your opinions on this. 

What I want to read you here, is a statement appearing in the 
Union, which is a paper of the Mine, Mill and Smelter Workers Union, 
August 15, 1949, and it concerns Morris Travis, who is the inter- 
national secretary-treasurer. And the headline was: “Travis State- 
ment on Signing Taft-Hartley Law Affidavit.” And the subtitle: 
“It’s Official Now,” in which the little bloc states that by Travis’ 
action and other actions in the union they had been certified by the 
National Labor Relations Board. 

Now, mind you, here is a man that admits that he is a oe 
and nothing has ever been done about him. And here is what he 
said about the signing of this affidavit: 

Since the interest of the international union is uppermost in my mind, I have 
been confronted with the prob lem of resigning from the Communist Party, of 
which I have been a member, in order to make it posible for me to sign the Taft- 
Hartley affidavit. I have decided, with the utmost reluctance and with a great 
sense of indignation, to take such a step. My resignation has now taken place, 
and as a result I have signed the affidavit. 


Now, there is much more in this article. I want to pick one other 
paragraph out of here, so as not to take too much time. I quote: 


Therefore I want to make it crystal clear that my belief in communism is 
consistent with what I believe to be the best interests of the members of this 
union and the American people generally, and that I am especially happy to be 
able constantly to remember that it is consistent with the finest traditions of 
the international union. 

Now, that man last October, before the subcommittee in Salt Lake 
City, refused under article 5, to testify as to his Communist affilia- 
tions. Also, practically all of the other officers of that union refused 
the same testimony. And I will, when debate comes up on the floor 
of the House, introduce all of this testimony to show the Communist 
feelings of these men that dominate this union. Yet we in Arizona 
and the other Western States have to do business with this union in 
ot mines, because they have been certified as being non-Communist 
by the Board merely because a man like this steps. out at noon and 
signs the affidavit and comes back into the party by 6 o’clock. Why 
have not those people been prosecuted ? 

Mr. Oxney. Senator, those cases that you refer to, were the very 
cases that I had in mind in my testimony. That is an example of one 
of the things, and the publicity that was given to some of those cases. 
that has made it evident how easy it is to circumvent the act. Here 
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, man who was a Communist. It is plain enough by his own state- 

it that as far as his feelings are concerned and his beliefs, and so 

rth, he still subseribes to that doctrine. But he has submitted a 

rmal resignation from the Communist Party. He submitted it 

ior to the day that he gave the affidavit. As he himself announced, 

s submitted it purely for the purpose of making an affidavit, without 

king one that was literally false. And then he files the affidavit. 

Now, the thing is that that affidavit is simply to the effect that as 

the day on which he made it, he is not a member of the Communist 
Party. And he says he is not a member of any of these other 

rvanizations. 

Now, to prosecute him, we would have to show that notwithstanding 

e fact that he had submitted the affidavit, and notwithstanding 
e fact that he had submitted his resignation, he was in fact a con- 
nuing member of the Communist Party, or of an organization of 

similar character. And that is the place where, in his case, the proof 
as not been available. 

It has been available in these few cases that I have mentioned. And 

hen it is available, the Department has acted and prosecuted. 

But those cases that you cite make the point perfectly. And they 

how that notwithst anding these provisions, it is possible and it is the 
fact that in some of these unions the Communist leadership has con- 
tinued; notwithstanding the fact that the union has been recognized 
by the Board. 

(nd it shows this, too; that when you have that kind of situ- 
tion, the very thing that you were pointing out there, and then you 
ive the union recognized by the Board and certified and accepted, 

you have in effect, for propaganda purposes and for purposes of 
ersuasion, What appears to be a finding of fact by the Board that the 
inion is not Communist dominated. And that is exploited, not only 
with union members but among the public as a whole. 

Senator GOLDWATER. Your statement would lead me to believe that 
there is just no way you can deal with a Communist who says he is 
not a Communist, under the present law. 

Mr. Ouney. That is partly true. I would say it was true unless 
you have in addition not only the statement of a Communist who 
says he is not a Communist, but you can prove at the same time that 
that he is a Communist when he says he isn’t one. 

Senator Gotpwarter. In the act it states now : 

And that he does not believe in and is not a member of or supports any organi- 
ation that believes in or teaches * * * 

Yet here we have a case of a man who does not mind printing in his 
own newspaper that even though he has resigned from the Communist 
Party he still believes in the teac hing of communism. 

Now, under the provisions of the existing act, it seems to me that 
that man could be prosecuted. 

What I wanted to find out from you is your belief that 9 (h) is not 
doing the job, and that we had better, if it is true in your opinion, take 
some other approach to this, where you in the Justice Department can 
prosecute men of this type, who still swear their allegiance to the party 
although they are not members. 

Mr. Outney. Well, Senator, I don’t want to be understood as sug- 
gesting that the approach of 9 (h) be abandoned. What I have tried 
to do was to bring out that in its present form and present wording 
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it is not doing the complete job. It could be improved, so that the 
contribution toward the end that Congress has in mind would be 
greater. But even so, taken by itself, I don’t think that that, by 
itself, would solve the problem. 

One of the difficulties with all these forms of oaths is that they are 
necessarily rigid; they are in the law; they say that a man must say 
such and such. And yet, when you have plenty of time to sit down and 
try to work out a method of circumventing it, it can be done. And 
these people are very ingenious. 

Senator Gotpwater. Your not being acquainted with my bill makes 
it unfair for me to procede further by questioning you on it. I would 
appreciate very much your reading this and submitting an opinion to 
us on this bill, together with any suggested changes that you might 
have to make it work. 

Mr. O_ney. Senator, I would like to say one thing about it right 
now, if I might. And here again, I am speaking only for myself. 

That kind of procedure and that sort of approach very often fails 
to take into consideration the amount of time that is involved in mak 
ing the procedures effective. Take the Subversive Activities Contro] 

Soard and the hearing they have had concerning the Communist 
Party. If there is any organization that meets the criteria of that 
statute, it is the Communist Party. And yet it has taken the Govern- 
ment months and months of hearing before that Board just to present 
the case and the evidence. And we have not got a decision on the 
thing yet. After we get a decision, there are rights of appeal. This 
thing is going to go grinding on, that one proc edure, for I don’t know 
how long. When they get through with that, there are all these front 
org ranizations—they can make them faster than you can file against 
them—where exactly the same sort of thing h: appens. 

The thing I would be very apprehensive about in this kind of an 
approach is that it would not be effective because of the delays that 
are necessarily involved in the thing. You can’t do anything until 
you get a final determination of fact on these procedural hearings, 
just as as are with a court proceeding. That is why it seems to me 
that this procedure that the National Labor Relations Board followed 
in these cases that I was referring to was an unusually effective one 
and a rather wise one, because it means that ~~ ask these questions 
and they either get answers which, if they are false, are very liable 
to send somebody to the penitentiary, or they are in a position to act 
immediately. And they act by not accepting the affidavits at face 
value. That does not take years. They are smoked out, smoked out 
in a hurry, and action results from it. 

The procedures for administrative hearings and things of that kind 
are suc h that altogether too often they fail in their purpose, simpl\ 
because it takes so long, and it is so easy to delay and to throw monkey 
wrenches into the machinery. We have all known how expert the 
Communist lawyers have become at that kind of delaying tactic. 

Senator Gotpwater. I agree with everything you say. That is why 
I would like to have a study by your Department of this bill and sug- 
gestions on it. But the process that we have now has not worked in all 
cases. Mind you, we are not talking about many unions, we are talk- 
ing about very, very few. I doubt if we are talking about more than 
10, who we might Javan Be Communist dominated. It is not some- 
thing that is directed at the rank and file of unions, because they are 
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But way back in 1939 the House Committee on Un-American 
vities cited this particular union that I am referring to, and they 
still under suspicion of being Communist dominated. Section 
) and all the other processes of law haven’t been able to change 

We have been patient this long. Suppose it takes another few 

I think the end result is what we are after. 

Possibly we should not have laws that are directed at deciding that 
in is a Communist and doing all the things we have to do about 
nd have those laws work fast. It is a pretty important question 
swer. But the thing has been dragging on this long, since 1939, 
ict since 1917, it was the IWW back there, and that is a little bit 

yg. Longer, I think, than you expected and anticipated in your 

Department. 

Mr. Otney. Well, Senator, the Taft-Hartley Act has only been in 
ct since 1947, of course, and no real development of this procedure 
ch the Board tried last fall has been done or outlined before that. 
t it does seem as though it would be fairly effective if it was permit- 

| and legalized. The amount of resistance to it is indicative that 
iurts, with the companies that are involved in the thing. I think you 

- entirely right, that we are talking about a very few unions and a 

ry few ollicers in the unions. I don’t think we need a triphammer to 

rack a walnut. The thing that we do need, rather than new machinery 
ind new hearing boards and things of that sort, is rapidity, simplicity, 

d speed, in determining facts in the procedures which we have. When 
omes to keeping Communist led unions from the benefits of the 

Hartley Act, the idea of not recognizing Communist dominated 
ions is a good one. It is effective, and it showed that it was effective 

, to some extent, the law first went into effect and these people 

were afr: aid to try to comply. They lost membership, they lost power. 
re Communist leadership tended to become weakened and discredited 

n their own unions. 

That is pursuing that same line of approach. The weakness in the 

ording of the statute has become apparent, but it seems unnecessary 

»abandon an approach that has some promise to it, and start all over 

igain, particularly with administrative procedures which have been 
followed in other fields with such interminable delays connected with 
el. 

Senator GoLpwater. Do you have anything else, John? 

Senator Kennepy. No. I certainly appreciate the testimony. It 

vas very helpful. 

Senator Gotpwarer. Next we will have Mr. William Barron, of the 

General Electric Co. 


TESTIMONY OF WILLIAM J. BARRON, LABOR RELATIONS COUNSEL, 
GENERAL. ELECTRIC CO., ACCOMPANIED BY LEMUEL R. BOUL- 
WARE, VICE PRESIDENT 


Mr. Barron. As has been just indicated, my name is William Bar- 
on, and I appear here on behalf of the General Electric Co., by whom 
| am employed in the position of labor relations counsel. 

[ am accompanied by Mr. Boulware, our vice president in charge of 
‘mployee and plant union relations services division. 

The subject you are particularly discussing today is communism in 
unions and in response to your request, our major emphasis will be on 
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that subject. However, we have included in our written statement a 
brief discussion of some of the other subjects which it seems to us are 
of major importance and also likely to be seriously debated at this 
session of Congress. 

We therefore request that our complete statement be made a part of 
your record. 

Senator Gotpwater. It will be. 

(Mr. Barron’s prepared statement follows :) 


STATEMENT OF GENERAL Etectric Co. BEFORE THE SENATE COMMITTEE ON I 


sABOR 
AND PuBLIC AFFAIRS 


My name is William J. Barron and I appear here on behalf of the Genera] 
Electric Co. by whom I am employed in the position of labor relations counsel. 
For the past 183 years, my major professional activity and interest has been in 
the field of labor law and industrial relations. Prior to my association with 
General Electric Co., I was a member of the faculty of the University of Virginia 
Law School where I taught labor law and had been a visiting member of the 
faculties of Yale Law School and New York University. 


PREFACE 


The subject you are particularly discussing today is communism in unions 
and in response to your request, our major emphasis will be on that subject 
However, we have included in our written statement a brief discnssion of some 
of the other subjects which it seems to us are of major importance and 
likely to be seriously debated at this session of Congress. 

Before discussing details of our position on the question of communism in 
unions, I would like to make one observation which we feel is just as applicable 
to many other of the controversial questions vou are considering as it is to the 
question of what to do about communism in unions 


aso 


It seems to us that the Congress might just as well give up looking for any 
kind of legislation which will be acceptable to unions until the union leaders 
come before you and are willing to admit that they, like other organizations and 
citizens, should be subjected to limitations and regulations imposed hy Congress 
for the overall best interests of all: We cannot understand what strange reasons 
cause union leaders to think that their organizations should not be subject to 
regulations by Congress for the good of all in exactly the same way as are other 
persons and organizations. 

Since this attitude is strikingly indicated by the question of communism in 
unions, I don’t think IT am off my immediate subject when I note that the phi- 
losophy that unions should be immune from regulation is not only found with 
respect to communism, but other matters as well. For example, I note the 
following: 

(1) Boycotts—it is claimed that boycotts of the kind employers are forbidden 
to use should not be prohibited for unions ; 

(2) Injunctions—although everybody else in society is subject to any court 
injunctions, unions apparently fee! they should not be: 

(3) Free speech—unions should be free to, and in fact do, say anything they 
wish about an employer—but unions feel an employer should be strictly limited 
or discouraged from stating his honest views and opinions about unions; 

(4) Compulsory unionism—employers must be restrained from discriminating 
against employees and coercing or intimidating them; unions feel they should 
have no restraints imposed by law on their practices in the same respect ; 

(5) Responsibility for agents—the unions enthusiastically applaud the appli- 
cation of common-law rules of agency to employers, but insist that those rules 
must not apply to unions and their agents 

The list could be extended almost endlessly. We await with great hope but 
little expectation the day when a labor leader will publicly admit the kinds of 
union abuses which Congress should prohibit. We await with hope but little 
expectation the appearance before you of a union leader who will admit the truth 
of Chief Justice Vinson’s comment that much of the “tremendous increase in 
the power” of unions stems from Federal legislation which has brought about 
“the loss of individual rights for the greater benefit of the group”; but that 
“power is never without responsibility” particularly “when authority derives 
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irt from Government’s thumb on the seales” (American Communications 
iation v. Douds, 3389 U. 8.382). 
rhe very fact that Government’s thumb does rest so heavily on the scales so 
» create and multiply the power of unions, requires that their responsible 
ers should now admit the truth of Chief Justice Vinson’s further comment 
the public interest in the good faith exercise of that (union) power is very 


iis public interest requires that the responsible top leaders, whom many 
as labor statesmen, ceases opposing all regulatory legislation and begin 
ing constructive legislative proposals which will insure that the great power 
sessed by their lesser associates, as well as themselves, will be exercised only 
ood faith. 
1. COMMUNISUM IN LABOR UNIONS 


Ve have made the above remarks prefatory to our discussion of the specific 
ter on which you wanted our views because we believe this ingrained deep 
sistance to any kind of regulation must be in large measure an explanation of 

» resistance of union leaders to the efforts of Congress to devise some positive 

| mandatory means for eradicating communism from iabor unions. 

Our specific and detailed views with reference to the subject of communism 
were presented to a subcommittee of this committee during the preceding ses- 
sion of Congress. We have had no occasion to modify the views which we there 
forth at length. We are therefore incorporating that statement as a part 
uur statement to this committee. We find that the outline of the program we 
there recommended to Senator Humphrey’s subcommittee has been largely filled 
ut and incorporated in Senator Goldwater's bill and we consequently endorse 
S, 1254 heartily. 

‘he program we suggested a year ago, the essence of which we think is em- 
bodied in the Goldwater bill, involves the following major points: 


There must be official Government investigation and identification of Com- 
munist-dominated unions and Communist union leaders 


We assume, as do most people, that the problems of Communist domination of 
ibor unions is a genuinely serious one. We also understand that the problem 
of distinguishing the innocent from the guilty is a difficult one. But the very 
fact that the problem is both serious and difficult convinces ns that the only solu- 
tion lies in establishing an unbiased, impartial, and semijudicial Government 
agency charged with the task of distinguishing the guilty from the innocent and 
empowered to effectively identify and remove the guilty from positions where 
they can do immeasurable harm. 

We can understand how some unions might fear that unconscionable em- 
ployers might, if permitted, seek to use such a Board for antiunion purposes, 
Consequently, we believe that neither employers nor unions should be entitled to 
nitiate charges or proceedings before such Board 

Neither do we believe that there should be a tripartite board composed of 
employer representatives, union representatives and some third persons, Such 
a tripartite board may have some value where there is need for compromising 
opposing interests of labor and management on specific issues. With respect 
to Communist union leadership, there should be no such conflicting interests of 
labor and management—and, of course, no decisions should be based on com- 
promise. The theory of a tripartite board is to afford representation to each 
of the interested parties. If extended to this field, logic would compel affording 
representation on such a Board to the suspected unions—or perhaps to the Com- 
munist Party. 

This delicate problem must be handled in such a manner that no one may per- 
vert the processes of the Board to serve their own private objectives—whether 
they be an antiunion objective of an employer, or the winning of an internal or 
external union political squabble. We therefore believe that only the Attorney 
General or the Board itself should have the right to commence proceedings. 

2, Congress must establish general criteria pursuant to which the Independent 
governmental agency may make its determinations 

This in itself is a difficult problem. However, Congress has found it possible 

establish criteria for ascertaining who are Communists in the Subversive Activ- 

ities Control Act. We think these criteria can be adapted to the problem of 

weeding the Communists out of labor union leadership or influence. It seems to 


us that a very good foundation for adapting such criteria may already be found 
in the Goldwater bill. 
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Perhaps, improvements can be made upon the criteria provided in Senator 
Goldwater's bill. We should think that the unions themselves would be of par- 
ticular help in improving such criteria if they could only be induced to come 
forward and accept the principle that Government regulation is necessary and 
desirable. They should be particularly helpful in pointing out how such criteria 
might, if such is the case, be likely to reach persons who, in fact, should not 
reached. 


he 


8. There must be imposed serious disabilities and penalties to insure 
Communists may not function as labor leaders 

Our recommendation of last year was that the Government agency have 
authority, like the National Labor Relations Board, to direct that a labor 
organization found to be Communist-dominated take such action as the agency 
determined was necessary to effectuate the intent of Congress and the statute, 
We believed and recommended, however, that the organization should be given 
by the agency an opportunity to purge itself of its Communist leaders before being 
subjected to the serious disabilities which should be imposed by law. 

We believed that this latter procedure should reassure many union leaders 
who might fear that the statute was designed or could be used as a “union bust- 
ing” measure. Even where Communists are found in top positions of control, 
it seems to be conceded by practically everybody that over 90 percent of the 
membership of such unions is nonetheless loyal. We felt that such a substantial 
part of the union’s membership should have the incentive and be given the chance 
to reorganize the union after the expulsion of leaders ascertained to be Con 
munists. On the other hand, we proposed that once an individual had been de- 
termined to be a Communist labor leader, he should thereafter be precluded 
from functioning as a collective bargaining representative of employees. 

We also believe quite strongly that it is wholly insufficient for Congress to 
merely withdraw from a Communist-dominated labor union the rights and 
privileges of using the services of the National Labor Relations Board. It has 
been proved that there are just too many cases where a strongly entrenched 
union will find it possible to continue in existence without the aid or assistance 
of the Labor Board. Such a union would sitll continue to enjoy all the special 
immunities provided by the Norris-LaGuardia Act, as well as immunity from the 
antitrust laws, as the Supreme Court has interpreted them. 

The best illustration of how strong unions may exist without the aid of NLRB, 
although it does not pertain to a union suspected of communism, is, of course, 
John L, Lewis’ United Mine Workers. That organization has consistently refused 
to file non-Communist affidavits. It has nonetheless been able to retain its strong 
position in its industry. , 

Another illustration may be found in our own personal experiences. We have 
consistently refused to recognize the UE as bargaining agent for any plant where 
it had not been certified by the NLRB. Conseqeuntly, during the time UB re- 
fused to file the non-Communists affidavits, and therefore could not get any fur- 
ther NLRB certifications, we refused to recognize it at two of our new 
plants where it nonetheless had apparently organized a large number of our 
employees. Even without Board certification, the UE was strong enough and 
determined enough to force us and our employees to suffer costly strikes at each 
of these plants to secure recognition without a Labor Board certification. One 
of these strikes was extremely violent and lasted approximatetly 5 weeks and 
the other approximately 6 weeks. They ended when the employees were per- 
mitted by the union to return to work without any change in our position. 
Such strikes should have been completely illegal as in violation of public policy. 
If we had not been determined enough and able to resist thees strikes, UE would 
have secured recognition at these plants despite the intention of Congress to 
require the filing of non-Communist affidavits. 

The proposals which we made to Senator Humphrey’s subcommittee last year 
were criticized by some union representatives as being Draconian in character. 
We suspect that, when you hear the testimony of union officers on this subject 
next week, the same criticism may be advanced with reference to Senator Gold 
water's bill. We do not think that a law is improperly severe if it merely pro 
vides severe penalties while being very careful to insure, to the extent humanl) 
possible, that its penalties will fall only upon the guilty and that there exists 
adequate safeguards to protect the innocent. 

We feel that Senator Goldwater’s bill adequately meets the objectives we had 
in mind and contains the procedural safeguards for the innocent which we be- 
lieve essential. While we suspect that there may be ample room for improving 
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criteria contained in the bill, as noted above, and perhaps revising some of 
procedures—we think that this is exactly the area where Congress, em- 
vers, and the public are entitled to look forward to having responsible union 
ders come forward with constructive suggestions for improving the bill. 
inuch too long we have been assured that the unions themselves can effec 
ly clean their own houses. 
Ve might make one suggestion which would go in the direction of constituting 
inducement to make the known and admitted Communists resign from 
m leadership immediately upon the passage of any bill similar to 8S. 1254, 
her than wait specific action against them. That bill now merely makes it 
inal for a person to continue to function as a labor leader after the Sub- 
sive Activities Control Board has conducted a hearing and found that the 
ividual was a Communist labor leader and there has been a full opportunity 
judicial review of the decision of the Board. If sufficiently precise criteria 
guilt can be devised, we wonder if some procedure might not be considered 
ake the statute more effective by providing a criminal penalty for any Com 
nist who, after the passage of the act, continued to function as a labor leader. 
haps where the evidence is so unquestionably clear as judged by the in- 
vidual’s record and his public admissions, the Attorney General might be 
en the alternative of proceeding against the individual, either before the 
bversive Activities Control Board, or by way of criminal prosecution in the 
irts, subject to some appropriate penalty. 
Chis kind of a provision might well bring about some very prompt resignations 
both international and local unions, 
While I would be very glad to discuss other sections of Senator Goldwater's 
, as I understand it, it strikes me that one of its most effective provisions is 
at which would prevent witnesses from claiming their constitutional immunity 
avoid testifying concerning matters which might incriminate them. This pro- 
vision, which is found even in the National Labor Relations Act, would, however, 
otect the witness from criminal prosecution based on testimony which he was 
rced to give after claiming his constitutional privilege. This provision should 
p immeasurably in acquiring evidence which various congressional committees 
e been unable to secure when witness after witness claims his constitutional 
nmunity. By judicious use of this section, testimony heretofore unavailable 
ould be acquired at the expense of granting some minor officials immunity from 
prosecution. Since the responsibility for presenting evidence and witnesses 
nder the statute would lie in the hands of the Attorney General, it may well be 
ssumed that he would not call or insist upon the testimony of a witness against 
whom he believed he could otherwise prepare a strong criminal case. 
‘The only reasons we have heard voiced against the proposals we made last year 
and those we again make here is that unions are capable of and are doing a good 
use-cleaning job of their own. 
When Senator Humphrey requested that we testify upon our written proposal, 
e did so and there is contained in the record of his subcommittee our testimon) 
in Which we indicated the strong skepticism we had in that respect. We felt theu 
nd now that the action taken by the CIO in 1949 was “belated’’—as it was later 
characterized by a report of the House Committee on Un-American Activities.’ 
We, however, pointed out that it was our belief that the so-called house cleaning 
hich was being done did not preceed rapidly enough and did not go down deeply 
enough into local unions which were afliliates of unsuspected international labor 
unions. Subsequent events have only coniirmed our impression. The House Un 
American Activities Committee has noted that the affairs of local 347 of the 
United Packinghouse Workers of America (CIO), “have been directed by leaders, 
who, one after another, are, or have been, members of the Communist Party.” 
The report also notes that not only has such leadership “never been disciplined by 
the international leadership,” but that “there are instances where the interna 
tional leadership, an affiliate of the ClO, has supported the Communists in con- 
trol of local 347.” * Then, of course, there appears to be still with us the problem 
of local 600 of the Ford UAW which newspapers report to be the largest single 
ocal union in the United States. If we read the newspapers correctly, efforts 
to discipline or eliminate the Communists in union offices or positions of influen 
n that local did not succeed during the past year, nor did the eiforts of the inter 
ational leadership to support and elect a complete rightwing slate of officers. 


1 Annual Report of the Committee on Un-American Activities, 1952, p. 34 
Ibid., p. 27 
® Ibid 
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We do not deny that the CIO took a step in the right direction when it finall, 
got around, in 1949, to recognizing and doing something about a fact which had 
been asserted by the House Un-American Activities Committee for practica!ly 
a decade. However, to our knowledge, none of these unions expelled by the CIO 
have yet gone out of business and 8% years later, there are still large, powerfy| 
locals affiliated with the ClO—and there may be lesser ones not so well publi- 
cized—which are strongly suspected of being Communist-dominated. 

The real fact of the matter is that anybody with an ounce of sophistication 
must appreciate that considerations of internal union politics make it extremel) 
difficult for even the most honest and forthright union leader to engage in the 
activity which during the thirties and forties was so popularly labeled by unions 
and various liberals as “Red baiting.” It was one thing for the entire governing 
body of the CIO assembled in mass convention to take action leading to the ex- 
pulsion of a large group of unions from the CIO membership. It is an entirely 
different thing to expect that in a local union election a right-wing slate of 
officers will be able to so organize that it can stand up against the smear tactics, 
the threats, the violence and all the underhanded practices which we have come 
to learn are standard and routine operating policy of the Communists. Most 
American workingmen don’t have sufficient enthusiasm for union politics to be 
foolhardy enough or even courageous enough to undertake privately a job 
which the CIO did not undertake for over 10 years and which their own Fed- 
eral Government has, as yet, handled so cautiously. 

There is only one further observation I care to make, and I shall conclude my 
testimony on this subject. One thing about which we are naturally concerned 
is the question of how genuine has been the conversion of some of the union 
leaders who now are active as organizers or local officers of the anti-Communist 
IUR, but who for many years before associated with and accepted the top 
leadership of the UE about whose Communist affiliations we, like others, have 
such grave concern. So far as most of our own plant or local IUE union 
leaders are concerned, we have never had reasons, to doubt their loyalty— 
either during the time they were affiliated with the UE or now when they are 
affiliated with the IUE. However, it puzzles us greatly when we see the IUE 
readily accept into its official family individuals who have had prior alleged or 
admitted Communist affiliations and sympathies. While the IUE officers ap- 
parently believe that they are fully capable of determining when a conversion 
is genuine, we cannot help but have a certain amount of skepticism about these 
cases in light of the well-known techniques of Communist infiltration. 

In brief, we, like some of the most publicized “anti-Communist” unions, do 
not believe in the theory of guilt merely by association. On the other hand, 
we are not yet prepared to apply its equally illogical counterpart of “innocence 
by association” to overnight conversions from the cause of communism. 

Our skepticism about how genuinely concerned some unions are about the 
issue of communism is in part confirmed by positions taken by anti-Communist 
unions when employees have been discharged for alleged Communist activity 
When the unions take these cases to arbitration, the following argument taken 
from published cases can be expected : 

“The position of the UAW-CIO in regard to the Communist Party is a matter 
of public record. However X has not been proven to be a member of the Com- 
munist Party, and even if such proof had been given, it is the position of the 
union that membership in the Communist Party is not illegal in the United 
States and that an individual’s activities in any political party are not sufficient 
grounds for discharge. Membership in the Communist Party is no reason for 
denial of citizenship or any other rights accruing to a citizen by reason of his 
affiliation or activities in behalf of any political party even if such membership 
is proven beyond any doubt and in X’s case, such has not been proven” (Matter 
of Chrysler Corporation, 18 Labor Arbitration Reports 836, 888 (1952); Matter 
of Chrysler Corporation, 19 Labor Arbitration Reports 221, 224, 225 (1952) ). 

All these matters leave no question in our mind that if Congress genuinely 
desires to do something effective about communism in unions, it must under- 
take some action similar to that contained in the Goldwater bill. 

We cannot understand how Congress can have devised such effective ways to 
eliminate “employer domination of unions” and then find it so difficult to devise 
equally effective means to prevent “Communist domination of unions.” 


2. COMPULSORY UNIONISM 


It is our view that compulsory unionism in any from should be prohibited and 
that the proviso clause to section 8 (a) (3) should therefore be eliminated. 
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mpulsory unionism wrong in principle 
ompulsory unionism is wrong in principle. Approval and support of it by 
cress violates the freedom of the individual by sanctioning union compulsion 
ist the Same way that approval by Congress of the “yellow dog” contract 
iid violate individual freedom by sanctioning employer compulsion. An indi- 
al’s right to work stems from his righ to life, liberty, and the pursuit of 
ippiness, and his right to acquire and retain property. Until recent years, it 
was thought to be self-evident that such right to work assured each individual 
that his Government would not be a party to any procedure which conditioned 
s right to work, when and as he was able, upon his paying duty to and remain- 
1 favor with union officialdom. 
Consequently, it is quite probable that no single term of 20th century industrial 
itions would be quite so repugnant to those who drafted the Declaration of 
ependence and our Constitution as the term “work permit.” There are 
bably few more shameful instances in labor relations history than those not 
nfrequent cases where compulsory unionism embodied in the “work permit” 
ystem has made it possible for corrupt and venal men to barter and sell the 
to work in war defense jobs. 
is one thing for the Federal Government to guarantee employees the right 
rganize freely and voluntarily. It is an entirely different matter when the 
“leral Government simultaneously approves and permits any scheme or device 
for coercing individuals and minority groups to join unions, and which allows 
tty officials to sell or control job rights. When Government does this, it 
abandons that vital function of democracy which is to protect the rights of the 
ndividual against the tyranny of an organized majority. Such abandonment 
fa vital function of government is particularly offiensive when the realities of 
union politics make it quite clear that the so-called majority seems almost always 
to act through a union officialdom which finds little difficulty in perpetuating 
itself in power. 


2. Compulsory unionism often means union and employer security—against 
employees 

We simply do not think that the Federal Government should, by law, be a party 
to any practice which condones and thus encourages employers and unions to 

gree—or even conspire—to force minority individuals into joining or supporting 

n organization to whose leadership, objectives, or practices the individuals may 
be either slightly or violently opposed. 

No matter how deceptively dressed up in terms of “union security,” the obvious 
purpose and effect of compulsory unionism is to entrench and give more income 
and power to the union and union officials. The only need for this additional 
power is so that union officials can compel minority groups of employees to do 
something they refuse to do voluntarily. Even the pleasantly deceptive term, 
union security” should make it plain that the security provided is not for the 
ndividual, but for the union. 

In addition, “union security” often means “employer security.” All too often 
the agreement of an employer to enforce some form of compulsory unionism is 
accompanied by either an express or tacit understanding that in return for 
such favor, the union officials will give up to management something of value 
to the employees which the union would otherwise insist upon. Anyone even 
slightly familiar with the realities of collective bargaining as it is currently 
practiced, knows that an employer may literally buy from some union officials 
substantial concessions with respect to wages, working conditions, and various 
contract terms, if the employer will only consent to thereafter forcing all of its 
employees into the union as a condition of securing or retaining the right to 
work. 

In every other field of the law, it is an elementary principle that an agent 
acts improperly when he acts for his own interests and contrary to the interests 
of those he represents. Most reputable businessmen would throw out of their 
office any agent of another firm who proposed “a deal” in which the agent would 
zive up something of value to his own firm in exchange for something of value 
to the agent himself. Yet, when dealing with an agent of employees, there are all 
kinds of reasons given to justify an employer for trading off his consent to com- 
pulsory unionism in exchange for part or all of a wage increase originally de- 
manded as due to employees, for other contract improvements to the benefit of 

nployees, or for such illusory assurances as long-term labor peace and good will. 


81346—53—pt. 2———-23 
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We don't want to be too repetitive, but we cannot emphasize too muc} 
how preposterous it seems to us for employers to engage in—and the G 
ment, employees and public to permit employers to engage in—deals which ta}, 
pay and privileges and freedom itself, unwillingly away from individ) 
ployees, for what they don’t consider value received and give that mone 
privilege and power to the union officials to help them become the n 
rather than the servants of such employees. 

it seems simply preposterious that a presumably fair Government, seeking 
protect minorities against the tyranny of majorities or against the tyranny of 
employers or against the tyranny of Government itself, should sanction a sit 
ticn where an employer, for selfish or even unsophisticated reasons of his ow 
should be permitted to make a selfishly rewarding deal with union leaders 
deal where employees could not come to work unless they submitted to paying 
ribute to union leaders, or where employees could not remain at work unless 
they subscribed to and paid tribute to something they disapproved of, and ma 
of the activities of which, had nothing to do with whether or not they were 
ting value received in their employer-employee relationship. 

We would be afraid that, if we were willing to enter into such arrangements 
we should expect to be viewed with very justifiable suspicion by Government, | 
employees, and by the public. We would feel too many people would believe 
there was no question but what such deals were entered into for the purpose either 
(1) of accomplishing voluntarily some gain for ourselves and the union officials 
at the expense of the employees or (2) of accomplishing exactly the same end 
through being forced to give up money and freedom of employees to a union rathe 
than suffer a more expensive tax on ourselves. 


> 


The “free rider” argument 

The chief argument advanced in support of the union-shop form of compulsory 
unionism now sanctioned by the Taft-Hartley Act is the so-called free-rider 
argument. This argument runs to the effect that the law sanctions only an 
arrangement which requires payment of union dues and initiation fees uniformly 
required by all who receive union-negotiated benefits ; and since these benefits are 
negotiated by a common bargaining agent, it is therefore claimed to be no more 
than fair that all who receive such benefits should help pay the costs of the 
union. 

The very premise of this entire argument, namely, that all workers benefit 
from the union, has been completely repudiated by no less an authority than 
the Supreme Court where it has been said: 

“Because of the necessity to have strong unions to bargain on equal terms 
with strong employers, individual employces are required by law to sacrifice 
rights which, in some cases, are valuable to them * * *.”" American Communi- 
cations Association v. Douds (339 U.S. 382). [Emphasis supplied.] 

If union leaders were really content with the present union shop provisions, 
we might be able to accept the free-rider argument more seriously. However, 
we know of not a single union leader who has come forward to admit that this 
formula of fairness is all that he or his fellow officers want or contend for 
As recently as 1951, the late Mr. Murray, President of the CIO, vigorously con 
demned this formula as “practically worthless” and advocated a return to the 
now discredited closed shop. Thus, the free-rider argument is advanced only 
to retain as much compulsory unionism as possible in the hope that in more 
politically favorable times the unions may again secure full right to regulate and 
control the worker’s economic life. 

A further answer to this free-rider argument becomes apparent when one notes 
how far flung and remote from the area of bargaining about wages, hours, and 
working conditions the activities of many unions have become. The free-ridet 
argument might be a little bit persuasive if the only costs which all employees 
were asked to share were directly and exclusively related to the one and onl) 
matter on which the union has the legal right to represent all employees in a 
bargaining unit. That one and only matter is, of course, no more than bargain 
ing for all employees with respect to wages, hours, and working conditions. 

Yet we all know the wide range of expensive activities in which unions en 
gage which show that, like the cobbler who refuses to stick to his last, many 
union leaders have not the slightest intention of confining themselves to the 
only area for which they are the legal representative of all. 

Instead, many of these supposed bargaining agents for wages, hours, and work 
ing conditions have taken unto themselves the authority to represent also the 
views of their membership on Government spending, foreign policy, Universal 
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y Training, and practically every conceivable current economic, political 
ernational question. Vast research staffs have been established to sup 
ich activities. Radio and television programs are maintained, newspapers 
er publications are distributed—all at great cost to spread the views of 
» union officials on these matters. (The editor of one of the biggest of 
papers until well after the war is now fairly generally believed to have 
Communist and only recently refused on constitutional grounds to testify 
ing his alleged affiliations.) During political campaigns, many union 
pers and almost the whole of the dues-supported union payroll becomes 
sly devoted to the support of candidates chosen by the top union officers, 
it seriously be contended that no matter what an individual's views are 
espect to these expensive extracurricular activities of his legal bargain- 
nt, it is fair, right, or proper to force him, against his will, into financing 
xtracurricular activities? 
so-called industrial community argument 
ttle bit fancier version of the free-rider argument is the claim that all 
ers represented by a union thereby become part of a separate industrial com- 
y; the union serves as the social mechanism (government) by which that 
justrial community will meet the problems of all workers in it; and since all 
persons benefit from the union’s activity, all must contribute to its support. 
- This was, in effect, the thesis advanced by Mr. Reuther in support of compul- 
unionism, when he appeared as a witness before this committee. It is the 
ime thesis which has been advanced in argument before the Supreme Court 
( e United States as reported by Donald Richberg in the Freeman magazine 
for July 16, 1951. Mr. Richberg reports that in the Supreme Court, the claim 
has been seriously made that “ ‘the worker becomes a member of an economic 
society when he takes employment’ and that ‘the union is the organization or 
ernment of this society’ with the ‘powers and responsibilities of a govern- 
ment? * * *” 
Mr. Reuther, in his testimony before this committee, noted that among the 
various services provided by his union, were the services for doctors and law- 
vers and the maintenance of a research medical clinic. He might also have 
noted that some unions, if not his own, have either promoted or seriously con- 
sidered the establishment of union insurance companies, cooperative stores, and 
the development of large housing programs. The number of projects of like 
character upon which a socially minded union leader might embark is limited 
nly by the extent of his ingenuity and the financial resources he may command. 

It is hardly to be expected that such an industrial society will be any more 
successful than other welfare or bureaucratic governments before it, in distribut- 
ing its services equitably, evenly and without special preferences to each and 
every one of its dues and assessments payers. 

This argument, at last, brings the true issue out into the open. 

his argument discloses that the true issue underlying compulsory unionism 
s whether this Nation has granted or will grant to union officials the sovereign 
status, power and prestige they covet as the governing officials of a vast so-called 
industrial community; or will these officials be confined to their intended and 

ted role as collective bargaining agents only? 

When Congress, in order to promote collective bargaining, provided that a 
legal bargaining agent for all employees can be selected by a mere majority of 
them, it substantially curtailed the prior legal right of each individual to ne- 
gotiate his own individual contract of employment. Congress deliberately and 
knowingly took this right away from individuals only because it believed that 
realities of modern industrial life appeared to make such action necessary in 
order to give most employees a bargaining power relatively equal to that of 
employers. 

Not only has the Supreme Court recognized, as earlier noted, the losses to 
ndividuals which this entailed, but it has also noted the step which was taken 
toward collectivizing. The Court has said: 

‘The workman is free, if he values his own bargaining position more than 
that of the group, to vote against representation ; but the majority rules, and if 
it collectivizes the employment bargain, individual advantages or favors will 
generauy in practice go in as a contribution to the collective result” J. I. Case v. 
VLRB (321 U.S. 832). [Emphasis supplied.] 

This statement of the Supreme Court illustrates how the practice of ma- 
jority rule may be used, not for the cause of individual freedom as we customarily 
think of it, but rather as the effective means of collectivizing. : 
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Congress may well be content to accept a little bit of collectivization jy 
the aegotiation of the employment contract as no more than a realistic gsoly. 
tion to the balancing of bargaining power in an otherwise free, competitive 
society. It seems improbable, however, that in collectivizing the employ. 
ment contract, as the Supreme Court puts it, Congress also should further 
collectivize workers into a distinct and separate authoritative and autonomoys 
so-called industrial society within the boundaries of the United States. |; 
seems even more improbable that Congress ever intended that, in the course 
of equalizing the bargaining power of employees and employers, it necessarily 
created, as is now suggested, a vastly powerful government of union officials 
with authority to regulate, control, tax, and otherwise govern the entire economic. 
political and social lives of the workingmen for whom such officials were merely 
to be collective bargaining representatives. 


5. Majority rule principle not applicable 


To say that compulsory unionism and its consequence, the industrial commvy- 
nity, is no more than the application of the principle of majority rule is obviously 
untrue. The specious nature of such argument may be demonstrated by merely 
recalling that many of us have in our own neighborhood communities, voluntary 
neighborhood organizations. These neighborhood organizations are also run on 
the principle of majority rule. They do much to represent the interest of the 
neighborhood in civic matters; their activities protect and enhance property 
values, in general they promote the common interests and welfare of all within 
the neighborhood community. How surprised and resentful each of us would be, 
however, if we were told that merely because we were a part of that neighbor- 
hood community, we had no choice but to join its organization, abide by its rules 
and regulations, and to pay as dues, any amount of money which the majority 
determined was necessary to support its projects. How particularly surprised 
and resentful most of us would be if we found that while being compelled to join 
and support this neighborhood community, the officers of the organization were 
using its funds and our dues to promote and support political candidates we 
opposed, or to promote and support measures which we considered would lead 
to the ultimate socialization of the Nation. 

The very fact that union officials admit their aspirations ultimately to be the 
governing officials of the so-called industrial community discloses the extent of 
the power they seek. In brief, they believe that unions, as the governing mecha- 
nism of this industrial community should exercise many of the powers of a sov- 
ereign state with reference to that community. 

We venture to suggest that no idea involving a more radical departure from our 
American constitutional traditions has ever been urged upon the Supreme Court 
or suggested to a congressional committee. Until so startling a thesis is officially 
accepted, there will continue to be only two categories of circumstances in which 
an American citizen need consider himself subject to the taxes, laws and penal- 
ties prescribed by officials he disapproves merely because they have been pre- 
scribed and established under the principle of majority rule. The first such cate- 
gory is where the individual voluntarily joins an organization and voluntarily 
elects to remain in it. The second category, of course, is where the individual's 
residence and citizenship naturally subjects him to the sovereign authority of a 
Federal or State Government or some branch thereof. It is our opinion that 
unions obviously belong in the first category and should not be given the right to 
exercise any of the compulsory sovereign powers which rightfully belong only 
in the second category. 


6. Compulsory unionism—Forerunner of the “Democratic Industrial Community 
State’? 

The long run ultimate result of accepting the thesis of a separate industrial 
community—union controlled and dues supported—should appall political scien- 
tists, Senators and Congressmen. For all of us should know what history shows 
will befall any nation which tolerates within its borders large and powerful pri- 
vate organizations exercising many of the attributes of sovereignty. 

The thesis of the so-called industrial community really means, of course, that 
the individual worker, in his civil and political life, would be protected by the 
Federal and State constitutions and laws. At the same time, the employee who 
is to be forced into this so-called industrial community would be subjected to the 
rules and regulations of the majority and would have none of these constitutional 
protections insofar as his right to work is concerned. 

Cecil B. DeMille is a living example of one of many persons who was barred 
from the work of his choice in his industrial community for no other reason 
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s refusal to support a political cause advocated by the governing union 
s and opposed by him. In his article, Who Owns Your Right to Work, 
shed in the January 1958 issue of U. S. A., DeMille reminds us that Alex- 
Hamilton said “A power over a man’s subsistence amounts to a power 
s will.” 
s power over a man’s subsistence, and through that to a power over his 
s ultimately what the free-rider argument and compulsory unionism lead 
if certification by the Federal Government of a bargaining representative 
< all men into a so-called industrial community, it puts the power over their 
sistence and thereby over their will in the hands of union officials; it sub- 
them to the majority or presudo-majority-made laws of the community 
thus deprives them of their constitutional freedoms and liberties. 
earn absolutely nothing from history if we close our eyes to the abuses 
anny which can result from Government by powerful organized majori- 
ncurbed and uncontrolled by constitutional safeguards and by impartial 
al processes. We shall be deliberately closing our eyes to the abuses to 
h the closed shop and even the so-called union shop can lead to if we suc- 
to the superficial application of the rule by majority. It takes little fore- 

t to foresee the abuses which will result if every workingman within a given 

stry is to be regulated and controlled by the laws of an industrial com- 
ty which have been fashioned in accord with the social, political, and eco- 
views of the union leader and the mere majority or ostensible majority 

« followers. 
as it is so frankly admitted, compulsory unionism even in the form of the 
esent union shop is the technique for ultimately establishing the United States 
Nation composed of various industrial societies ruled by union officials, we 

t in conscience oppose it. We would oppose forcing individuals into such 

ustrial societies regardless of the claimed political, economic, and social goals 

he leaders who advocate such industrial societies. 
are, however, particularly opposed to forcing any individuals into sup- 
ng the projects and activities of an industrial society which might conceiv- 
ably be modeled in any way whatsoever after the industrial societies over which 
ade unions of Soviet Russia preside. 

For this reason, it would seem well to remember that a CIO delegation to the 
Soviet Union—headed by James B. Carey and having among its other 10 mem- 
hers Lee Pressman, John Abt, Len De Caux, and Albert Fitzgerald, president 
f the UE—officially reported in 1945: * 

We were impressed with the character of the Soviet trade unions, and with 
heir many excellent activities in promoting the interest of the workers, in the 
economic, social welfare, and curtural fields—as well as with the most far- 

hing character of the social insurance system they operate, which is designed 
to protect working people and their families against all contingencies from the 
radle to the grave.” 

It is my personal, deep conviction that few Americans would support the idea 
of compulsory unionism—even in the form permitted by present law—if they 
really understood how it is deemed by some union officers to be an essential tool 
for establishing here in America so-called industrial communities ruled by those 
union officers. We believe they would feel even more keenly about the matter 
if they also understood such industrial communities might just possibly embody 
some of the cradle-to-the-grave economic social welfare, and cultural programs 
which existed in Soviet Russia in 1945 with which their union officers were so 
impressed. 


Conclusion 


Accepting the very arguments made in support of compulsory unionism, it is 
not unreasonable to foresee its progressive effects as: 

1. The union first acquires vast powers of compulsion and taxation over un- 
willing employees with sanction of Government and through agreement with 
employers. 

2. With either or both the power of compulsion and taxation over employee, 
the union has acquired and can further extend its power over employers. 

8. With these vast powers, the unions are free to and have indicated they will 

ork toward the full flowering of the industrial community; in such an event 
none of us should have much doubt as to who would ultimately be in permanent 
control of our municipal, State, and Federal Governments. 


* Report of the CIO Delegation to the Soviet Union, 1945, p. 27. 
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3. PRESERVATION OF STATE POWERS IN LABOR RELATIONS FIELD 


We believe that one of the most urgent and important amendments to the 
existing law should clarify the intention of Congress with respect to the right 
of States to take action in labor disputes and in other areas of labor relations 
Although it seems clear that Congress never intended the Taft-Hartley Act to 
so preempt the field that long-established State statutes and judicial doctrines 
could not be enforced, the decisions of many State and Federal courts are jy 
conflict as to what Congress did in fact intend. Some courts have held that by 
legislating with respect to specific unfair union practices such as jurisdictiona] 
disputes, boycotts, coercion of workers, etc., Congress intended that the pro- 
visions of the Taft-Hartley Act would be exclusively applicable, thereby fore. 
closing the States from continuing to apply their own long-established publi 
policy. 

Last year when we were confronted with a strike in breach of contract at our 
Evendale Jet Engine Plant just when the production of jet engines was highly 
critical to the Korean war, we sought an injunction in the State courts of Ohio. 
Ohio courts, unlike Federal courts, still have jurisdiction to issue injunctions 
in labor disputes without the unrealistic limitations imposed by the Norris 
LaGuardia Act. In that case, the unions cited decisions from the Supreme 
Court and other courts which as least gave them a strong argument that even 
with respect to enjoining a violation of a contract, the passage of the Taft- 
Hartley Act had deprived the Ohio courts of jurisdiction and thereby nullified the 
former law of that State. 

While our counsel succeeding in persuading the court that the unions’ conten- 
tion was not sound and we secured the injunction (G. H. v. U. A. W (108 N. E, 
(2d) 211) ), a contrary result would not have occasioned much surprise among the 
legal fraternity. It would have been just another case in which another court 
had misconceived the intention of Congress in passing the Taft-Hartley Act. It 
strikes us as exceedingly ironic that the provisions of the Taft-Hartley Act 
which were designed to reach and prohibit only the most flagrant and notorious 
union abuses, and to correct the inadequacies of Federal law, should result in 
nullifying the long-established State policies with respect to similar and not 
quite so flagrant abuses. 

Congress has, of course, in section 14 (b) of the National Labor Relations Act, 
has amended, specifically recognized the right of States to legislate in the field 
of compulsory unionism. 

But there are at least three additional circumstances in which the right of 
States to act in labor disputes should be clearly preserved : 

(1) The regulation of strikes and picketing —This is little more than a police 
matter. To deny States authority to prohibit mass, coercive, and violent conduct 
in strikes denies them the basic right and duty of any government which is to 
preserve peace and order, and prevent injury to persons and property. But vio- 
lence and coercion on a picket line also constitute a violation of section 8 (b) 
(1) (A) of the Taft-Hartley Act in that it restrains and coerces employees. 
Consequently, if it is true that the NLRB has exclusive jurisdiction over unfair 
labor practices, the authority and duty of State governors, courts and police 
officers to protect the State’s citizens from violence in labor disputes may, ac- 
cording to some courts, have been inadvertently transferred to the slow, dron- 
ing, bureaucratic processes of the NLRB. We recommend that Congress declare 
that the States shall have concurrent authority to legislate and control the 
conduct of strikes and picketing. 

(2) The right of State courts and legislatures to define the objectives and pur- 
poses for which a strike or picketing is illegal— The Supreme Court, in UAW 
Vv. Wisconsin Employment Relations Board (336 U. S. 245 (1949) ), stated that, 
since section 8 (b) (4) delineated a number of illegal objectives of strikes, Con- 
zress had preempted the strike objectives field to the exclusion of the States. 
‘The effect of the Supreme Court's statement is to throw a great cloud of doubt 
over the present status of long standing judicial decisions in many of our States 
which set limits on the objectives for which strikes can be called and carried on 
Under these decisions, courts, on a case by case basis, have dealt with far more 
variations of union illegal conduct than Congress even attempted to reach in the 
Taft-Hartley Act. 

Congress should make clear that it never intended to deprive States of their 
long standing authority to prohibit strikes for objectives found illegal by the 
State. The only qualification to this need be that no State may find a strike 
to be illegal if, to do so, would contravene a right expressly guaranteed by 
Federal laws. 
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er deprivation of traditional State rights, which appears to have unin- 

y resulted, deals with matters incidental to strikes and other union 

as illustrated by the Supreme Court decision in UAW vy. O’Brien (3°89 
14 (1950)). That case involved a Michigan statute which required the 
g of 10 days’ notice of a strike or lockout and the holding of a strike vote 
i strike began. The Supreme Court invalidated the Michigan law on the 
that Congress had preempted the field of prestrike formalities when it 
section 8 (d) of the act, and the State was therefore precluded from 


We do not yet know all the answers as to what kind of labor legislation is 
r the greatest good of all—employees, employers, and public. If Congress 
fact preempted the field, the opportunity to learn much from experiments 

he several States has been denied us. 

Finally, the traditional authority of State courts to enjoin and grant dam- 
for breach of collective-bargaining agreements has been challenged on two 
First, it is claimed that section 8 (d), when read with sections 8 (a) (5) 
8 (b) (8) makes the breach of a collective-bargaining agreement an unfair 
practice. Thus the NLRB has exclusive jurisdiction, and State courts 
not touch such matters. Second, it is claimed that section 301, which was 
ned to do no more than establish a convenient Federal forum for breach 
or contract actions, has in fact established the only forum and barred 

te courts from considering such issues. 

foday, no lawyer with whom I am familiar can predict with even moderate 

tainty how much of his State’s former law with respect to union activities has 

unintentionally and inadvertently repealed by the Taft-Hartley Act. It 

ns to us that if Congress is to permit such repeal to stand—by virtue of 
failed to cover in the Taft-Hartley Act—it must immediately set about 

rite now a complete code of Federal labor law which will cover not merely 
iajor issues dealt with in the present law but the many other ones with 
State courts have long been concerned. The wiser and much easier 
rnative is, of course, to make it crystal-clear that such repeal was never 

ntended, 
4, SECONDARY BOYCOTTS 


rhe question of secondary boycotts is, admittedly, not a simple one to deal 
Rules of logic and analogies are not always helpful in determining where 
s fair and proper to draw the line within which a primary labor dispute 
ld be confined. Yet, it seems to us that there is a simple and basic principle 
ch, while by no means determinative of where that line should in all cases 
be drawn, is at least relatively helpful. 
This principle is that it is in the public interest and promotes the greatest good 
r the greatest number to confine labor disputes—as other conflicts within our 
ety—as nearly as possible to the primary disputants. It is not in the public 
nterest to allow everybody who is indirectly or casually connected with one 

f the disputants to be drawn into the conflict through economic or other pres- 
sures which one or the other of the parties may exert upon them. Unless this 
principle is admitted, the smallest kind of a labor dispute can spread until it 

ikes everybody in the community a party to the dispute subject to whatever 
pressures one of the disputants or his friends or captives can bring to bear. 

This principle requires that third parties not directly concerned with the issue 

etween the primary disputants should not be subjected to economic compulsion 
from @ither of them to take sides and become embroiled in the primary fight. To 
permit either of the disputants to bring pressure to bear upon the other through 

onomie pressure of such third parties has been one of the traditional means by 
which monopolistic power was acquired, extended, and exercised. It resembles 

many respects the technique of compelling surrender through the capture and 
olding of innocent hostages. 

In 1947 Congress took a long step forward in the direction of preventing 
unions from unfairly exercising their growing monopoly power by writing sec- 
tion 8 (b) (4) (A) and section 308 into the Labor-Management Relations Act. 
The same goal had been long ago accomplished for businessmen and combina- 
tions of businesses by the common law and the antitrust laws. In general, it 
seems to have been the purpose of Congress through the Taft-Hartley Act to 
attempt to prevent outside third parties, casually or indirectly connected with one 
of the parties to a labor dispute, from becoming embroiled therein. However, 
though this seems to have been the intent of Congress, there are a number of 
deficiencies in the statute which unions have been quick to seize upon so that 
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while observing the letter of the law they have been able to accomplish exactly 
what Congress intended to prohibit. 

(1) The first deficiency is illustrated by a case history which is attached to 
this statement and which relates, in a moderately whimsical way, a 1951 ip. 
cident which affected our plant in Schenectady, N. Y. Local 294 of the Teams. 
ters Union had warned or ordered us not to unload a certain truck’ which had 
delivered goods to our plant in a manner not quite conforming to rules and regp- 
lations local 294 had laid down. When we refused to accede to the union’s order, 
we had a primary labor dispute on our hands. In pre-Taft-Hartley days the 
union could have only instructed its members not to make deliveries to our 
plant for any employing trucking firm. However, this would have clearly been 
illegal under the law. Consequently, the union went to the truck owners them- 
selves who made deliveries to and from the GE plant and induced them to stop 
doing business with GE. These secondary employers had no desire to stop mak 
ing deliveries to us; but such is the power of the Teamsters that the desire 
of the owners is and was irrelevant. The entry of trucks into the GE plant 
stopped just as completely as if the law had never been passed and as if a stone 
wall had been erected across the gates. 

The union had avoided committing an unfair labor practice, simply because 
section 8 (b) (4) (A) condemns inducement only of employees, and no em- 
ployees of the trucking firms had been induced to stop work by the union. This 
practice (which has been declared to be permissible both by the Board and a 
Court of Appeals (Conway’s Express (87 N. L. R. B. 972); NLRB vy. Con- 
way’s Express (195 F. (2d) 906)) is an obvious one, and, ironically, is avail- 
able largely to those unions which are so powerful that they can exert their 
influence through small-business men who are helpless to resist and who are so 
at the mercy of the union they do not even dare to protest. Some of these small 
trucking firms in the Schenectady area could literally have been put out of busi- 
ness by this minor incident. The pressure was taken off them only after it was 
clear we would not surrender and were preparing to have all deliveries made 
by rail. 

While we have strong reasons to believe that we suffer from similar practices 
in the construction field, we always have great difficulty in assembling proof 
thereof. Again, the practice requires no more than a word of warning, cautio 
or advice to a contractor by a representative of a union having a monopoly of 
labor in the area that GE products are not acceptable on a construction job be- 
cause they are not made by a particular union or one affiliated with it. Since 
the contractor in the neighborhood is utterly dependent for his economic ex- 
istence on having such labor available, the slightest word is equivalent to a com- 
mand. This is the kind of a situation where if the union and the contractor 
agreed or conspired not to handle our products they both would violate the Anti- 
trust Act (Allen Bradley Co. et al. v. Local Union No. 8, IBEW, 325 U. S. 797). 
Thus a union with a monopoly of the labor market is permitted under our laws 
to do by itself, and by threat of strike, that which would be illegal for it to do in 
conspiracy with employers. 

(2) A second deficiency is illustrated by the following case history which GE’s 
then president, Charles E. Wilson, brought to the attention of the Senate Com- 
mittee on Labor and Public Welfare on February 16, 1949: 

“General Electric has a service shop in San Diego which is staffed by 12 em- 
ployees. We were put on the so-called ‘unfair’ list of the I. B. BE. W. because our 
employees were not represented by their union. In February, 1947, this situation 
came to a head. Our customers were advised by the I. B. E. W. that jf any 
motors, ete. were sent to our shop for repair, they would refuse to install them 
when they were returned. Many of our customers deserted us, and we have 
steadily lost business since then. In 1948 the I. B. E. W. won a representation 
election and immediately demanded a union shop. A security election was held as 
required by law, but the union failed to obtain a majority vote approving union 
security. Since that time the union has apparently dropped the entire matter of 
bargaining, and our employees are working without a contract. Although our 
employees are I. B. E. W. members, the shop is still on the unfair list. The union 
has such a strong domination over the San Diego business community that we 
have never been able to make any headway against the boycott, and accordingly, 
we are planning to close the service shop as of April 1, 1949.” 

The San Diego Service Shop incident illustrates a loophole which is corollary 
to the first statutory deficiency described above. It is one achieved by the use 
of so-called hot cargo or hot goods contracts. Under such a contract, which was 
basically the weapon used in San Diego, an employer agrees with a union that 
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not require his employees to handle or work on materials which have been 
ed or handled by an employer with whom the union asserts a dispute 
, contract effectively insulates the union from liability for a secondary boy- 
Thus, in San Diego, the IBEW could with impunity tell the San Diego 
ees, aS well as employers covered by hot cargo contracts, not to install 
iipment. Again, the loophole is an obvious one, is clearly inconsistent with 
tent of Congress and should be closed. 
[wo other loopholes that have developed in section 8 (b) (4), insofar as it 
s to secondary boycotts, should also be corrected. The first is the doctrine 
h appears to have been approved by the Supreme Court in the International 
Willing case (341 U. 8. 665), to the effect that the inducement of individual 
ees to stop work is not an unfair labor practice, because such individual 
yees are not thereby engaging in concerted action. The second loophole is 
hich permits a union to forbid its member to begin employment in a second- 
situation, on the ground that until employment begins, the worker is not an 
vee who has been induced to refrain from work in the course of his employ- 


believe these situations are clear instances in which the real intention of 
ngress has not been realized and ones which require amendments to effectuate 
ntent. 


5. FREE SPEECH 


When Congress in 1947 inserted section 8 (c) in the amended National Labor 
tions Act, it was believed that Congress was merely reaffirming for em- 
ers the basic freedom of free speech guaranteed by our Constitution, which 

| somehow been overlooked, warped or twisted by the National Labor Relations 

ard 
he inclusion of section 8 (c) was thus thought to have ended once and for 
ie one-sided censorship which the Board had imposed upon employers. 

his common understanding seemed to have been confirmed when the Board, in 
tter of Babcock & Wilcox Co. (77 NLRB 577 (1948) ). ruled that section 8 (c) 

d effectively destroyed the so-called captive audience doctrine which the Board 
established under the Wagner Act and at which Congress was specifically 
ing, in part, when it adopted section 8 (c). However, the Board has, since the 

k & Wilcox decision been unable to resist the temptation to recapture 
rerogative of censorship despite the presence of section 8 (c). This fact is 
ble particularly in two important areas: 

Captive Audience Doctrine 

With a couple of artfully concocted decisions, the Board has been able to 
re the practical effect its old captive-audience doctrine had for preventing 

ployer addresses to employees. The restoration stated with Bonwit-Teller 

npany (96 N. L. R. B. 608). In that case the Board held that a speech by an 
ployer to his employees on company time and property was an unfair labor 
ctice (even though the speech itself were free from illegal coercion or prom- 
es), unless the union were given an equal opportunity to address the employees 
company time and property. However, the Board justified its ruling in 
hat case by the fact that the employer was a department store, one of the few 
types of employers who are permitted by the Board to maintain rigid rules 
against union soliciation at any time upon store property. 

Thereafter, however, the Board extended the Bonwit-Teller doctrine to em- 
ployers other than department store owners, who do not maintain such strict 
no solicitation rules. In Metropolitan Auto Parts, Inc. (102 N. L. R. B. No. 171 
(1953), the Board ruled that so long as an employer uses company time and prop- 
erty to make a speech to his employees, he must give a union, upon request, the 
same opportunity. 

When it is considered, as it will be below, how much broader a field for 
propagandizing and electioneering is permitted unions than is allowed employers, 
t seems clear this doctrine is completely unnecessary and improper to equalize 
the privilege of unions and employers. An employer has few opportunities to 
voice his views on unionization directly and personally to his employees. To 
the contrary, unions can operate freely in the homes and meeting places of 
employees, and have ample opportunity to try to persuade employees of the 
claimed benefits and blessings of unionization. Indeed, so broad are the union 
opportunities that the union can frequently spread falsehoods about an employer 
among his employees completely without the knowledge of the employer, so that 
such falsehoods go unanswered. 





970 TAFT-HARTLEY ACT REVISIONS 


If an employer wishes to pay for and spend some of the time of his employees 
in making noncoercive and donpromissory statements to them reflecting pis 
ideas on unionism in general or unions in particular, it would appear that he 
should have the right to do so, without having to double the expense by allowing 
the union to double the lost time. In particular, the employer should not be 
compelled to provide his property as a forum for, and pay his employees to listey 
to, campaign oratory which so frequently is or borders on slander and almost 
always impugns the employer’s honesty and integrity. 

The limits of the revived captive audience doctrine are not yet in view. For 
instance, the General Counsel of the Board, in an administrative decision (Cage 
No. 582), recently denied a union's right to an employer’s mailing list, afte, 
the employer had sent out an anti-union, but non-promissory and non-coerciye 
letter, to his employees. Although the Board will have no chance to review that 
particular decision, it seems almost certain the Board will eventually have the 
same question before it in an objection to an election, which would, of course, 
be passed on directly by the Board itself. Certainly, if the Board follows its 
own logic in the Metropolitan case, wherein, it said that an employer's speech on 
company time and property may be replied to by a union speech thereon, then 
it may with like logic rule that if the employer sends letters to a mailing list 
of his employees (which he alone possesses), he must furnish a copy of that 
mailing list to any union which is attempting to organize his employees. Indeed, 
why shouldn't the union be entitled to use of the employer’s ink, mimeograph 
machines and addressograph plates? 

We believe that it is imperative for Congress to again reverse the Board in 
the obstacles it seeks for some reason to create in order to deter and discourage 
the exercise of free speech by employers. 

(2) Application of section 8 (c) to representation elections 

As early as 1948, in General Shoe Corporation (77 NLRB 124), the Board ruled 
that section 8 (c) was applicable only to unfair labor practices and that the test 
of free speech was not determinative with respect to representation elections, 
There were two difficulties with this ruling of the Board: 

(a) Although on a literal basis the Board’s ruling can be supported, it clearly 
conflicts with the intent of Congress in passing section 8 (c); and 

(b) it is strictly a one-way doctrine; that is, it is employed only as to what 
employers say about unions and never what unions say about employers. 

In General Shoe case, cited above, the Board said: “In election proceedings, it 
is the Board’s function to provide a laboratory in which an experiment may be 
conducted under conditions as nearly ideal as possible * * *,” 

Under the foregoing concept of a laboratory atmosphere, the Board has inv- 
sisted that only employers and their agents be pasteurized; unions and their 
agents, on the other hand, are permitted to dirty up the laboratory as much us 
they please. 

Our one personal experience with this half-way clean laboratory theory of the 
Board’s involved our plant in Anaheim, Calif., which employed at that time 
only 18 employees. In that case (case No. 21-RC-1528) the plant manager, the 
day before the election, wrote all of these 18 employees who were eligible to vote. 
He wrote that the company had enjoyed the fine personal relationships which 
had always existed and stated no more than the legal fact that if the union 
won the election, the company would “no longer be able to adjust questions of 
wages, hours and working conditions with you as an individual.” He further 
pointed out that while this would not mean that the company would peunali 
or be unfriendly to the individual, it did mean that the company might have to 
“cease dealing with him, as at present, personally and individually.” The letter 
continued : 

“We would like to continue, and be able to improve, these relations. We hope 
you feel the same way about it. 

“If you wish this personal relationship to continue mark your ballot with an 
X in the square designed for a ‘No’ vote.” 

The Regional Director reasoned that the company was “telling its employees 
that it will improve the personal relationship only if the union is voted out aud 
not if it is voted in and consequently these statements amounted to a promise of 
benefit” and was not merely exercising the right of free speech. He therefore 
recommended that the Board set aside the election. We, of course, had to ile 
exceptions to the Regional Director’s recommendations, retain counsel and file 
briefs and then wait two and a half months for the Board to reverse the Regional 
Director in his recommendations. 
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When an experienced Regional Director of the Board can so misapply the 

isions of the statute to a letter so factual, nonthreatening and nonpromissory, 

s easy to understand how effectively the Board’s officers and employees have 

strung the employer’s right of free speech. Byen though this case was finaily 

iecided correctly, it clearly emphasized to all of our people the dangers which 

n attempts to communicate openly and frankly without threat or promise 

ployees during a union election. Thus, on one hand, the Board excuses lies, 

truths and slanders published by unions as inducement for employees to 

for a union; on the other hand, our plant managers if they are to speak at 

ist carefully draft a reply and then have it examined word by word by a 

lawyer just to insure that a regional director or the Board itself may not find 

some minor phrase or sentence to support a conclusion that the letter was 
per. 

\gain, in a recent decision in Legion Utensils Co. (108 N. L. R. B. No. 39), 

Board set aside an election upon objection of an avowed anti-Communist 
inion because the employer, in a preelection message to employees, had, after 
terming one of the competing unions Communist dominated, stated that he would 
se every legal Means to avoid bargaining with it if it were elected. Ironically, 
the Board is right now before a Federal court in an attempt to prove the 

ird’s right to remove all bargaining rights from the union in question because 
matters related to the influence of Communists in it. 

On the other hand, unions can make baseless preelection promises (DeVilbiss 
Co. and UAW, 102 NLRB No. 90 (1953), unfounded threats (Fairbanks & Co. 

d UAW, 81 NLRB 864 (1949)) and noisy name calling verging on slander 

Velson Iron Works and IAM, 78 NLRB 1270 (1948) ) without danger of having 
elections upset. The doctrine of the Board with respect to union statements 
f a nonlaboratory type was summed up by the Board in Carrollton Furniture 
anufacturing Company (75 NLRB 710, 1948) at page 712: 

We cannot properly censor propaganda material used by unions in a pre- 
election campaign and there is no real danger in leaving to the good sense of the 

iter the task of appraising such election tactics by unions * * *” [Emphasis 
supplied. } 

We recommend that at the very least Congress make section 8 (c) applicable 
to representation cases and, in addition, that Congress put upon the National 
Labor Relations Board the duty of remaining impartial and of imposing the 
same rules relating to preelection campaigns upon unions as are imposed upon 
elployers. 

6. RIGHT OF REPLACED ECONOMIC STRIKERS TO VOTE 


In 1947, Congress inserted the following sentence, in section 9 (c) (3) of 
the act, relating to representation elections: “Employees on strike who are 
ot entitled to reinstatement shall not be eligible to vote.” 

That sentence disqualifies from voting two types of strikers: (1) those whose 
illegal conduct on the picket line disqualified them from the right to be rein- 
stated; and (2) those who, during the course of a strike not caused or prolonged 
y an employer’s unfair labor practice, have been properly and permanently 
replaced by the hiring of other employees. 

‘here has been little quarrel about the disqualification of employees in cate- 
gory (1). There has been much agitation on the part of unions to end dis- 
qualification of employees in category (2). This agitation has been accompanied, 

our opinion, by much exaggeration and misinformation. As long ago us 1947, 
attacks were made on this provision using fanciful and hypothetical cases to 
show how this provision could be used to bust unions, particularly during a 
time of unemployment. To support this claim a wholly hypothetical and imagi- 

ary situation has been suggested where an unscrupulous employer could em- 
bark upon a program of causing Union A to strike; securing replacement of 
e strikers by the company; procuring the decertification of Union A without 
the original strikers voting; and finally invoking the mandatory injunction 
provisions of the statute to prevent Union A from continuing to demand com- 
pany recognition. 

\ny employer embarking upon such a program would be treading a dangerous 
path, one small slip from which would subject him to an unfair labor practice 
charge and transform the strike into an unfair labor practice strike. When- 
ever the strike ceased to be a purely “economic” strike the employer would have 
ost his right to retain replacements subsequently hired by him. Thus should 
he set out on such a program he would be running the risk of incurring back-pay 
ability for every striker he refused to reemploy subsequent to the date the Board 
should find him guilty of an unfair labor practice. 
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The overall scheme suggested is an unfair labor practice; it presupposes the 
nonexistence of a union contract with union A and the absence of an election 
within the previous 12-month period; it supposes that the company could Dick 
and choose applying replacements on the basis of their union sympathies—an. 
other unfair labor practice in itself; it assumes that the company could engineer 
a petition for decertification—again an unfair labor practice since the company 
quite properly has no right to petition for decertification. In sum and sypb. 
stance, the Labor Board has often exposed and prohibited far more subtle and 
ingenious schemes to destroy a union or to establish and assist one to the liking 
of an employer. 

We believe that those who have so vigorously opposed this section either fajj 
to understand the true meaning of the Supreme Court’s decision in NLRB y. 
Mackay Radio (304 U. 8. 333), or they refuse to accept the principle thereof. 
The decision confirmed the principle recognized by the NLRB from the ouset, 
that during a strike not occasioned or prolonged by an employer’s unfair labor 
practice, an employer has the absolute right to hire new employees and 
permanently replace the strikers in order to remain in business. Unless the 
employer has the right to offer the new employees a permanent job, this right 
would be meaningless. If any other rule were established, a union could prac- 
tically carry on a strike and keep a plant closed indefinitely by doing no more 
than keeping the dispute alive with token pickets. 

If, as it has always been conceded, the principle of the Mackay case is sound, 
there is no reason why it does not compel exactly the rule which is presently 
provided in the statute. The employee who is hired to replace a striker is en- 
titled to retain his job. One of the rights granted him bv law is the right to 
choose, if he will, a collective-bargaining representative. If he not entitled to 
vote to select a representative, he is denied one of the attributes of his new job 
which ever other employee has. If both he and the striker whom he replaced 
are allowed to vote in a representation election, the new employee has, in ef- 
fect, been given no vote since it can be wholly nullified by a contrary vote from 
the person he replaced. 

In each plant in this country, there are a certain number of jobs. Any rep- 
resentation election in such plant should reflect the wishes of the people who 
hold those jobs and are entitled by law to retain them. Individuals who have 
become strangers to the plant by virtue of the Supreme Court’s Mackay doc- 
trine have no job rights here. Since they have no job rights, it necessarily fol- 
lows they should have no right to vote in an election involving the plant. 

It seems to us that the unions who oppose this provision do so only because 
in union parlance any person who takes a job in a struck plant is a so-called 
strikebreaker—although harsher words have been applied. But, under the 
rule, no striker loses his right to reinstatement by the mere hiring of an em- 
ployee if such hiring is not a bona fide one designed to provide permanent em- 
ployment for the employee. Thus, the rule can and does have absolutely no ap 
plication to situations where the employer would hire professional strikebreakers 
with the intention of merely creating the impression that jobs were being filled 
in an effort to induce a back-to-work movement. 

(Speaking about strikebreakers and bearing in mind that unions have made 
many claims that the Federal law is so onesided, we are reminded that the 
present Federal law prohibits the transportation in interstate commerce of pro- 
fessionals whose purpose it is to interfere hy force and threats with the right 
of the individual to refrain from participating in collective-bargaining activities. 
We suggest that if the principle of making Federal labor law equally applicable 
in all respects to unions and employers is to be adopted, there exists a glaring 
necessity for Congress to prohibit the transportation in interstate commerce 
of professional goon squads whose purpose it is to enforce internal union disci- 
pline during a strike of questionable merit and to engage in or threaten violence 
to employees who do not support such a strike.) 

There is just as much logic to repealing the present provision of the law dealing 
with voting rights of replaced economic strikers as there would be to reversing 
the long-established NLRB rule from the very earliest Wagner Act days. That 
rule gave a person hired as a permanent replacement, during a strike not in- 
volving an unfair labor practice, the absolute right to retain his job. Such a 
person is entitled to that job with all its perquisites and rights. One of such 
rights is the right to vote effectively to select a bargaining representative. 
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7. REPRESENTATION STRIKES 
Wagner Act days, a strike by a union intended to secure recognition 
nion by the employer was an understandable weapon. True, many 
cognition strikes were frequently violent, and often represented coer ion 
than persuasion, but a strike Was sometimes the only way a union could 

e bargaining rights. 

the Federal Government set up an express procedure for gaining repre- 
rights through an NLRB election, the strike for representation be- 
necessary. It became an anachronism the day the Wagner Act was 


since the Wagner Act did not impose any duties on unions, there was 
g to prevent unions which were unwilling to submit to the orderly election 
ss from engaging in disorderly and coercive recognition strikes. 

When Congress in 1947 decided to correct certain abuses of unions, it did no 
more than prohibit recognition strikes against an employer who already dealt 
with a certified bargaining representative, or where such strikes were secondary 
in nature under section 8 (b) (4) (B) and (C). 

\s a result, any union with a sufficient supply of goons can now ignore the 
orderly process of the Board by throwing a cordon of pickets around a plant 

the employer capitulates and recognizes the union. This can be done, of 
rse, even after a union has lost a Board-conducted election. If persuasion 
is, the union is privileged to resort to force. 

In 1949, GE’s then President, C. E. Wilson, in his statement before the House 
Committee on Education and Labor on March 15, described a representation 
strike which the UE—then affiliated with ClO—conducted at the Lexington, 
Ky., plant of GE, as follows: 

In Lexington, Ky., a strike was called in 1948 by the United Electrical Work- 
ers (CIO) to force the company to recognize the UP without an NLRB election 

d certification as the representative of employees at the new GE lamp plant 
in Lexington. 

Mass-picketing tactics and violence—inspired for the most part by out-of-State 
‘toughs’—were used to coerce and frighten nonstrikers. Some nonstriking work- 
ers suffered abusive picketing of their homes. Skunk oil was put on a radiator 
in a YMCA dormitory where a number of nonstriking girls lived. Rocks were 
thrown at truckdrivers. Roofing nails were strewn in the plant driveway. 
Skunk essence was doused on a GE car. One girl's windshield was smashed. 
Arson Was attempted on the garage of a nonstriker, and his windshield was 
smashed while he was trying to clean up the debris. Telephone wires leading 
to the plant were cut. A county policeman reported that acid thrown on him 
at the picket lines rotted his clothing and stung his eyes. Girls going through 
the lines said that their own clothing had been damaged by a liquid shot from 
pickets’ water guns. Sugar was put in the gasoline tank of one girl’s car. A 
nightshift worker had his brake lines cut while his car was parked on company 
property. : 

“On April 27, tear gas was shot into a crowded bus carrying 35 employees 
to work at the lamp plant, as well as 10 other passengers. The tear gas was 
squirted from a pocket container shaped like a fountain pen by a man dressed 
in coveralls who stopped the bus as if to board it.” 

The senseless violence and destruction of that strike were made all the more 
senseless by reason of the fact that Congress in 1947, and, failing then, in 1949, 
should have made that kind of strike illegal. 

It seems beyond argument that Congress should remedy its omission now. 


8. SECRET BALLOT BEFORE STRIKE 


The disillusioning realities of life relating to how mass emotions are sufficiently 
aroused to get large groups of people out on strike are matters not readily 
learned from the newspapers or the textbooks. Only those who have been in- 
timately associated with employees in a large plant, or perhaps their union 
representatives, and who are familiar with the propaganda, maneuvers, and 
emotion-arousing techniques really know what tricks of the trade are used when 
determined union leaders set about to get reluctant-employees out on strike. 

Here are just a few of the standard tricks of the trade: 

Prior to or perhaps during a period of negotiation, the union schedules a date 
for union meetings in which the issue will be presented as to whether the union 
negotiating committee shall have authority to call a strike. The major argu- 
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ment presented to employees in attendance is that unless the members vote for 
such authorization, their bargaining commitcee is without real bargaining power 
Frequently the assurance is also given that the members can vote such authoriza- 
tion to their negotiating committee with assurance that, before any strike really 
occurs, the final position of the company will be reported and the members wij! 
have a right to vote squarely on the strike issue. Many of such votes are nor 
by secret ballot even among local unions where we know that an actual strike 
vote by secret ballot is required by the local’s constitution. Despite all this, the 
resulting vote is represented to us and the public as a strike vote; “strike” 
thinking becomes accepted and an actual strike can be touched off at the wij 
of the leaders by any contrived minor incident. 

Another favorite technique, which we are in fact observing now during our 
current national negotiations involving many plants, has the local and nationa 
leaders trying to whip up much agitation and excitement anew over grievances 
which have been long ago considered settled or dead. At one of our plants, the 
union, many weeks ago, secured authorization from a so-called membership 
meeting to call a strike over local issues on the basis of vague allegations and 
even prior to advising the company as to what issues were claimed to be involved 
Over many weeks of negotiations, we finally were able to get the union to enn- 
merate some 30 to 50 grievances most of which had been dead or dormant for 
months and others which were brand new. 

A third technique is to get even a relatively small group of employees out on 
strike during the period of negotiations over some trumped up grievance which 
is wholly unconnected with the major wage or contract negotiations. However, 
once the picket lines are set up and strike effectiveness enforced, the situation 
is quickly transformed into an all-out strike by a quick voice or standing vote to 
support the minor walkout. Substantially this is what happened at two of our 
large plants in 1950; it again happened at our Evendale jet engine plant last year. 
At the moment we have a strike in process at Syracuse, N. Y. This strike was 
approved at a mass union meeting where, according to news reports, 1,700 mem 
bers roared their approval and 1 dissenting man was booed off the platform. This 
decision affects approximately 7,000 employees in the bargaining unit and abou 
4,500 known members having dues checked off. Of course, it is only coincidence 
that the Syracuse strike had been long predicted and promoted by national union 
officers. 

All of these resulting strike votes which national union officers are trying tu 
secure over local issues are supposed to be unconnected with our pending national! 
negotiations but all strangely enough are scheduled to come on or before April 16. 
This is the date we have set as the date by which one of our current national pro 
posals must be accepted if it is to be retroactive to March 15. Since strike en- 
thusiasm seems lacking over issues which we bargain about nationally, the 
strategy appears to be that of drumming up enthusiasm over issues in each local 

To the best of our knowledge, a number of the local union constitutions provide 
for strike votes:by secret ballot but much energy is spent in devising ways to avoid 
the use of such a ballot. We have made it clear to the unions and to our em- 
ployees that we are very willing to provide facilities within our plants whereby 
such secret ballots may be conducted under impartial auspices on company 
time. However, and despite the current widespread effort of national union 
officers to secure strike votes, none of our current offers to have secret ballots 
conducted on plant premises seems as yet to have even been considered, let alone 
accepted and scheduled. 

Of course, practically all of the strike votes are conducted so that only members 
of the union may vote. Other members of the bargaining unit are excluded. 
Sometimes the votes are conducted in union halls which in the larger bargaining 
units are scarcely large enough to contain the stewards, much less anything more 
than a fraction of all the union members. Although in some cases the members 
have been afforded the opportunity to vote by ballot, by far the greatest number of 
votes are taken by standing count after a pep talk by a union official with plenty 
of inference that those who refuse to vote for the strike are refusing to “back up” 
their union officers. 

Despite all these imperfections in the so-called strike vote, the general public 
is led to believe that it represents the official, democratically reached, decision 
of employees who are dissatisfied with wages or working conditions offered them 
by their employer. 

Congress in assuring to employees the right to freely select bargaining repre 
sentatives went to great pains to establish an election procedure which woul 
reflect the genuine views of a majority. Whether or not employees will go on 
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e pursuant to the exhortations of union leaders is a matter which in all cases 
f vital importance to the individual and in many cases may resmlt in the loss 
: job or the loss of a major portion of a year’s income. It seems clear, there- 
that such a major decision is one which should be surrounded by equal, 
t the same safeguards as a representation election. 
do not believe that it is necessary to have such strike votes in fact con- 
ed or supervised by the NLRB. This would be too costly and dilatory. 
believe it is merely sufficient to require as a matter of positive law that 
ever union officials urge or advocate a strike of an entire bargaining unit, 
tablish or support picket lines which have the effect of keeping an entire 
iining unit out of a plant, they shall be under the positive legal obligation 
submit the issues over which the strike is called to a secret ballot of all 
ployees in the bargaining unit. 
\Ve recognize very well that union leaders are probably able to get a strike 
e at practically any time they decide such a vote is strategically desirable. 
wever, we believe that in the long run, employees if given the opportunity 
ome accustomed to requiring secret ballots, will also become accustomed 
requiring their officers to give good reasons before serious and costly strikes 
re embarked upon. In a matter so vital as a strike, we should think unions 
d embrace such a proposition as a means of demonstrating the claim that 
ns are democratically run by a majority of the employees they represent. 
We strongly urge that this committee seriously consider some legislation 
odying the principles of a secret strike ballot as outlined above. 


APPENDIX 
Secondary boycott—A Case History 


In the early morning hours of May 10, 1951, at a plant near Paterson, N. J., 

ruck of the Hoffman-Quinlan Transportation Co., driven by one L. Reyngoudt, 
set out with a truckload of steel upon a trip to the General Electric Co, plant 
t Schenectady, N. Y., a run of about 150 to 200 miles. Driver Reyngoudt was 

member in good standing of his Paterson, N. J. local of the International 
Brotherhood of Teamsters, Chauffeurs, and Warehousemen (usually called the 
teamsters). 

But the kingdom of the teamsters is, in some respects, not unlike mediaeval 

cdoms, and is divided into duchies, or perhaps, baronies, with fixed and 

id territorial boundaries. And somewhere near Albany, N. Y., driver Reyn- 
goudt’s truck passed out of the Duchy of Paterson and into the Barony of Local 
294 of the teamsters, which is ruled by its business agent, Peter Postma. The 
Barony of Postma, like many teamster domains, has a quaint native custom, 
inder which all trucks entering its borders from other parts of the teamster 

cdom must hire a local 294 driver. Of course, since trucks which enter the 
irony from outside eventually leave the barony to return to their place of 
n, the “outside” driver does not normally step out of the truck at the change- 
over, but the local 294 driver merely steps into the truck and receives a pleasant 
ride, with pay, from the Albany headquarters of the Barony of Postma to the 
truck’s destination and back again. 

Being aware of this charming custom of the area, driver Reyngoudt drove 
lirectly to local 294’s headquarters in Albany (which is about 20 miles from 
Schenectady), with the anticipation of a half hour’s pleasant companion on the 

st lap of his trip. However, for reasons unknown, Reyngoudt was not supplied 
with a native to occupy the featherbedded seat in his truck. So after waiting 
3 hours, he phoned his seniors at the Hoffman-Quinlan Co., and was told that he 
might as well go on to the GE plant alone. 

\lthough driver Reyngoudt had felt unnoticed and forsaken at Albany, his 

nely departure did not go unnoticed, for he had hardly come within sight of 
the GE plant when the Baron of Postma imperiously ordered James Reid, an 
official of the GE plant, not to unload Reyngoudt’s truck. When Reid ventured to 
nquire what would happen if the truck were unloaded, the Baron informed him 

it all truck deliveries to and from the plant would stop. 

Mr. Reid, being a brave man and unsympathetic with native customs which 
aste money and retard progress, ordered the truck unloaded, and behold— 
trucks of all sizes, makes, and colors owned by independent trucking firms 
stopped and turned away from the gates of the GE plant. 

But not all the trucks turned away, for the “Baron of Postma” and his 

lvisers are not without guile, and they knew that they were doing something 


r, 
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Which Congress had meant to condemn in the Taft-Hartley Act as a secon 
boycott. But they had noted that section 8 (b) (4) of that act had been w; 
to condemn secondary boycotts only in cases where employees were induced 
encouraged to perform work. Consequently, the “Baron of Postma” 
small unit of truck drivers of the GE plant, which unit was represented 

cal 294, to continue to work and drive the GE trucks. But he had cal 
ruck owners in the Albany-Troy-Schenectady area, who do most of the t 

and out of the GE plant, and induced them, the employers, to call their t: 

way. Thus, since employers, rather than employees, had been induce 
participate in a secondary boycott, local 294 could not be guilty of an 
abor practice under section 8 (b) (4), or be sued for damages under s 
503 The NLRB and a Federal court of appeals have so held (¢ oniway’s Ea 
ST N. L. R. B. 972); NERB v. Conway’s Express (195 F (2d) 906), in 
of which cases the “Baron of Postma” also was involved). 

Now, the truck owners in the Albany-Troy-Schenectady area did not ca 
their trucks because of any affection for the Baron, or any disaffection f 
As they plaintively explained it to two GE representatives, they were sub 
to the Baron’s will, and could not hope to continue in business if they offended 
him in any way. They were sympathetic with GE’s problem, and they hated 
to lose the GE plant business, but they had to bow the knee when the Bar 
clapped his sword and bellowed. 

Mr. Barron. I might call attention to the fact that we have stated 
on the title page the major topics which are contained, and I wi 
hope to have at least an opportunity before I conclude to state very 
briefly our positions on them even though, of course, I cannot expect t 
cover the entire statement. 

Before going directly to our major point on communism, I would 
like to make one observation which we feel is just as applicable to 
many of the other controversial questions you are considering as 
is to the question of Communist domination of unions. It is our frank 
opinion that Congress might just as well give up looking for an} 
kind of legislation which will be acceptable to unions until the uni 
leaders come before you and are willing to admit that they, like nther 
organizations and citizens, should be subject to limit: itions and regu 
lations imposed by Congress for the overall best interests of all. 

We cannot understand what strange reasons cause union leaders 
= think that their organizations should not be subject to regulations 
by Congress for the good of all in exactly the same way as are other 
persons and organizations. 

Since this attitude is strikingly indicated by the question of com- 
munism in unions, I don’t think that I am off my primary subject 
when I note that the philosophy that unions should be immune from 
regulation is not only found with respect to communism, but other 
matters as well. For example, I note the following: 

(1) Boycotts: It is claimed that boycotts of the kind employers are 
for bial len to use should not be prohibited for unions. 

(2) Injunctions: Although everybody else in society is subject to 
any court injunctions, unions ceadeas feel they should not be 
subjected to that traditional processes of our courts. 

(3) Free speech: Unions should be free to, and in fact do, say 
senile they wish about an employer—but unions feel an employer 
should be strictly limited or discouraged from stating his honest 
views and opinions about unions. 

(4) Compulsory unionism: According to union employers must be 
restrained from discriminating against employees and coercing or 
intimidating them; on the other hand unions feel they should have no 
restraints imposed by law on their practices in the same respect. 
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5) Responsibility for agents: The unions enthusiastically applaud 
application of common-law rules of agency to employers, but insist 
it those rules must not apply to unions and their agents. 
The list could be extended almost endlessly. We await with hope 
little expectation the appearance before you of a union leader who 
admit the truth of Chief Justice Vinson’s comment that much 
the “tremendous increase in the power” of union stems from 
Federal legislation which has brought about “the loss of individual 
rights for the greater benefit of the group,” but that “power is never 
thout responsibility” particularly “when authority derives in part 
om Grovernment’s thumb on the scales.” 
qT he public interest in the good-faith exercise of that power is very 
eat. 
T his public interest requires that the responsible top leaders, whom 
any view as labor statesmen, cease opposing all regulatory legisla- 
tion and begin making constructive legislative proposals which will 
nsure that the great power possessed by their lesser associates, as well 
as themselves, will be exercised only in good faith. 
We have made the above remarks prefatory to our discussion of the 
specific matter on which you wanted our views because we believe this 
ngrained deep resistance to any kind of regulations must be in a large 
measure an explanation of the resistance of union leaders to the 
efforts of Congress to devise some positive and mandatory means for 
eradicating communism from labor unions. 
Our specific and detailed views with reference to the subject of 
communism were presented to a subcommittee of this committee dur- 
ng the preceding session of Congress. We have had no occasion to 
modify the views which we there set forth at length. We are therefore 


incorporating that statement as a part of our statement to this com- 
mittee. We ask that it, also, be incorporated in your record. 

Senator Gotpwater. Without objection it will be. 

(The data referred to follows :) 


WHAT TO DO ABOUT COMMUNISM IN UNIONS 
By L. R. Boulware, employee and plant community relations services division 


A letter to Senator Humphrey, in response to his request for our views on this 
subject for use by the Senate Subcommittee on Labor and Labor-Management 
Relations 

COMMUNISM IN UNIONS 
MaArcH 21, 1952. 
Senator Husert H. HUMPHREY, 
Senate Subcommittee on Labor and Labor-Management Relations, 
Senate Office Building, Washington, D. C. 
Dear Senator HumPHReEY: You have asked three questions on behalf of the 
Senate Subcommittee on Labor and Labor-Management Relations: 


1. Is there an effective legislative approach to the problem of Communist- 
dominated unions? 

2. Can you suggest the principles or statutory language which ought to be 
embodied in such legislation? 

3. Can you suggest avenues of inquiry which the subcommittee ought to 
pursue? 


After full and careful study, we are respectfully submitting our observations 
and recommendations. We offer our views in no dogmatic vein, as any thoughtful 
person with experience in the labor field will recognize that this is a most difficult 
subject. Concern for the national security in this area involves necessarily the 
consideration of some possible limitation on free choice of representatives by 
elinployees., 

31346—53—pt. 224 
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FIRST QUESTION 


In answer to your first question, we believe it is now finally up to Congress to 
use to the very fullest all its legislative power to eradicate dangerous Commu- 
nists from positions of power or influence in labor unions. Present legislation 
appears to be inadequate. There is no reason why this cannot be corrected. We 
think that Supreme Court Justice Jackson was right when he said, “I cannot 
believe that Congress has less power to protect labor unions from Communist 
Party domination than it has from employer domination.” 

For many years both the public and Congress have been convinced that certain 
labor unions were dominated by Communists. Yet—despite the provisions of the 
Taft-Hartley Act—many of these same unions have had the entire support of the 
United States Government through its agencies and courts in compelling em- 
ployers to bargain collectively with them as agents for employees in plants which 
are engaged in interstate commerce and in production for the armed services 

The Taft-Hartley provisions—requiring union officers to file non-Communist 
affidavits in order to use the services of the National Labor Relations Board 
have apparently not proved a complete answer to the problem, though obviously 
helpful. 

It must be noted that when the Attorney General of the United States was 
authorized and directed by Executive Order 9835 to prepare lists of organiza- 
tions or groups which were determined by him to be totalitarian, Fascist, Com- 
munist, or subversive, the names of labor unions so generally believed to be 
dominated by Communists nowhere appeared on such lists. 

A careful study of the Internal Security Act of 1950 by which Congress ap- 
parently sought to identify and expose Communist organizations and Communist- 
front organizations shows that it contains no specific reference to the problem 
of Communist-dominated labor unions. The act leaves considerable doubt as to 
whether a labor union, devoting substantial effort and time to collective bargain 
ing, can be found to be a Communist-front organization since, by definition, such 
an organization must be “primarily operated for the purpose of giving aid and 
support” to a foreign Communist government or other Communist organizations 


SECOND QUESTION 


We believe an independent Government agency should be empowered and 
directed to seek out, authoritatively identify, and publicly designate Communists 
or their agents in labor unions. Congress should take measures to see that such 
Communists—provided their identity as such is sustained in a fair and prompt 
proceeding giving constitutional due-process protections—will be surely elimi- 
nated from any vantage points from which to do damage personally or to exer 
cise damaging influence’over others. Later on in this letter we offer some specifi 
suggestions as to how this might be done. 


THIRD QUESTION 


As to your third question—concerning whether there are avenues of inquiry 
not already studied by other committees and which your committee ought to 
pursue—we have no special experience or information that would seem to promise 
you any help in your problem. Although General Electric deals with some 60 
or more different union-bargaining agencies—all certified by the Federal Gov- 
ernment to us as legal representatives with whom we must bargain in good 
aith—such knowledge as we have concerning the problem of Communist in- 
filtration of labor unions is derived from the outside information available 
to the publie generally, from prior investigations of various congressional com- 
mittees, and from the public expressions or other claims made available by private 
individuals who interest themselves in the anti-Communist field for various 
reasons. In this we believe that Congres must be, of necessity, better and more 
reliably informed than we. 


THE NATURE OF THE PROBLEM 
Before detailing our suggestions, we want to offer these observations: 


Determination of Communist domination 


One of the major fears about Communist-dominated unions, which has pre- 
viously been recognized by Congress, is that such unions may encourage strikes 
for political purposes, particularly in times of emergency. In practice, however 
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it is not only difficult to determine what strikes are political, but we would hardly 
feel justified in identifying unions as being Communist dominated merely be- 
cause they call or support strikes in defense plants. Certainly in the present 
defense period, the various anti-Communist or rightwing unions are at least 
neck and neck with any left-wing unions—publicly suspected of subversive tend- 
encies or dangers—in their threatened or actual interruption of critical defense 
production in our own atomic, steel, electronics, and aircraft plants. 

Our own actual day-to-day negotiations and other such Government-compelled 
relationships have not provided us with any conclusive evidence for our reliably 
and authoritatively determining that one or more of these unions were in actual 
fact under Communist domination. In certain anti-Communist unions, we so 

ften find ourselves dealing with substantially the same leaders in a new role who 
only yesterday and for years past were in the camp they now denounce. It is 
our impression that the employees and the country at large are entitled to know 
authoritatively who are the leaders whose conversions have been genuine and 
who are the leaders who have shifted for reasons of internal union political 
expediency or, more important, who are agents of new infiltration of the reformed 
group. 

One of the criteria we hear most frequently urged—for use as positive proof 
of Communist Party membership or other such dangerous association—is sworn 
testimony before the Un-American Activities Committee or other congressional 
committees. But we have never been able to convince ourselves that we could 
determine what unions or individuals were Communists merely upon the exist- 
ence of such testimony, for the reason that we did not believe that we were quali- 
fied to determine the credibility or trustworthiness of the individuals who had 
testified. It seems to us to be obvious that individual employers, such as we, 
cannot and should not make the determination as to what unions are led by Com- 
munists even on the basis of sworn testimony, for the reason that some of those 
union leaders who are now most avowedly anti-Communist have, in fact, been 
identified by testimony under oath as having been at one time members of the 
Communist Party. For example, there is testimony under oath before the 
House Un-American Activities Committee in October 1939 that Mr. James B. 
Carey, Secretary of the CIO and now President of the International Union of 
Plectrical, Radio and Machine Workers (CIO), who is quite vocally opposed to 
communism and Communists, was a member of the Communist Party... From 
anything we know, we should think that such a statement was inaccurate in the 
extreme. But, accurate or inaccurate, it illustrates that an employer could 
hardly be expected to have competent information on which to decide which 
sworn Witnesses he will rely on and which he will reject. 

In other words, we do not believe that employers are qualified to safely and 
fairly exercise the judicial function of appraising evidence concerning Commu- 
nist affiliations of individuals or unions. This is primarily a governmental func- 

nm which ought to be exercised by either judicial or administrative agencies 
pecifically charged with such responsibility. 

Can we rely on internal house cleaning? 

\ litle history may illustrate the intricacy and difficulty of these complications 
which we could all well wish did not exist. For years there had been charges 
that certain unions were socialistic and then Communistic, and these claims be- 

ime more insistent after the formation of CIO. Then, you will recall that, as 
early as 1939, this had gotten to the point where testimony was given before con- 
gressional committees concerning infiltration and control of unions by Com- 

inists. Some of the same unions, which were expelled from the CIO only in 
1949, were identified by witnesses in those 1939 hearings as being under Com- 
inunist leadership or control. 

For many years now it seems to have been well established that—following 
passage of the Wagner Act and during the widespread union organization cam- 
paigns that followed for some years—certain union labor leaders knowingly 

ccepted and welcomed the assistance and participation of or joined with Com- 
unists in the belief that the latter’s ideas and methods were effective and 
seful. 

Consequently, during the more than a decade between the passage of the 
Wagner Act, and the passage of the Taft-Hartley Act in 1947, it is not surpris- 
ing that those who attempted to warn of the dangers of Communist domination of 
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the ideas and ; l : Ibo inions were characterized as redbaite 
those in power—including many labor leaders who are now prominent 
Communists and as right-wing leaders. It is also not surprising that, during 
period of usefulness of the Communists and while the majority of employees 
pul were unsuspecting, certain major labor organizations and leaders 
tempted little, if anything, toward really eliminating and exposing those of 
office nd useful associates who were known to them as Communists o1 
suspects if being such. 

ot until the passage of the Taft-Hartley Act that Congres 
first time took a step toward denying to Communists the power, immunities 
other privileges which Congress had granted to union officials in guiding 
unions. It would have been expected that loyal union leaders would much « 
lier have taken even more drastic steps. But unfortunately they had d 
in too few instances. Furthermore, many labor leaders, who had never 
ciated with Communists and whose loyalty had never been doubted, have 
very vocal in opposing that section of the Taft-Hartley Act which goes only 
far as to require the signing of non-Communist affidavits by officers of uni 
g the services of the National Labor Relations Board. 

It seems true that the Taft-Hartley provision has proved inadequate and s 
thing more effective is needed. But it should be recognized that any poss 
hope that the non-Communist affidavit procedure would serve to disting 
Communist and non-Communist labor leaders was in large measure destroys 
when prominent and obviously non-Communist labor leaders, for reasons ) 
seemed to suit their purposes, refused to cooperate and sign the affidavit 


seekil 


THE INTERNAL PURGE 


Much has been said about the recent voluntary purge of certain unions 
the CIO as proving that there is no need for legislation on this problem. Ho 
ever, as we read the record of the CIO 1949 Convention, it seems to us that ft 
organizations were expelled, not because they were found to constitute a dang 
or threat to the country, but chiefly because they had refused to follow the px 
eal and other policies which had been adopted and endorsed by the CIO. The 
record appears to indicate that the CIO was not objecting to the right of ¢ 
munists to function as labor union leaders, but was objecting to the right of 
such Communists to function as leaders of a union affiliated with the CIO 

The purge convention record includes the following : 

Delegate Reuther, United Automobile Workers, page 266: ? 

“We don’t challenge the Communist Party’s right to stand up in America and 
have their say. We don’t challenge these few people in CIO to go out and peddk 
the Communist Party line What we do challenge and what this constitutional 
provision provides putting an end to is not their right to peddle the Communist 
Party line. We challenge, and we are going to put a stop to their right to peddlk 
the Communist Party line with a CIO label on the wrapper. That’s what 
are going to do. 

“Let them peddle the line; let them stand up wherever they can get an aud 
ence and peddle the Communist Party line to their heart’s content. But we say, 
if you are going to peddle the party line, put the party label on it, don’t put the 
CIO label on it. That's the basic question before us. It has nothing to do with 
the democratic rights of the minority. It has everything to do with how a free, 
democratic, voluntary association of working people handle their internal 
affairs.” 

Delegate Baldanzi, Textile Workers, page 307: * 

“This is one of the most important discussions and developments in the history 
of the CIO. It was not taken in any hasty fashion. When one says that Philip 
Murray has the patience of Job, they are putting it very mildly. 

“This development began 9 years ago, and it was inevitable that it come to a 
conclusion sooner or later, and many of us feel that it is 9 years too late.” 

Such house cleaning—no matter how motivated or timed—does not go to the 
root of the problem, The expelled unions—whose officers filed the non-Commu 
nist affidavits—have continued to enjoy the full protection of Federal law. 

The historical attitude of labor union leaders in general toward the problem 
of Communist domination of unions leads us to the inevitable conclusion that 
the elimination of Communists from positions of union leadership can only be 
accomplished through effective action by Congress. Some evidence that even 


2 
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oluntary house cleaning has not been continued thoroughly and aggressively 
nd in newspaper reports of only the past 2 weeks. These reports indicate 
following a congressional hearing in Detroit, a major international union 
taken over the administration of one of its largest locals and expelled some 
- officers who had been identified as members of or subservient to the Com- 
st Party. The most significant aspect of this action is that it took place 
y after public identification of the expelled individuals as Communists in 
stimony before the Un-American Activities Committee. It is difficult to be 
e—after the publicity this situation in question has received over a long 
period—that either the local or the international officers have any more infor- 
tion now than before the congressional hearing concerning the individuals 

o have just been removed. 
Human nature being what it is and the realities of union politics being what 
are, it seems evident that in many cases any needed house cleaning in cer- 
n unions will come about voluntarily only when long overdue, or when such 
house cleaning is politically desirable or necessary. Obviously, what the country 
is interested in is not the particular politics of the moment as between various 
tions in unions or as between competing unions but rather in the prompt 
exposure and elimination of Communists from positions of leadership and influ- 

ence in unions. 


Conoress should act 


When we responded to your request and wired you some time ago that we 
believed new legislation was necessary to deal with the problem of Communist 
domination of labor unions, we fully anticipated that we would be attacked for 
making such recommendation and that our motives would be questioned. This, 
of course, has occurred by simultaneous attacks from the Daily Worker and from 
IUE-CIO. This is not unlike the situation we experienced in 1948 and 1949 
when the Atomic Energy Commission ordered us to withdraw recognition from 
the United Dlectrical, Radio and Machine Workers of America when that organ- 
ization declined to satisfy the Commission concerning its alleged Communist 
connections, When we complied with the order of the Atomic Energy Com- 
mission, we and the Commission were not only sued for $1,000,000 by the UE but, 
to our utter amazement, the action of the Commission and General Electric was 
ondemned and opposed by CIO both in the courts and publicly. (You may 
want to keep this example in mind when considering some proposals now before 
you about tripartite committees made up of Government, union, and employer 
representatives. ) 

We recite the above history only to suggest that your action in considering 
legislation in this area and the time and effort spent by all of those whom you 
have consulted will be wholly in vain unless your subcommittee is sufficiently 
concerned with this problem to take action you deem proper regardless of strong 
opposition by some of the union organizations. Certain unions are of course sup- 
porting more effective legislation, according to your preparatory report. 

We are hopeful that your subcommittee will go forward and recommend such 
new legislation. We believe that union members and the American people in 
general will support you when it is made clear to them that the organizations 
which oppose such legislation do so not on the ground that it would be injurious 
or harmful to the public generally, but on the ground that the legislation might 
possibly be abused or used to hamper the now available practices of their private 
organizations. 

We happen to believe, unlike these organizations, that. the American people in 
general are more concerned with eliminating Communists from positions in 
which they can possibly injure the country than they are in remote or specu- 
lative dangers which might result to a particular organization or in shifts in the 
competitive advantages enjoyed by various union leaders. If it is true that Com- 
munist domination of unions constitutes a danger to the country, it would seem 
that loyal and patriotic organizations would welcome and cooperate with the 
Government’s efforts to eradicate such danger if, as is the case, legislation can 
be prepared which is surrounded with proper safeguards to their legitimate 
and real concerns, 

If labor unions could be persuaded that they, like other groups in our society, 
should be subject to regulatory legislation for the overall benefit of the country, 
they could be of real service in suggesting legislation which would be effective 
and contain the safeguards legitimate unions are entitled to. But whether 
or not they will be so persuaded, it is nevertheless up to Congress to go ahead 
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to see what can be done for the security of the country in the balanced 
interests of all—including that approximately one-fourth of the work force w 
is represented by unions. 

The tripartite approach 

One suggestion before your subcommittee has been that authority and i 
sponsibility for handling the problem of Communist-dominated unions should | 
put in the hands of a tripartite board composed of employer, union, and Gover 
ment representatives, with authority to withhold Government contracts. 

The proposal to withhold granting Government contracts to employers who 
recognize and deal with Communist-dominated unions would have our endorse- 
ment if it were merely one of the penalties which followed continued recog 
nition by an employer of a union which had been found by an impartial board 
to be Communist dominated, which had had its NLRB certifications nullified 
and which had been ordered to cease and desist from representing itself as a labor 
union. 

However, the proposal as made to your subcommittee seems clearly unwork 
able for many reasons. For one thing, it would permit NLRB certifications to 
the union in question to continue in effect. This would create the situation 
whereby the Federa] Government through the NLRB and the courts would be 
ordering an employer to recognize and deal with a particular union, but through 
another Government agency would be telling the same employer he could not 
secure Government contracts if he obeyed such an order. Certainly if the 
union in question were so dominated by Communists that the employees whom 
it represents would be deprived of the opportunity to work on Government 
contracts, the union should at least be stripped of its rights before the NLRB and 
forbidden to assert that it is a labor organization. 

In addition to this major weakness of the proposal, there is also the sugges- 
tion that the determination of Communist domination be made by a tripartite 
group composed in part of employers and union representatives. 

We do not believe employers would be proper participants in a tripartite 
proceeding for the same reasons given against sole responsibility being put on 
employers. 

We also feel that uniens are too likely to be influenced by the political or 
emotional factors bearing on their other immediate interests at the given moment 
ever to be dependable members of such a tripartite group. We take as a single 
example the instance cited on pages 11 and 12 where the CIO in 1949 publicly 
and in the courts condemned the Government’s action in denying representation 
to UE in our atomic plants but where CIO itself, later in the same year, ex- 
pelled UE from any further representation or membership in CIO. The calm 
gathering and impartial judging of the facts as to communism itself and related 
enemy agents can best and only be done by those who have no possible conflicting 
interests to color their judgment. 

To repeat, we believe that the judicial function of appraising evidence con 
cerning Communist affiliations of individuals or unions is primarily a govern- 
mental function to be exercised by either judicial or administrative agencies 
specifically charged with such responsibility. It is for this same reason that we 
do not believe any tripartite organization should be established to determine 
the issue of Communist domination or the presence or possibility of enemy agent 
danger, A tripartite organization of union and employer representatives may 
be of some use where there is need for compromising opposing interests of man- 
agement and employees on particular. issues. However, when the issue to be 
decided is the important question of whether an individual or organization is 
serving the interests of a Communist foreign government, the interests of em- 
ployers and of employees represented by the unions are not in conflict. The 
matter should not be determined on the basis of compromise—or with reference 
to any other interests more compelling at the moment—but rather on the basis 
of impartial unbiased, and judicial analysis of facts about communism as proved 
and established. 

It seems to us that a tripartite organization is far more dangerous to the rights 
of individuals or organizations than is an impartial and unbiased group charged 
wich exercising judicial or quasi-judicial responsibilities on behalf of the public 
at large. The tripartite device would lend itself to connivance and special 
schemes to discredit a minority group in favor of a more popular or powerful 
group, which we should think would be most vehemently opposed by all persons 
who support civil liberties and fair dealing. 
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in addition to the foregoing objections, we have only last year witnessed what 
amounted to practically a national boycott of the tripartite Wage Stabilization 
Board by representatives of certain labor organizations. You will recall that 
union officers refused to participate in the proceedings of the tripartite Wage 
Stabilization Board until certain governmental policies and procedures satisfac- 
tory to them had been adopted. In view of such history, is it not fair to assume 
that reliance on a tripartite arrangement in the future for exposing and ascertain- 
in who are Communists might well lead to another boycott until the tripartite 
board was willing to adopt policies, procedures, and practices satisfactory to 
ertain unions? If this is even a possibility, it would throw the issue of deter- 
mining Communists into the area of the fortunes of unions rather than putting 
t where it belongs—namely, in the area of protecting the country and employees 
from dangerous individuals. 


SPECIFIC RECOMMENDATIONS 


[The general principles which we believe might effectively be incorporated in 
new legislation to deal with the problem of Communist domination of labor 
nions, are as follows: 


1. Oficial Government investigation and identification of Communist-dominated 
unions and Communist union leaders 

As you already know from our prior communications, we believe that Congress 
should assign to an independent Government agency the duty and responsibility 
or investigating and determining which, if any, labor organizations are domi- 
nated by Communists. It is a matter of mere detail whether this task is assigned 
to the National Labor Relations Board, the Subversive Activities Control Board, 
or some wholly new agency created for this special purpose. It is important, 
however, that some impartial, unbiased, official, and wholly Government agency 
perform the task of determining when Communist domination exists and when 
it has been falsely alleged, In our opinion, no private organization should be 
empowered to make such a delicate and important determination. We would 
feel the same about any tripartite group. 

To avoid the possibility that such a Commission might be used to harass or 
injure a bona fide labor organization, your subcommittee might deem it appro- 
priate that proceedings before the Commission could only be commenced either 
upon the Commission’s own initiative or a complaint filed by the Attorney Gen- 
eral. Thus any employers who might be inclined to do so, could not utilize the 
procedures of the Commission to resist organization of their employees or em- 
barrass a union. Similarly, a union could not use the procedures of the Com- 
mission merely to harass a rival union. In any event, it seems to us quite 
obvious that only the Federal Government has available the investigative re- 
sources, the objectivity, and the authority by which a proper determination 
of this issue can be made. 


Establishment of criteria, pursuant to which the independent agency would 

make its determination. 

Congress has already established criteria by which the Subversive Activities 
Control Board may determine whether other forms of voluntary organizations are 
Communist-action organizations or Communist-front organizations. As noted 
before, there would seem to be some difficulties in the way of this Board finding 
that a labor organization is a “Communist-front organization” since, by definition, 
such an organization must be “primarily operated for the purpose of giving aid 
and support” to a foreign Communist governmennt or other Communist or- 
ganizations. 

We believe that these criteria already established by Congress can be adapted 
to any special problems of identifying Communist labor organizations and Com- 
munist labor leaders. The extent to which such adaptation or modification is 
necessary is a problem which your subcommittee, with the aid of experts and 
witnesses available to you, is far more capable of resolving than are we. 

In general, however, it would seem proper that the Commission should be 
authorized to consider as relevant, but not necessarily wholly determinative of 
its decision, evidence of such facts as (1) financial aid given or received from 
Communist organizations; (2) membership of union leaders in such organiza- 
tions; (8) any substantial identity over a lengthy period of time between the 
varying and contradictory positions taken by Communist organizations and 
positions taken by the union in question on matters of policy—particularly on 
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international, economic, or military policy as opposed to matters concerning 
ployees’ wages, hours, and working conditions. 

Upon finding that any labor organization was Communist-dominated under 
these or other criteria specified by Congress, the Commission should also be em 
powered to designate as a Communist labor leader, any individual responsible 
in the organization for the formulation of the policies which caused it to be 
designated as Communist-dominated. 

As applied to labor unions, the principles underlying the criteria adopted by 
Congress in the Internal Security Act of 1950 may possibly, for reasons not nov 
known to us, be too broad and might apply to activity of organizations or indi- 
viduals from which no proper inference of guilt could arise. To the extent such 
is the case, and if their application might improperly attribute guilt to a 
person or organization, we would want to see them qualified or rejected entirely 
if necessary. The task of formulating criteria might well be undertaken by your 
subcommittee in light of testimony presented to you by various groups including 
of course labor unions 

This question of devising criteria is, of course, the most difficult phase of the 
problem and, while we have attempted to make some general suggestions which 
we think may be worthy of your consideration, we want it clearly understood 
that any criteria or procedures adopted should make not only possible but certain 
that loyal trade unions and labor leaders would not have the legislation im- 
properly applied to them. We do, however, believe that since Congress has given 
to labor unions special privileges, immunities, and rights not granted to other 
forms of voluntary organization, it may properly require, as a condition for 
enjoyment of these special privileges, that neither the organization nor its 
leaders are serving the interests of a foreign country under the guise and pretext 
of functioning as a labor organization. 


3. Disabilities and penalties resulting from determination by the Commission that 


an organization is Communist-dominated. 


Once a final order of the Commission had been entered designating a labor 
organization as Communist-dominated and designating those responsible for 
its policies as Communist labor leaders, we believe there are very effective pro- 
cedures and penalties which Congress might impose which would have the effect 
of ridding the organization of its Communist leaders. 

For example, the Commission might, like the National Labor Relations Board, 
be empowered to direct that the members of the organization take, within a 
prescribed period of time, such affirmative action as the Commission would de 
termine would effectuate the policy of Congress in eliminating Communists in 
positions of union leadership. In other words, before being subjected to any dis 
abilities or penalties, the members of the organization would be given by the 
Commission an opportunity to purge itself of those leaders which had been desig- 
nated by the Commission as Communists. 

In the event the organization fails to take the action as prescribed by the 
Commission, we believe that as a very minimum, Congress should withdraw 
from the organization the special advantages and privileges which Congress has 
granted to labor organizations and associations of employees. For this pur- 
pose, it is suggested that an organization which is found to be Communist-domi- 
nated and which fails to take the affirmative action required by the Commission 
to purge itself should lose the protection of: 

(a) The National Labor Relations Act, as amended ; 

(0) The Norris-LaGuardia Act; 

(c) Sections 6 and 20 of the Clayton Act; and 

(d) It should be provided that the courts of the United States would have 
no jurisdiction to determine any cause of action brought by it as a repre- 
sentative of employees in interstate commerce. (Although its legal rights 
otherwise to sue and to be sued should be preserved. ) 

With perhaps the exception of the last-enumerated item, the foregoing would 
merely withdraw from the labor organization the special advantages of Federal 
law which Congress intended and designed for unions led by officials presumed 
to be good Americans. 

To meet the situation of an organization which would attempt to operate, even 
under such disabilities, we believe that the Commission should be empowered to 
direct that an organization which failed to purge itself of officials as directed, 
shall cease and desist from attempting in any way to function as a bargaining 
representative of employees. It might properly be provided that such a cease and 
desist order prohibited the designated individuals and the organization from: 
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soliciting or receiving union dues; encouraging or supporting strikes or other 

nterferences with production and *rom any attempt to compel employers to 

recognize or continue to recognize the organization or individual as a bargaining 

representative. Consideration should be given to providing criminal, as well as 
|, penalties for violation of such a final order of the Commission. 

Upon the entry of such a final order of the Commission, all prior National 
or Relations Board certifications running to the organization should become 

and void and the order should have the effect of prohibiting employers 

om continuing to recognize and bargain with either the organization or the 

esignated individuals as collective bargaining representatives of employees. To 

the extent legally possible, these provisions should be specifically applicable to 

ses where employers have existing contracts with the organization designated 
the Commission, as well as where no such contracts exist. 

However, whatever effect the above suggestions might have on the right of 
organization or its leaders to enforce collective bargaining agreements, we 
ieve that any new legislation should make it clear that its provisions would 

not have the effect of relieving employers from the obligations of any existing 
1 agreements with respect to wages, hours, and working conditions of the 
ndividual employees covered by the contracts. 

There are, of course, many procedural problems related to any such suggested 
egislation which we have not attempted to cover here. We would be the first to 
jeny any expertness or even sophistication in this field. But, in general, we be- 
eve that the procedural provisions could be patterned after those incorporated 
n the Internal Security Act of 1950. Since investigations concerning Communists 

so frequently encounter refusals to answer questions on the grounds of possible 
incrimination, it would seem that, among the major procedural provisions, might 
well be one which would permit the Commission in its discretion to grant to a 
recalcitrant witness, who claims such privilege, the immunity from prosecution 
nder other Federal statutes based upon or related to any matter concerning 
which he is required to testify. However, we are sure that your own legislative 
experts can be of far more assistance to you in covering such phases of the pro- 
sed legislation than can we. 


IN CONCLUSION 


As indicated above, we are very hopeful that the investigations of your subcom- 
mittee will prove profitable and of advantage to the country as a whole and 
specifically to labor unions, to their members, and to employers presently com- 
pelled by law to recognize and deal in good faith with any and all organizations 
ertified to them by the National Labor Relations Board regardless of what may 
be the employers’ feelings or doubts concerning the loyalty of such organizations. 
Che objective, of course, would seem—in the public interest—to be the govern- 
mental seeking out, authoritative identification, and public designation of Com- 
munist labor leaders—as of other dangerous Communists—and governmental re- 
moving of them from positions of danger or influence. 

It is only fair to add that in recommending legislative action on this problem 
we have been beset by certain misgivings—as would any good citizen when sug- 
gesting that the liberty and freedom of others be curtailed. The problem posed 
is admittedly difficult because of the very nature of Communist doctrine, involv- 
ing as it does a disregard for truth and indeeed an emphasis on strategic deceit 
and tactical treachery. 

We yield to no one in our hatred of Communism. However, we likewise yield 
to no one in our desire to protect innocent individuals from false accusations or 
injury. The problem of protecting minorities or unpopular groups or individ- 
ials is always present in any regulatory legislation and it may be an even more 
serious problem in this area where unadorned struggles for power exist both 
within unions and between rival unions. In such cases we know that feelings 
run high, and the strategy and tactics are often rough and unrestrained. We 
believe, however, that, if the realities of this situation are understood, appro- 
priate safeguards can be devised so that guilty individuals and organizations 
may be exposed while innocent ones are protected. 

We hope that the foregoing views and suggestions may be of some possible 
value to you. If there is any further way in which we can try to be of assistance, 
we shall be delighted to hear from you. 

L. R. BoULWARE. 
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Mr. Barron. We find that the outline of the program we the 
recommended to Senator Humphrey’s subcommittee has been largely 
filled out and incorporated in Senator Goldwater's bill and we con 
sequently endorse S. 1254 heartily. 

[ am just going to try to hit the high points of this outline, al 
though I would be happy to discuss it and I also hope to have some 
opportunity to go into other matters. 

The program we suggested a year ago, the essence of which we 
think is embodied in the Goldwater bill, involves the following major 
ne 

There must be official Government investigation and identification 
of C ommunist-dominated unions and Communist union leaders. 

We assume, as do most people, that the problem of Communis 
domination of labor unions is a genuinely serious one. But the very 
fact that the problem is both serious and difficult convinces us that the 
only solution lies in establishing an unbiased, impartial, and semi- 
judicial Government agency charged with the task of distinguishing 
the guilty from the innocent and empowered to effectively indenti ify 
and remove the guilty. 

We do not believe that there should be a tripartite bord composed 
of employer representatives, union representatives, and some third 
persons. The theory of a tripartite board is to afford representation 
to each of the interested parties. If extended to this field, logic 
would compel affording representation on such a Board to the sus- 
pected unions—or perhaps to the Communist Party. 

On this issue there is no room for compromise. There may be some 
area where tripartite boards perform the function of trying to find 
some compromise on the views between labor and management. Thi 
is not one of those areas. We do not believe that employers or unions 
should be allowed to use an agency for any of these purposes. Con- 
sequently, we believe that the Goldwater bill is correct and sound 
in providing that only the Attorney General or the Board itself should 
have the right to commence proceedings. 

The second point we find is that Congress must establish general 
criteria pursuant to which the independent governmental agency 
may make its determinations. 

This in itself is a difficult problem. However, Congress has found 
it possible to establish criteria for ascertaining who are Communists 
in the Subversive Activities Control Act. We think these criteria 
can be adapted to the problem of weeding the Communists out of labor 
union leadership or influence. It seems to us that a very good founda- 
tion for adapting such criteria may already be found in the Gold- 
water bill. 

Perhaps, improvements can be made upon the criteria provided 
in Senator Goldwater’s bill. We should think that the unions them- 
selves would be of particular help in improving such criteria if they 
could only be induced to come forward and accept the principle that 
Government regulation in this area is necessary and lesirable. 


The third point is there must be imposed serious disabilities and 
penalties to insure that Communists may not function as labor 
leaders. 

Our recommendation of last year was that the Government agency 
have authority, like the National Labor Relations Board to direct that 
a labor organization found to be Communist-dominated take such ac- 
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as the agency determined was necessary to effectuate the intent of 
Congress and the statute. We believed and recommended, however, 
it the organization should be given by the agency an opportunity to 
irge itself of its Communist Yeaders’ before being subjected to the 
serious disabilities which we believe should be imposed by law. 
We think this is a very important provision. 
We believed that this latter procedure should reassure many union 
ders who might fear that the statute was designed or could be used 
isa “union busting’ >measure. Even where Communists are found in 

'p positions of control, it seems to be conceded by everybody that over 
9) percent of the membership of such unions is nonetheless loyal. We 
felt that such a substantial part of the union’s membership should 

ive the incentive and be given the chance to reorganize the union 
ifter the expulsion of leaders ascertained to be Communists and reor- 
eanize their ranks. 

We also believe, and this, I believe, goes to some of the testimony 
[ heard from Mr. Olney, we also believe quite strongly that it is wholly 

sufficient for Congress to merely withdraw from a Communist- 
dominated labor union the rights and privileges of using the services 
of the National Labor Relations Board. It has been proved that there 
ire just too many cases where a strongly entrenched union will find it 
possible to continue in existence without the aid or assistance of the 
Labor Board. Such a union would still continue to enjoy all the 
special immunities provided by the Norris-LaGuardia Act, as well as 
mmunity from the antitrust laws, as the Supreme Court has inter- 
preted them. 

[ have noted on page 8 a few of the illustrations of how well en- 
irenched unions continue in existence without the assistance of the 
NLRB. John L. Lewis’ United Mine Workers, which, of course, is not 
in illustration as a Communist-dominated union, has never used the 
services of the NLRB since the passage of the Taft-Hartley Act. I 
have also noted how when the Taft-Hartley Act was passed the UE 
attempted to force us to recognize it at two of our new plants with- 
out an NLRB certification, and because we refused to do so we suf- 
fered tao serious, lengthy and costly strikes, one of which was sur- 
rounded with very great violence. I think in general, therefore, the 
Goldwater bill meets the objectives which we had in mind and it also 
contains the procedural safeguards for the innocent which we believed 
essential. And we again note on page 9 the possibility that there may 
be ample room for improving various s phases of the bill. 

Again, we feel that the employ ers and the public and Congress have 
a right to frank, opeh cooperation from the union leaders in an at- 
tempt to point out where the Goldwater bill may be improved. We 
note on page 9 and 10 a suggestion that perhaps the Goldwater bill 
could be further strengthened by another procedure which would, in 
effect, merely provide for a criminal penalty in advance of any agency 
finding. We conclude with that suggestion that perhaps where the 
evidence is unquestionably clear, as judged by an individual’s record 
and his public admissions, the Attorney Gener ‘al might be given the al- 
ternative of proceeding against an individual, either before the Sub- 
versive Activities Control Board, or by way of criminal prosecution in 
the courts, subject, of course, to some appropriate penalty. 

This kind of provision has at least, probably, an answer to one of 
Mr. Olney’s reservations about this approach by probably inducing a 
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fair amount of rather rapid resignations immediately upon the pass- 
age of S. 1254, or its equivalent, rather than having to wait for the 
Attorney General to proceed before the agency itself. 

On page 10 we comment particularly upon one of the features that 
seems to us to be a great advantage in the approach of S. 1254. That 
is that the bill just like the National Labor Relations Act, contains - 
it a provision whereby the agency would have authority to insist th 
an individual testify even though he had claimed his constituti onal 
immunity or his constitutional privilege. Of course, like the oth 
such statutory provisions, it has the procedural safeguard that if that 
is done the individual will not be subjected to criminal prosecutions 
for any matter related to the testimony which he is thus compelled to 
give. 

We believe that this may be a device where, by proceeding against 
minor officials, the Attorney General may be able to secure such in- 
formation which, as yet, we have been unable to secure when witness 
after witness appears gefore investigating committees and claims his 
constitutional privilege. 

When Senator Humphrey requested last year that we testify upo 
our written proposal, we did so and at length, and we there indicated 
our strong skepticism we had as to whether unions would eventually 
be able to clean their own houses. We felt then and now that the ac- 
tion taken by the CIO in 1949 was belated, as it was later characterized 
by a report of the House Committee on Un-American Activities. We 
pointed out then that it was our belief that this so-called house clean- 
ing which was being done did not proceed rapidly enough and it did 
not go down deeply into local unions which were afliliates of unsus- 
pected international unions. Subsequent events have only confirmed 
our impression. The House Un-American Activities Committee has 
noted that the affairs of local 347 of the United Packing House 
Workers “have been directed by leaders who, one after another, are or 
have been members of the Communist Party.” 

The report also notes that not only has suc | leadership “never been 
disciplined by the international leadership” but that “there are in- 
stances where the international leadership, an affiliate of the CIO, 
has supported the Communists in control of local 347.” 

Then, of course, there appears to be still with us the problem of the 
local 500 of the Ford UAW which newspapers report to be the largest 
single local union in the United States. If we read the papers cor- 
rectly, efforts to discipline or eliminate the Communists from that 
union have been relatively unsuccessful this year. 

We do not deny that the CIO took a step in the right direction when 
it finally got around, in 1949, to recognizing and. doing something 
about a fact which had been asserted by the House Un-American Activ- 
ities Committee for practically a decade. However, to our know]- 
edge, none of these unions expelled by the CIO have yet gone out of 
business and 314 years later, there are still large, powerful locals 
affiliated with the CIO—and there may be lesser ones not so well 
publicized—which are strongly suspected of being Communist- 
dominated. 

The real fact of the matter is that anybody with an ounce of 
sophistication must appreciate that considerations of internal union 
politics make it extremely difficult for even the most honest and forth- 
right union leader to engage in the activity which during the 1930's 
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ind 1940’s was so popularly labeled by unions and various liberals as 

“red baiting.” It was one thing for the entire governing body of the 
C1O assembled in mass convention to take action leading to the ex- 
pulsion of a large group of unions from the CIO membership. It is an 
entirely different thing to expect that in a local union election a right- 
wing slate of officers will be able to so organize that it can stand up 
igainst the smear tactics, the threats, the violence, and all the under- 

handed practices which we have come to learn are standard and 
routine operating policy of the Communists. The fact is most Amer- 
ican workingmen don’t have sufficient enthusiasm for union politics to 
be foolhardy enough or even courageous enough to undertake privately 
a job which the CIO did not undertake for over 10 years and which 
their own Federal Government has, as yet, handled so cautiously. 

There is only one further observation T care to make, and I shall 
conclude my testimony on this subject. One thing about which we are 
naturally concerned is the question of how genuine has been the con- 
version of some of the union leaders who now are active as organizers 
or local officers of the anti-Communist IUE, but who for many years 
before associated with and accepted the top leader ship of the UE about 
whose Communist affiliations we, like others, have such grave concern. 
So far as most of our own plant or local [UE union leaders are con- 
cerned, we have never had reasons to doubt their loyalty—either 
during the time they were affiliated with the UE or now when they are 
affiliated with the IUE. However, it puzzles us greatly when we see 
the IUE readily accept into its official family individuals who have 

had prior alleged or admitted Communist affiliations and sympathies. 
While the IU E officers apparently believe that they are fully capable 
of determining when a conversion is genuine, we cannot ‘help but 
have a certain “amount of skepticism about these cases in light of the 
well-known techniques of Communist infiltration. 

In brief, we, like some of the most publicized anti-Communist 
unions, do not believe in the theory of guilt merely by association. On 
the other hand, we are not yet prepared to apply its equally illogical 
counterpart of “innocence by association” to overnight conversions 
from the cause of communism. 

Our skepticism about how genuinely concerned some unions are 
about the issue of communism is in part confirmed by positions taken 
by anti-Communist unions when employees have been discharged for 
alleged Communist activity. When the unions take these cases to 
arbitration, the following argument taken from published cases can 
be expected. 

I won’t quote it all, I won’t read it all. It is set out in full on page 
i4. But particularly the argument is made that— 
membership in the Communist Party is no reason for denial of citizenship or 
any other rights accruing to a citizen by reason of his affiliation or activities in 


behalf of any political party even if such membership is proven beyond any 
doubt, 


and in this particular case it was contended that no such proof ex- 
isted. 

In brief and in conclusion, all these matters leave no question in our 
mind that if Congress genuinely desires to do something effective 
about communism in unions, it must undertake some action similar to 
that contained in the Goldwater bill. 
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We cannot understand how Congress can have devised such eff 
tive ways to eliminate employer domination of unions and then fin 
it so difficult to devise equally effective means to prevent Commu 
domination of unions 

I would like to proceed as you wish, Senator. I would eithe: 
to summarize the few points in the remainder of my testimony, o1 
comment as you Wish with re spect to the Communist presentation. 

Senator Gotpwarer. John, do you have anything you would like t 
ask him about the presentation so far? 

Senator Kennepy. I would prefer that he conclude his testimo 

Senator GotpwarTer. He wants to treat it separately. 

Senator Kennepy. I would rather have him go ahead. 

Senator GoLpwaTEeR. You may proceed. 

Mr. Barron. The second subject we have outlined here discusses 
our position with respect to compulsory unionism. It is our view 
that compulsory unionism in any form should be prohibited and that 
the proviso clause to section 8 (a) (3) should therefore be eliminated 

We believe that compulsory unionism is wrong in principle. Ap- 
proval and support of it by Congress violates the freedom of the in- 
dividual by sanctioning union compulsion in just the same way that 
approval by Congress of the “yellow dog” contract would violate in- 
dividual freedom by sanctioning employer compulsion. An individ 
ual’s right to work stems from his right to life, liberty, and the pur- 
suit of happiness, and his right to acquire and retain property. Until 
recent years, it was thought to be self-evident that such right to work 
assured each individual that his Government would not be a party to 
any procedure which conditioned his right to work, when and as he was 
able, upon his paying duty to and remaining in favor with union offi- 
cials, 

Consequently, it is quite probable that no single term of the 20th 
century industrial relations would be quite so repugnant to those who 
drafted the Declar: ition of Independence and our Constittuion as the 
term “work permit.” There are probably few more shameful in 
stances in labor-relations history than those not infrequent cases where 
compulsory unionism embodied in the work permit system has made 
it possible for corrupt and venal men to barter and sell the right to 
work in war-defense jobs. 

It is one thing for the Federal Government to guarantee employees 
the right to organize freely and voluntarily. It is an entirely dif- 
ferent matter when the Federal Government simultaneously approves 
and permits any scheme or device for coercing individuals and minor- 
ity groups to join unions, and which allows petty officials to sell or 
control job rights. When Government does this, it abandons that 

vital function of democracy which is to protect the rights of the in- 
dividus il against the tyranny of an organized majority. Such aban- 
donment of a vital function of Government is particularly offensive 
when the realities of union politics make it quite clear that the so- 

called majority seems almost always to act through a union official 
dom: which finds little difficulty in perpetuating itself in power. 

Our second point is that compulsory unionism often means union 
and employer security—against employees. We simply do not think 
that the Federal Government should, by law, be a party to any prac- 
tice which condones and thus encourages employers and unions to 
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or even cons pve to force minority individuals into joining 
supporting an organization to whose leadership, objectives, or 
tices the indivduals may be either slightly or violently opposed. 

No matter how deceptively dressed up in terms of union security, 

obvious pur pose and effect of compulsory unionism is to entrench 

give more lggome and power to the union and union officials. 
only need fofthis additional power is so that union officials can 

ipel minority groups of employees to do something they refuse 10 

volunts vily. Even the pleasantly deceptive term, “union secur- 

should make it plain that the security provided is not for the 
lividual, but for the union. 
In addition, union security often means employer security. All too 
often the agreement of an employer to enforce some form of compul- 
sory unionism is accompanied by either an express or tacit under- 
standing that in return for such favor, the union officials will give up 
to management something of value to the employees which the union 
would otherwise insist upon. Anyone even slightly familiar with the 
realities of collective bargaining as it is currently practiced, knows 
that an employer may liter ally buy from some union officials sub- 
tantial concessions with respect to wages, working conditions, and 
rious contract terms, if the employer will only consent to thereafter 
forcing all of its employees into the union as a condition of securing 
r retaining the right to work. 
In every other field of the law, it is an elementary principle that an 
gent acts improperly when he acts for his own interests and con- 

ary to the interests of those he represents. Most reputable busi- 
essmen would throw out of their office any agent of another firm who 
proposed a deal in which the agent would give up something of value 
to his own firm in exchange for something of value to the agent him- 
se — Yet, when dealing with an agent of employees, there are all 

inds of reasons given to justify an employer for trading off his con- 
sent to compulsory unionism in exchange for part or all of a wage 
ucrease originally demanded as due to employees, for other con- 

ract improvements to the benefit of employees, or for such illusory 
assurances as long term labor peace and good will. 

Senator GoLpwaTrer. Would you pardon me a moment. It is ap- 
proaching 12 o’clock, and we have two other gentlemen here to testify. 
I just want to assure those two that we will sit here through the lunch 
hour and listen to you. So do not worry about not being heard today. 

Mr. Barron. We don’t want to be too repetitive, but we cannot em- 
phasize too much just how preposterous it seems to us for employers 
to engage in—and the Government, employees, and public to permit 
employers to engage in—deals which take pay and privileges and 
freedom itself, unw ‘illingly away from individual employees, for what 
they don’t consider value received and give that money and privilege 
and power to the union officials. 

It seems simply preposterous that a presumably fair government, 
seeking to protect minorities against the tyranny of government itself, 
should sanction a situation where an employer, for selfish or even un- 
sophisticated reasons of his own, should be permitted to make a self- 
ishly rewarding deal with union leaders; a deal where employees could 
not come to work unless they submitted to paying tribute to union 

eaders, or where employees could not remain at work unless they sub- 
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scribed to and paid tribute to something they disapproved of, and 
many of the activities of which had nothing to do with whether or not 
the employees were getting value received in their employer-employee 
relationship. 

We would be afraid that, if we were willing to enter into such ar. 
rangements we should expect to be viewed with y ry justifiable sus. 
picion by Government, by employees, and the pubfft. We would fee! 
too many people would believe there was no a but what such; 
deals were entered into for the purpose either (1) of accomplishing 
voluntarily some gain for ourselves and the union officials at the ex- 
pense of the employees or (2) of accomplishing exactly the same end 
through being forced to give up money and freedom of employees to 
a union rather than suffer a more expensive tax on ourselves. 

The chief argument advanced in support of the union shop form o 
compulsory unionism now found in the Taft-Hartley Act is the so- 
called free-rider argument. We outline it there, but I don’t need to 
repeat it here, I am sure. 

The very premise of this entire argument, namely, that all workers 
benefit from the union, has been completely repudiated by no less a1 
authority than the Supreme Court where it has been said: 

Because of the necessity to have strong unions to bargain on equal terms with 
strong employers, individual employees are required by law to sacrifice rights 
which, in some cases, are valuable to them. * * * 

A further answer to this free-rider argument becomes apparent 
when one notes how far flung and remote from the area of bargaining 
about wages, hours and working conditions the activities of many 
unions have become. The free-rider argument might be a little bi 
persuasive if the only costs which all employees were asked to sieore 
were directly and exclusively related to the one and only matter o1 
which the union has the legal right to represent all employees. That 
one and only matter is, of course, no more than bargaining for all 
employees w ‘ith respect to wages, hours and working conditions. 

Yet we all know the wide range of expensive activities in whicl 
unions engage which show that, like the cobbler who refuses to stick 
to his last, many union leaders have not the slightest intention of 
confining themselves to the only area for which they are the legal 
representative of all. 

Instead, these supposed bargaining agents have taken unto them- 
selves the authority to represent also the views of their membership 
on Government spending, foreign policy, universal military el 
ing, and practically every conceivable current economic, political, 
international question. Vast research staffs have been cotalelinieed + to 
support such activities. Radio and television programs are main- 
tained, newspapers and other publications are distributed—all at geat 
cost to spread the views of the top union officials on these matters. 
The editor of one of the biggest of these papers until well after the 
war is now fairly generally believed to have been a Communist and 
only recently refused on constitutional grounds to testify concerning 
his alleged affiliations. During political campaigns, many union news 
papers and almost the whole of the dues-supported union payroll 
becomes zealously devoted to the support of candidates chosen by the 
top union officers. 

Can it seriously be contended that no matter what an individuals’ 
views are with respect to these expensive extracurricular activities 





TAFT-HARTLEY ACT REVISIONS 993 


his legal bargaining agent, it is fair, right or proper to force him, 
iwainst his will, into financing such extracurricular activities ? 

A little bit fancier version of the free-rider argument. is the claim 
that all workers represented by a union thereby become part of a 
separate industrial community, the union serves as the social me- 
hanism (or the ggvernment) by which that industrial community 

|| meet the problems of all workers in it; and since all persons bene- 
fit from the union’s activity, all must contribute to its support. 

So runs the argument. 

This was, in effect, the thesis advanced by Mr. Reuther in support 
f compulsory unionism, when he appeared as a witness before this 
ommittee, It is the same thesis which has been advanced in argu- 
ent before the Supreme Court of the United States as reported by 
Donald Richberg in the Freeman magazine. Mr. Richberg reports 
that in the Supreme Court, the claim has been made seriously that 
“the worker becomes a member of an economic society when he takes 

ployment” and that “the union is the organization or government 
of this society” with the “powers and responsibilities of a govern- 

Mr. Reuther, in his testimony noted that among the various services 
provided by his oe were the services for doctors and lawyers and 
the maintenance of a research medical clinic. He might also have 

ted that some tthe if not his own, have either “promoted or 
seriously considered the establishment of union insurance companies, 
cooperative stores, and the development of large housing programs. 
he number of these projects of like character upon which a socially 
ninded union leader might embark is limited only by the extent of 
his ingenuity and the financial resources he may command. 

But the quotation from the Supreme Court on page 24 we think 
shows the step which was taken toward collectivizing. 

This argument, at last, brings the true issue out into the open. 

This argument discloses that the true issue underlying compulsory 
unionism is whether this Nation has granted or will grant to union 
officials the sovereign status, power, and prestige they covet as the 
voverning officials of a vast so-called industrial community; or will 
these officials be confined to their intended and limited role as collective 
bargaining agents only ? 

When Congress, in order to promote collective bargaining, eh ier 
that a legal bargaining agent for all employees can be selected by 
mere majority of them, it curtailed the prior legal right of each in- 
dividual to negotiate his own individual contract. Congress delib- 
erately and knowingly did this because it believed that ‘Tealities of 
modern industrial life appeared to make such action necessary in 
order to give most employees a bargaining power relatively equ: al to 
that of employees. 

Not only has the Supreme Court recognized, as earlier noted, the 
losses to individuals which this entailed, but it has also noted the step 
which was taken toward collectivizing. The Court has said: 

[he workman is free, if he values his own bargaining position more than 
that of the group, to vote against representation; but the majority rules, and if 
it collectivizes the employment bargain, individual advantages or favors will 
generally, in practice, go in as a contribution to the collective result. 

Congress may well be content to accept a little bit of collec ‘tiviza- 
tion in the negotiation of the employment contract as no more than 
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a realistic solution to the balancing of bargaining power in an othe, 
wise free, competitive society. It seems improbable, however, that in 
collectivizing the employment contract, as the Supreme Court puts it, 
Congress should further collectivize workers into a distinct and sepa 
rate authoritative and autonomous so-called industrial society with 
the boundaries of the United States. 

This industrial-society argument also rests uponra fallacious app! 

‘ation of the so-called m; jor ity rule pr ine ip le. 

To say that compulsory unionism and its consequence, the indus 
trial community is no more than the application of the principle « if 
majority rule, is obviously untrue. The specious nature of such ar. 
gument may be demonstrated by merely recalling that many of us have 
Ih our own neighborhood communities voluntary neighborhood 
ganizations. These neannninen organizations are also run on the 
principle of majority rule. They do much to represent the interest 
of the ne eae in civic matters; their activities protect and e 
hance property values; in general, they promote the common interests 
and welfare of all within the neighbor hood community. But how sw 
prised and resentful each of us would be, however, if we were told 
that merely because we were a part of that neighborhood community 
we had no choice but to join its organization, abide by its rules and 
regulations, and to pay as dues any amount of money which the ma- 
jority determined was necessary to support its projects. 

Senator Gotpwater. I am willing to sit here until the 2 o'clock ses- 
sion, but at the rate you are going it will take most of that time. | 
would appreciate your more or less summarizing it. 

Mr. Barron. We follow the rest of the argument down, and we 
particularly indicate our concern that the argument which has bee 
brought out into the open, that compulsory unionism is in a word 
handmaiden to the future so-called industrial community. 

Let me just conclude on page 29, particularly, to call your atten a 
to the fact that we would oppose forcing individuals into industri 
societies regardless of the claimed political, economic, and social = 
of the leaders who advocate those industrial societies. We are, how 
ever, particularly opposed to forcing individuals into supporting the 
projects and activities of an industrial society which might conceiv- 
ably be modeled in any way whatsoever after the industrial societies 
over which the trade unions of Soviet Russia preside. For this rea 
son, we believe it would be well to remembe r that CIO delegation to 
the Soviet Union, headed by James B. Carey and having among its 
other team members Lee Pressman, John Abt, Len DeCaux, and 
Albert Fitzgerald, president of the UE, officially reported in 1945, 
“We were impressed with the character of the Soviet trade unions 
and with their many excellent activities in promoting the interest of 
the workers in the economic, social, welfare, and cultural fields, as 
well as with the most far-reaching character of the social insurance 
system they operate, which is designed to protect working people and 
their families against all contingencies from the cradle to the grave.” 

We believe that the American people would feel even more “keen! ly 
about this issue if they also understood that these so-called and advo 
cated industrial communities might just possibly embody some of the 
cradle-to-the-grave economic, welfare, and cultural programs whic! 
existed in Russia in 1945 and with which their union officers were so 
lnpressed. 
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Let me just briefly summarize. I will return to the first page and 
state our position with respect to the other matters covered. 

One, we have pointed out very strongly that we believe that there 
is a great need to preserve the right of ‘the State powers in the labor 
relations field. We have cited one illustration where last year in 
Ohio we almost failed to secure an injunction simply because the argu- 
ment Was made that even injunction for a breach of contract was now 
nadinissible to a State court by virtue of the Taft-Hartley Act. 

We have pointed out that there are legal deficiencies in the sec- 
ondary boycott statute, particularly the deficiency which permits 
strong, monopolistic unions to threaten small employers, and so-called 
inducement of an employer rather than the employee, which then 
under the statute fails to become a secondary boycott. 

We believe that the npr, right of free speech must be made 
crystal clear so that the National Labor Relations Board may not, 
under further newly developed doctrines, devise procedures which 
will deter and discourage and prevent employers from exercising the 
same rank of free speech as is now permitted to unions. We believe 

the present law with respect to denying replaced economic strikers 
the > right to vote, we believe that that provision is exactly and is the 
only result which is compelled by the Board’s Supreme Court doctrine 
. the Mackay case. We are particularly concerned that Congress 
should provide that employees should have the right to vote by secret 
ballot for or against a strike before it is called by the union. 

Just in passing, let me note this, that we have right at this very 
moment a strike in progress in Syracuse, N. Y. The strike involves 
7,000 employees in a bargaining unit. The strike was approved last 
Monday at a mass union meeting at which 1,700 people were in attend- 
ance and, according to newspaper reports, roared their approval of 
the strike while one lone dissenting voice was booed off the platform. 

There were 7,000 people in that bargaining unit, 4,500 of whom are 
well known to be union members by. virtue of merely the check-off 
cards. And yet while we have advocated and offered the facilities of 
our plant within men the employees would have the right to take a 
secret strike ballot, 1,700 employees in a bargaining unit have made 
that strike officially approved. 

Finally, we believe that all strikes to compel recognition of a union 
without NLRB certification should be made illegal. Once the Board 
and once the Government has provided the machinery for an election, 
we believe that the so-called recognition strike immediately and as of 
that date become a thing of the past. 

Senator Gorpwarer. 1 want to thank you very much for your testi- 
mony, and apologize for the shortness of time with which the com- 
mittee finds itself. But legislation is piling up and it takes time to 
accomplish all we want to do. The entire statement will be printed 
in the record, together with our other remarks. Thank you very 
much, 

Now we will hear from Mr. R. D. Blasier, of Westinghouse Electric. 


TESTIMONY OF ROBERT D. BLASIER, VICE PRESIDENT IN CHARGE 
OF INDUSTRIAL RELATIONS, WESTINGHOUSE ELECTRIC CORP. 


Mr. Buaster. My name is Robert D. Blasier. I live at 244 Capitol 
Drive, Pittsburgh, Pa. Iam employed by the Westinghouse Electric 
Corp. as vice president in charge of industrial relations. 
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I would like to ask that my statement be incorporated in the record, 
also, and in the interest of brevi ity I will try to summarize parts of it, 

We think the Taft-Hartley Act as a whole is good legislation. | 
do not intend to take up the committee’s time with a defense of every 
sound provision which is under question or attack. The particular 
subject assigned to me in this committee’s telegram is the Communist 
problem which involves some trade unions, and I will limit my testi- 
mony to that subject and to a very few others in which we have special 
experience and interest. 

Before discussing specific items, I should like to say that we are con- 
vinced, as I am sure you are, that good labor relations cannot be legis. 
lated. Westinghouse has approximately 121,000 employees, of whom 
more than 96,000 are represented in collective bargaining by more than 
40 labor organizations. ‘These employees work at 48 major manufac- 
turing plants, 39 manufacturing and repair plants, 1 television and 6 
radio stations, and at sales offices and warehouses in most of the prin- 
cipal cities of the United States. 

With nearly 100,000 employees represented by unions, it is obvious 
that we must have a basic labor policy. 

Nearly 3 years ago, our president, Mr. Gwilym <A. Price, restated 
this policy in a letter to all employees. This policy stands as the basis 
for all collective bargaining at Westinghouse. My statement con- 
tains some extracts from that letter which I will not take time to read, 

Mr. Price again reiterated this policy, and again extended manage 
ment’s offer of cooperation to unions, when he addressed the fourth 
annual convention of the CIO International Union of Electrical 
Workers in Pittsburgh last October 10, a copy of which is attached, 
and T am sure the committee will be interested in reading it. 

While we place great emphasis upon the need for developing proper 
attitudes on both sides of the collective-bargaining table, we look upon 
the Taft-Hartley Act as supplying two additional elements of vital 
importance to good labor relations: (1) Machinery through which 
employees may exercise their freedom of choice in determining whether 
and by whom they wish to be represented in collective bargaining ; and 
(2) grounds rules which experience has demonstrated to be necessary 
to prevent abuses on either side and protect the public interest in 
sound, constructive collective-bargaining relationships. While we be- 
lieve the Taft-Hartley Act as a whole fulfills these 2 basic needs, there 
is 1 major problem which the present law does not adequately solve— 
the problem of communism in unions. 

i 1937 the United Electrical, Radio, and Machine Workers of 
America was first certified by the National Labor Relations Board, 
under the Wagner Act, as collective-bargaining representative of 
Westinghouse emplovees. By 1949 that union, which was then 
affiliated with the CIO, had obtained bargaining rights for approxi- 
mately 65,000 of the 95,000 people then employed by Westinghouse. 

In November 1949 the CIO convention took action to expel the 
UE on charges that it was Communist dominated, and chartered the 
[UE-CIO to take its place in the electrical field. 

Considerable controversy immediately arose at many of our plants 
between these two unions. In order to provide an opportunity for 
our employees to make their choice as quickly as possible, Westing 
house filed, within 2 weeks after the CIO action, election petitions 
with the National Labor Relations Board covering all employees 
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eviously represented by UE. Incidentally, such a step, employer 
petitions, would have been impossible under the W agner Act, which 
made no provision for employer petitions under such circumstances. 

| am sure this committee is fully aware of the fact that UE has been 
identified as a Communist-dominated union on numerous occasions 
since it ceased to be affiliated with the CIO. Its three principal inter- 
national officers are the same today as they were in 1949, and each of 
them has refused to answer questions regarding their Communist 
connections during congressional committee or grand jury investiga 
tions. The same is true of a number of their district and local repre- 
sentatives. The UE has received widespread publicity as being an 
organization under Communist domination and control. 

Because of the Communist cloud which hangs over the UE, we have 
been criticized for continuing to negotiate with this union. There is 

‘answer to this criticism—the United States Government requires 

to do so. The UE has been lawfully certified by the National 
bor Relations Board wherever it is the bargaining agent in West- 

chouse. It presently enjoys the same rights and privileges under 
leral legislation as any other union. We would be in violation of 
law if we took any other course. 

Westinghouse recognizes the dangers inherent in having in its plants 

vy union under Communist control. If Communists control the 
UE, it should not have the right to represent our employees. Yet it 

s—not only in plants working on our normal peacetime products, 

also in plants producing such vital defense items as jet engines, 
ropulsion equipment for naval vessels, radar, and other electronic 
quipment. We have no choice but to recognize the UE, despite its 

itation, so long as it continues to enjoy full and complete bargain- 
ug rights under the present law. 

We have tried to point out to our employees the dangers in the 
problem which we face today. An example was a strike conducted by 
he UE at our Nuttall Works in Pittsburgh last summer. This plant 
at the time was working on vital jet engine parts, as well as on gears 
for naval vessels and other applications. The strike lasted nearly 
»months. The UE claimed it called the strike in protest against time 
value changes on the jet engine work. However, even after the Navy 
removed all the disputed work from the plant and it no longer was 
an issue, the UE nevertheless continued its strike, delaying other vital 
defense work in the plant. The strike was led by three UE leaders, 
including a national vice president, none of whom was employed by 
Westinghouse and all of whom have been identified as active partici- 
pan ts in Communist-front organizations. The vice president and one 
other of this trio have also been named as Communist Party members 
in sworn testimony before the House Un-American Activities Com- 
maithons These facts were well publicized to employees and the public 
by Westinghouse. 

Yet, the strike continued. 

In an effort to get at the root of the strike issues, management 
people from the Nuttall Works personally called at the homes of 
employees. They came back convinced that most of the employees 

simply did not Lellovs their union was Communist or Communist 
dominated. The reasons were not hard to find. First, the employees 
themselves are not Communists. Second, the UE leadership ev omnny 
has done an effective job in convincing its people that every accusa 
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tion of communism is Red baiting designed to destroy a militant union 
No matter how sincere his effort, any employer is vulnerable to the 

suspicions of his employees that his interest in communism in labor 
unions masks union-busting motives. 

We believe e xper ience has proved that the present non-Communist 
affidavit provisions of the act are not working effectively today as ¢ 
deterrent to communism in unions, despite the good the y probably 
accomplished in the early days of the act. 

As a matter of fact. the U E leaders use their affidavits and the 
fact they are continuing to receive certifications from the Labor Board 
as evidence of official recognition by the Government that they are 
completely in the clear. They strongly emphasize in literature now 
being circulated to their members that all their national officers have 
signed non-Communist affidavits under oath, that the penalty for false 
statements is 5 years in jail and a $10,000 fine, that none of their 
officers has been indicted for perjury, and that the Labor Board has 
“accepted” their affidavits. 

We see only one pr actical approach to the problem of ridding our 
vital industries of Communist-dominated unions. That is congres- 
sional action empowering an independent Government agency to de- 
termine and publicly design: ite Communists who are influential in or 
responsible for labor union policies and tactics, and to exercise judi- 
cial authority to the extent of completely outlawing unions which 
knowingly se ot such Communists in positions of leadership. 

Any union which fails to divorce itself completely from the control 
or influence of ¢ Sariaiaitiees who have been so designated by the Gov- 
ernment agency should lose all of the privileges and immunities en 
joyed by legitimate unions un ler Federal laws, and should be pro 
hibited from further functioning as a collective bargaining repr 
sentative of employees. 

We fully recognize the vast weight of responsibility which would 
rest on such an agency, the perils which may exist in possible infringe- 
ment on individual rights , and the need for ample safeguards to pro- 
tect the innocent. But expt rience thus far has convine ed us that this 
is the only effective way to deal with the problem. 

I think the need for such a legislative approach is indicated by the 
confusing situation which now exists wherein one agency of the Gov- 
ernment, the Atomic Energy Commission, has barred the UE from 
certain of its installations, while another Government agency, the 
National Labor Relations Board, under the law, must almost daily 
give it official sanction. 

We believe a constructive step has been taken in Senate bill 1254, 
introduced by Senator Goldwater on March 9, 1953. The objectives of 
this bill coincide generally with our views on this problem. 

There are two other areas in which I would recommend that the 
Taft-Hartley Act be amended. The first involves the question of free 
speech by employers. 

We believe that the National Labor Relations Board’s interpretation 
of section 8 (c) of the Taft-Hartley Act has unfairly deprived em- 
ployers of their constitutional rights to free speech. "We understood 
that the act affirmed the right of an employer to express his views and 
opinions at any time so long as he did not coerce, intimidate or promise 
gain. 
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fhe Labor Board, however, has infringed on this right by using 
employer remarks to set aside otherwise valid representation elections. 
In effect, the Board has restricted the free-speech provision of the law 
by ruling that it does not apply in the selection and certification of 
bargaining agents. 

Westinghouse exercises its right of free speech to employees by 
carrying out a continuous program of communication in letters, talks, 
a weekly newspaper, on bulletin boards and in special reports. It is 
our policy, and we believe it is our obligation, to keep employees 

formed about the company’s operations and business, about competi- 
tion and supplies of materials, inventories, taxes, margin of profit, 
disposition of profit and many other aspects of the company. We 
believe it unfair that this right should be denied just prior to a repre- 
sentation election when it may be exercised at all other times. 

lo fully implement the act’s free speech provisions, the Board’s 
policy which prohibits management from calling employees together 
and talking to them prior to an election, without giving equal time 

nd facilities to the union for a similar meeting, should be revoked. 
History of decisions in cases of this type shows that unless the union 
s permitted to have the last word, the Board may hold the employer’s 

eeting to be an unfair labor practice or use it to set aside the election. 
{nd as the law has been administered, the practical effect has been 

it the union either has the last word or it can upset the election. 

lhese problems are further complicated by preelection union prop- 
vanda which often attacks the company indiscriminately. Unless 

employer is permitted to refute such charges, without fear of hav- 
ng an election set aside, his right of free speech is unfairly restrained. 

| understand that Senator Taft has proposed in Senate bill 655 an 
imendment that would extend the right of free speech to representa- 
tion election cases. We heartily endorse such a proposal. 

\ second area in which I believe amendment is necessary involves 
the problem of strikes to force union recognition. This problem was 
brought home to us by one outstanding experience which demon- 
trated the need for a solution. 

This experience came after opening a new plant at Beaver, Pa., 
shortly after the passage of the Taft-Hartley Act in 1947. At that 
time, the UE had refused to file non-Communist affiidavits, and, there- 
fore, could not participate in any Labor Board elections. 

UE local 634 demanded recognition as exclusive bargaining agent 
for hourly paid employees on October 8, 1947. The company’s position 
was that it would recognize only unions which were in compliance 
with the act and certified by the Labor Board. The UE made a series 
of recognition demands that were rejected. 

The rest of the details are set forth as follows: 

On January 16, 1948, the AFL International Brotherhood of Elec- 
trical Workers filed an election petition with the Board. Since the 
UE was unable or unwilling to avail itself of the Labor Board’s elec- 
tion processes, it called in the Honest Ballot Association of New York 
and conducted a separate election, announcing itself as the winner. 
Meanwhile the IBW withdrew its petition. 

On March 8, 1948, the UE called a strike to compel recognition. 
The strike lasted 104 days. Meanwhile, the TBEW again filed an 
election petition and an election was held on May 11, 1948. The UE 
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was not on the ballot. The vote was a tie—266 for the IBEW, 26; 
fornounion. Meanwhile, the UE carried on its strike. 

Not until June 21, 1948, did UE end its strike, without having sye-. 
ceeded in getting recognition, but having conducted the longest strike 
in the history of Beaver County. In a second election on August 6, 
194s, still without the UE on the ballot, the IBEW won bargaining 
rights at the plant. The UE, however, continued its organizing pro 
gram. More than a year later, in December 1949, by that time having 
filed its non-Communist affidavits, the UE ae the Labor Board fo 
another election. The third election was won by the IBEW, w! 
still has a contract at the Beaver plant. 

We believe his experience points up the need for corrective acti 
to add such recognition strikes to the unfair labor practices enumerated 
in the act. 

In summary, I want to repeat that Westinghouse believes the act as 
a whole is good, although we have suggested three areas in which we 
think improvements should be made. There are many provisions 
under attack from some quarters which we think should not be 
changed. I would like to say a brief word concerning one such subject 
we regard as of the greatest importance—the act’s provisions con- 
cerning supervisory en nployees. 

As now written, the act clearly distinguishes between members o 
management and Picue employees in the area of collective bargaining 
Supervisors are a part of management and have management respo1 
sibilities which are not compatible with unionization. 

At Westinghouse, the supervisor, from first line,on up, is definitely 
a management member. He has authority, in the interest of 
company, to hire, promote, transfer, suspend, lay off, discharge, or 
discipline other employees. His authority is not of a merely routine 
or clerical nature, but requires the use of independent judgment. He 
is in fact a representative of the owners of the business in his day-to 
day contacts with union representatives. He cannot sit on both sides 
of the fence. Our success or failure in maintaining sound labor 
management relations depends more on first-line supervision than o1 
any other single factor, in our opinion. 

I want to thank the committee for the opportunity of appearing 
here today. If, in the course of your study, you feel that Westing- 
house can provide any further information on its experiences with 
the act, please do not hesitate to call upon us. 

Senator Gotpwatrr. The committee is very honored to have here, 

Mr. Blasier, and we want to thank you for taking the time to come 
down. 

Mr. Buaster. Thank you, sir. 

(Mr. Blasier’s prepared statement and attachment follows.) 


STATEMENT OF RoreERt D. BLAIsrR Vick PRESIDENT IN CHARGE OF INDUSTRIAI 
RELATIONS WESTINGHOUSE ELECTRIC CorP. 


My name is Robert D. Blasier. I live at 244 Capitol Drive, Pittsburgh, Pa. I 
am employed by the Westinghouse Electric Corp. as vice president in charge 
of industrial relations. 

We think the Taft-Hartley Act as a whole is good legislation. I do not intend 
to take up the committee’s time with a defense of every sound provision which 
is under question or attack. The particular subject assigned to me in this com- 
mittee’s telegram is the Communist problem which involves some trade unions, 
and I will limit my testimony to that subject and to a very few others in which 
we have special experience and interest. 
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pRefore discussing specific items, I should like to say that we are convinced, as 
I am sure you are, that good labor relations cannot be legislated. Westing- 
house has approximately 121,000 employees of whom more than 96,000 are 

epresented in collective bargaining by more than 40 labor organizations. These 
employees work at 48 major manufacturing plants, 39 manufacturing and repair 
plants, 1 television and 6 radio stations, and at sales offices and warehouses in 

st of the principal cities of the United States. 

With nearly, 100,000 employees represented by unions, it is obvious that we 
nust have a basic labor policy. 

Nearly 3 years ago, our president, Mr. Gwilym A. Price, restated this policy 

a letter to all employees. This policy stands as the bases for all collective 
pargaining at Westinghouse. 

Briefly, Mr. Price said in his letter : 

“Westinghouse management believes that responsible rank-and-file unions 

re an important and accepted part of our industrial system and recognizes 

e free right of employees who are not a part of management to join, or not join 
such labor organizations. 

“Westinghouse has cooperated and will continue to cooperate with responsi- 

» unions in their desire to improve constructively and soundly the working 

ditions and welfare of the employees they represent * * * Management 
believes that no differences need be so great that they cannot be settled over 
the bargaining table. 

“By announcing and adhering to this policy, Westinghouse management hopes 
to provide the basis for wholesome, constructive union relations that will benefit 

ions, employees, owners, customers, and the community at large.” 

Mr. Price again reiterated this policy, and again extended management’s offer 
of cooperation to unions, when he addressed the fourth annual convention of 
the CIO International Union of Electrical Workers in Pittsburgh last October 10 
a copy of his talk is attached). 

Mr. Price told the IUE delegates he felt that business management and union 
eadership have no greater task today than to make clear the facts of their inter- 
dependence, 

“Understanding and unity, like charity,” he said, “begin at home. We cannot 
have national unity without unity on a local level. And the place to begin to 
achieve that unity is in the individual business, in the development of confidence 
and trust and teamwork between manager and employee.” 

While we place great emphasis upon the need for developing proper attitudes 
on both sides of the collective bargaining table, we look upon the Taft-Hartley 
Act as supplying two additional elements of vital importance to good labor rela- 
tions: (1) Machinery through which employees may exercise their freedom of 
choice in determining whether and by whom they wish to be represented in col- 
lective bargaining: and (2) ground rules which experience has demonstrated to 
be necessary to prevent abuses on either side and protect the public interest in 
sound, constructive collective bargaining relationships. While we believe the 
Taft-Hartley Act as a whole fulfills these two basic needs, there is one major 
problem which the present law does not adequately solve—the problem of com- 
munism in unions. 

COMMUNISM IN UNIONS 


In 1937, the United Electrical, Radio and Machine Workers of America was 
first certified by the National Labor Relations Board, under the Wagner Act, 
as collective bargaining representative of Westinghouse employees. By 1949, 
that union which was then affiliated with the CIO, had obtained bargaining 
rights for approximately 65,000 of the 95,000 people then employed by 
Westinghouse. 

In November of 1949, the CIO convention took action to expel the UE on 
charges that is was Communist-dominated, and chartered the IUE-CIO to take 
its place in the electrical field. 

Considerable controversy immediately arose at many of our plants between 
these two unions. In order to provide an opportunity for our employees to make 
their choice as quickly as possible, Westinghouse filed, within 2 weeks after the 
CIO action, election petitions with the National Labor Relations Board covering 
all employees previously represented by UE. Incidentally, such a step would 
have been impossible under the Wagner Act, which made no provision for em- 
ployer petitions under such circumstances. 

When the elections were held in the spring of 1950, approximately two-thirds 
of the employees selected IUE-CIO or other unions not connected with UE, and 
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approximately one-third chose the UE, At the present time, UE represents ap 
proximately 20,000 of our employees. 

I am sure this committee is fully aware of the fact that UE has been identifieq 
as a Communist dominated union on numerous occasions since it ceased to be 
affiliated with the CIO. Its three principal international officers are the same 
today as they were in 1949, and each of them has refused to answer questions 
regarding their Communist connections during, congressional committee or grand 
jury investigations. The same is true of a aumber of their district and loca] 
representatives. The UE has received widespread publicity as being an organ- 
ization under Communist domination and control. 

Because of the Communist cloud which hangs over the UE, we have been 
criticized for continuing to negotiate with this union. There is one answer to this 
criticism—the United States Government requires us to do so. The UE has 
been lawfully certified by the National Labor Relations Board wherever it is 
the bargaining agent in Westinghouse. It presently enjoys the same rights and 
privileges under Federal legislation as any other union. We would be in vio- 
lation of the law if we took any other course. 

Westinghouse recognizes the dangers inherent in having in its plants any 
union under Communist control. If Communists control the UE, it should 
not have the right to represent our employees. Yet it does—not only in plants 
working on our normal peacetime products, but also in plants producing such 
vital defense items as jet engines, propulsion equipment for naval vessels, radar 
and other electronic equipment. We have no choice but to recognize the UB, 
despite its reputation, so long as it continues to enjoy full. and complete bar- 
gaining rights under the present law. 

We have tried to point out to our employees the dangers in the problem which 
we face today. An example was a strike conducted by the UE at our Nuttall 
Works in Pittsburgh last summer. This plant at the time was working on vital 
jet engine parts, as well as on gears for naval vessels and other applications. 
Che strike lasted nearly 5 months. The UE claimed it called the strike in pro- 
test against time value changes on the jet engine work. However, even after 
the Navy removed all the disputed work from the plant and it no longer was 
an issue, the UE nevertheless continued its strike, delaying other vital defense 
work in the plant. The strike was led by three UE leaders, including a nationa 
vice president, none of Whom was employed by Westinghouse and all of whom 
have been identified as active participants in Communist-front organizations, 
The vice president and one other of this trio have also been named as Com 
munist Party members in sworn testimony before the House Un-American Acti 
ties Committee. These facts were well publicized to employees and the public 
Yet, the strike continued. 

In an effort to get at the root of the strike issues, management people from 
the Nuttall Works personally called at the homes of employees. They came back 
convinced that most of the employees simply did not believe their union was 
Communist or Communist-dominated. The reasons were not hard to find. First, 
the employees themselves are not Communists. Second, the UE leadership evi- 
dently has done an effective job in convincing its people that every accusation 
of communism is “red-baiting” designed to destroy a militant union. No matter 
how sincere his effort, any employer is vulnerable to the suspicions of his 
employees that his interest in communism in labor unions masks “union-busting” 
motives. 

We believe experience has proved that the present non-Communist affidavit 
provisions of the act are not working effectively today as a deterrent to com- 
munism in unions, despite the good they probably accomplished in the early 
days of the act. 

As a matter of fact, the UE leaders use their affidavits and the fact they are 
continuing to receive certifications from the Labor Board as evidence of official 
recognition by the Government that they are completely in the clear. They 
strongly emphasize in literature now being circulated to their members that all 
their national officers have signed non-Communist affidavits under oath, that 
the penalty for false statements is 5 years in jail and a $10,000 fine, that none of 
their officers has been indicted for perjury, and that the Labor Board has 
“aecepted” their affidavits. 

We see only one practical approach to the problem of ridding our vital 
industries of Communist-dominated unions. That is congressional action em- 
powering an independent Government agency to determine and publicly designate 
Communists who are influential in or responsible for labor union policies and 
tactics, and to exercise judicial authority to the extent of completely outlawing 
unions which knowingly continue such Communists in positions of leadership. 





TAFT-HARTLEY ACT REVISIONS 1003 


Any union which fails to divorce itself completely from the control or influence 
of Communists who have been so designated by the Government agency should 
jose all of the privileges and immunities enjoyed by legitimate unions under 
Federal laws, and should be prohibited from further functioning as a collective- 
pargaining representative of employees. 

We fully recognize the vast weight of responsibility which would rest on such 
an agency, the perils which may exist in possible infringement on individual 
rights, and the need for ample safeguards to protect the innocent. But experi- 
ence thus far has convinced us that this is the enly effective way to deal with 
the problem. . 

I think the need for such a legislative approach is indicated by the confusing 
situation Which now exists wherein one agency of the Government, the Atomic 
Energy Commission, has barred the UE from certain of its installations, while 
another Government agency, the National Labor Relations Board, under the 
law, must almost daily give it official sanction. 

We believe a constructive step has been taken in Senate bill 1254, introduced 
by Senator Goldwater on March 9, 1953. The objectives of this bill coincide gen- 
erally with our views on this problem. 


FREE SPEECH BY EMPLOYERS 


There are two other areas in which I would recommend that the Taft-Hartley 
Act be amended. The first involves the question of free speech by employers. 

We believe that the National Labor Relations Board’s interpretation of section 
8 (c) of the Taft-Hartley Act has unfairly deprived employers of their constitu- 
tional rights to free speech. We understood that the act affirmed the right of an 
employer to express his views and opinions at any time so long as he did not 
coerce, intimidate, or promise gain. 

The Labor Board, however, has infringed on this right by using employer 
remarks to set aside otherwise valid representation elections. In effect, the 
Board has restricted the free-speech provision of the law by ruling that it does 
not apply in the selection and certification of bargaining agents. 

Westinghouse exercises its right of free speech to employees by carrying out 
a continuous program of communication in letters, talks, a weekly newspaper, 
on bulletin boards and in special reports. It is our policy, and we believe it is 
our obligation, to keep employees informed about the company’s operations and 
business, about competition and supplies of materials, inventories, taxes, margin 
of profit, disposition of profit, and many other aspects of the company. We 
believe it unfair that this right should be denied just prior to a representation 
election when it may be exercised at all other times. 

To fully implement the act’s free speech provisions, the Board’s policy which 
prohibits management from calling employees together and talking to them prior 
to an election, without giving equal time and facilities to the union for a similar 
meeting, should be revoked. History of decisions in cases of this type shows that 
unless the union is permitted to have the last word, the Board may hold the 
employer’s meeting to be an unfair labor practice or use it to set aside the elec- 
tion. And as the law has been administered, the practical effect has been that 
the union either has the last word or it can upset the election. 

These problems are further complicated by preelection union propaganda which 
often attacks the company indiscriminately. Unless an employer is permitted 
to refute such charges, without fear of having an election set aside, his right 
of free speech is unfairly restrained. 

I understand that Senator Taft has proposed in Senate bill 655 an amendment 
that would extend the right of free speech to representation election cases. We 
heartily endorse such a proposal. 


STRIKES TO FORCE RECOGNITION OF A UNION 


A second area in which I believe amendment is necessary involves the prob- 
lem of strikes to force union recognition. This problem was brought home to 
us by one outstanding experience which demonstrated the need for a solution. 

This experience came after opening a new plant at Beaver, Pa., shortly after 
the passage of the Taft-Hartley Act in 1947. At that time, the UE had refused 
to file non-Communist affidavits, and, therefore, could not participate in any 
Labor Board elections. 

UE Local 634 demanded recognition as exclusive bargaining agent for hourly 
paid employees on October 8, 1947. The company’s position was that it would 
recognize only unions which were in compliance with the act and certified by the 
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Labor Board. The UE made a series of recognition demands that we rejected 

On January 16, 1948, the AFL International Brotherhood of Electrical Workers 
filed an election petition with the Board. Since the UE was unable or unwill ng 
to avail itself of the Labor Board’s election processes, it called in the Honest 
Ballot Association of New York and conducted a separate election, announcing 
itself as the winner. Meanwhile the IBEW withdrew its petition. 

On March 8, 1948, the UE called a strike to compel recognition. The strike 
lasted 104 days. Meanwhile, the IBEW’ again filed an election petition and an 
election was held on May 11, 1948. The UE was not on the ballot. The 
was a tie—266 for the IBEW, 266 for no union. Meanwhile, the UE carried 
on its strike 

Not until June 21, 1948, did UE end its strike, without having succeeded jn 
getting recognition, but having conducted the longest strike in the history 
Beaver County In a second election on August 5, 1948, still without the 
on the ballot, the IBEW won bargaining rights at the plant. The UE, however, 
continued its organizing program. More than a year Jater, in December 1949, 
by that time having filed its non-Communist affidavits, the UE asked the Labor 
Board for another election. The third election was won by the IBEW, which 
still has a contract at the Beaver plant. 

We believe this experience points up the need for corrective action to add s 
recognition strikes to the unfair labor practices enumerated in the act. 

In summary, I want to repeat that Westinghouse believes the act as a whole 
is good, although we have suggested three areas in which we think improvements 
should be made. There are many provisions under attack from some quarters 
which we think should not be changed. I would like to say a brief word con 


cerning one such subject we regard as of the greatest importance—the act's 
provisions col rning supervisory employees 

As now written, the act clearly distinguishes between members of manage 
ment and those employees in the area of collective bargaining. Supervisors are 
a part of management and have management responsibilities which are not 
compatible with unionization 

At Westinghouse, the supervisor, from first-line on up, is definitely a manage- 
ment member He has authority, in the interest of the company,.to hire, pro- 
mote, transfer, suspend, lay off, discharge, or discipline other employees. His au 
thority is not of a merely routine or clerical nature, but requires the use of 
independent judgment He is in fact a representative of the owners of the 
business in his day-to-day contacts with employees and with union representa- 
tives He cannot sit on both sides of the fence. Our success or failure in main 
taining sound labor-management relations depends more on first-line supervision 
t her single factor. 
iank the committee for the opportunity of appearing here todas 


han on any ot 

I want to tl 
If, in the course of your study, you feel that Westinghouse can provide any 
further information on its experiences with the act, please do not hesitate to 
call upon us. 


WESTINGHOUSE AND UNIONS THE CASE FOR (’OOPERATION 


Address by Gwilym A. Price, president, Westinghouse Electric Corp. and intro- 
duction and comments by James B. Carey, president International Union of 
Electrical, Radio and Machine Workers, (CIO) at the IUE—CIO fourth annual 
convention, October 10, 1952, Pittsburgh, Pa. 

The need for improved cooperation between unions and management has long 
been recognized. The significance of this event is that it represents one of the 
few times in industrial history, and the first time in the history of the IUE—CIO, 
that the president of a major company has addressed union representatives at 
an annual convention. 

Introduction by Mr. Carey. For the past few days, the newspapers in this and 
other communities seem to have become fascinated by the fact that the IUE—-CIO 
convention invited to one of its sessions the union’s second largest employer. It 
is not really a spectacular event, nor an unprecedented one, in the CIO. Other 
CIO unions have, from time to time, invited to their conventions employers, em- 
ployers with whom they achieve amicable relations. 

Recently, too, Pittsburgh witnessed the start of a joint speaking tour of our 
Nation’s steel centers by CIO president, Philip Murray, and the president of the 
United States Steel Corp. For the IUE—-CIO, however, it is an unprecedented 








if 
il 
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event to invite the president of a billion-dollar corporation to address our con- 
vention. We see no reason why it should not happen again whenever a large 
group of our members have found it possible to bargain equitably and gainfully 
with an employer. 

We do not agree with all the things for which our guest this morning stands, 
nor will we probably agree with all the things he may say to us. To expect 


that would be as illogical as to expect him to agree with all our program and 
ies and all the things that we have said from this platform during this 
ention. 


Vhat is important is that we have found a way to sit down, discuss, yes 

even argue—and then resolve our differences in a truly American spirit of 
give and take to produce a settlement that is essentially fair and just. That’s 
the spirit and certainly the only justification for collective bargaining. 

The IUE-Cl1O effectively bargained collectively with the corporation headed 
by our speaker. It was made possible in our negotiations concluded just 2 weeks 

I told you about that agreement earlier in this convention 
In my invitation to President Gwilym Price, I told him he would find in our 
convention a most attentive audience. I am sure it will be. I can also tell him 
now that this international union wishes that other employers in this critical 
defense industry were all capable of contributing the quality and quantity of 
fairness, reasonableness, and mutual respect which Westinghouse contributed 
in our recent negotiations. I hope that this event may open a broader road 
toward mutual respect and toward an even more effective bargaining in these 
coming years. Moreover, I hope that in one sense the appearance of our guest 

this platform this morning does set a precedent. It might stimulate the idea 
of inviting labor representatives to meetings of stockholders. 

I'm pleased to present to this convention the president of the Westinghouse 
Electrie Corp., Gwilym Price. 

Mr. Price: Mr. President, and ladies and gentlemen of the TUE, you know, 
the only invitation card that’s necessary for a Westinghouse stockholders’ meet- 
ing is a stock certificate. As a matter of fact, in our stockholders’ meetings, we 
have been favored with several visits from representatives of this union, and I 
think they would be glad to tell you that they were listened to with respect 
and they were treated with courtesy. 

This morning I feel somewhat like the scholarly lady who boarded a bus, sat 
down in the only available seat, spread out a map of Manchuria and Korea on 
her lap, and studied it very carefully. The man sitting next to her was slightly 
inebriated. He leaned over and said: “Shay, lady, are you sure you're on the 


| 


right bus? 


Step to better understanding 


lo an extent, I imagine that many of you are asking that same question about 

me. For my own part, I appreciate your inviting Mr. Blasier (Robert D. Blasier, 
Westinghouse vice president in charge of industrial relations) and me to this 
meeting for at least two reasons. In the first place, I think that the very fact 
that we have been invited to share this platform with your leaders is another 
step toward better understanding between the management of Westinghouse 
and your union. In the second place, it emphasizes the vital importance of em- 
ployee relations or, in the broader sense, human relations. I hope that this 
action today will also be a forward step in our joint efforts to solve our problems 
in this field, 
Since a week ago, when I accepted your president's invitation to talk to you this 
orning, I have given considerable thought to what I might say. I recognize, 
as IT am sure you do, that this is a new and unusual experience. In general 
there seemed to be two possibilities. The easier choice seemed to be a sort of 
“get acquainted” talk. I discarded that possibility. It also seemed pointless to 
liscuss or to “rehash” any of the differences between our management and 
your union in recent years. 

Finally, because I felt sure, from the nature of Mr. Carey's invitation, that 
the members of the International Union of Electrical Workers would prefer a 
straightforward talk on just where we stand on unions, what we feel we should 
do, what we think you and other unions should do, and why. That. is the sort 
of talk I prefer to make. 


Westinghouse union policy 

[ hope that in selecting this topic I have picked the right bus, even though 
e map I unfold may be somewhat unfamiliar. Meanwhile, I can assure you 
case you believe that management is unfamiliar with the union map—you 


t} 
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just don’t know how well it has been placed before us by your leaders at the 
bargaining table. 

In outlining Westinghouse union policy at this fourth annual convention of the 
IUE, I would like to turn back to a letter written to our employees on June 2s 
1950, about 2 months after the IUE first became an official representative of 
Westinghouse employees. In that letter I outlined the basic Westinghouse policy 
regarding unions, and I would like to repeate a portion of it here. I quote: 

“Westinghouse has cooperated and will continue to cooperate with responsible 
unions in their desire to improve constructively and soundly the working condj 
tions and welfare of the employees they represent. 

“It is natural that management and unions at times will disagree with each 
other. This is simply democracy at work. However, management believes that 
no differences need be so great that they cannot be settled peacefully over the 
bargaining table. 

Future planning required 

“In considering any union requests, particularly of an economic nature, man- 
agement must always consider the problem from the standpoint of the future 
well-being of the company and its employees. It is not what conditions will war- 
rant today, but the company’s ability to carry increased costs in the face of con 
tinually changing conditions, that must be kept in mind by management. 

“Only by such a policy can management provide jobs in the future as well as 
today, and bring the greatest possible permanence to all benefits derived fron 
Westinghouse. I believe this is a policy to which employees as well as manag: 
ment can sincerely subscribe 

“By announcing and adhering to this policy, Westinghouse management hopes 
to provide the basis for wholesome, constructive union relations that will benefit 
unions, employees, owners, customers, and the community at large.” 

As clearly as I can state it, that is still our policy on unions. I think it shows 
an understanding of the problems and aims of our employees and the unions that 
represent them. But, important as such understanding is, that’s only one part 
of the story. 

Let me explain some other parts from management’s viewpoint. 

The basic responsibility of management is to manage its business successfully 
An absolute necessity in successful operation is profitable operation. 


Must maintain fair balance 

But in achieving this goal, it is the responsibility of management to maintain 
a fair balance between employees, stockholders, and customers. Now I think this 
point is reasonably clear, but because it is so very important I want to cite a few 
examples just to make sure there is no misunderstanding. 

Let’s take the customer first. Suppose management skyrockets wages for its 
employees or dividends for its stockholders. What happens? The price of the 
product increases and the customer decides it is not a fair value, and he tells us 
so by not buying. Result—the company is forced to cut wages, or dividends, or 
both, or go out of business. 

That’s the simplest example. Now take the case of the stockholder. He pro- 
vides the company with money called “risk capital.” The risk comes in becaus 
our country operates on a profit or loss system. Very simply, the stockholder is 
betting that management will use his money wisely, and that all employees will 
do their work well and a profit will be realized. And he rightly expects a share of 
that profit. 


Role of risk capital 

Now I want to expand on this point just a bit, because right at this time this 
matter of risk capital is more important than it ever was before. This money 
is used to put the company in business, to keep it in business, and to make it 
grow. It provides the plant and tools every company needs. At Westinghouse, 
this cost is $8,943 per employee. 

If the company doesn’t succeed and grow, it first stagnates, then dies a slow 
death, or gets new management that will make it succeed and grow. So there 
is constant need for new risk capital. But there is less reason for a man to 
risk his money today than ever before in our history. This is true because 
the Government first taxes the profits a company makes, thus taking from the 
investor a considerable part of the profit he is entitled to. 
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ind more tages 

But to make matters worse, the investor then has to pay a heavy tax on the 
dividends which are paid to him for taking the risk in the first place. As a 
result, When the private investor is faced with a lot of risk and little reward, 
it isn’t easy to convince him that he should provide the money we need and 
want. 

Under these circumstances, you can readily see that if we give the share- 
holders or owners of our business less than a reasonable return on their money, 

ile unreasonably raising wages or cutting prices, it isn’t long before the risk 

oney dries up. So once again the company faces failure. 


The nationalization myth 


As you and I both know, there is a small minority in this country which 
favors another way of providing capital for business ventures. They want 
ipital provided by the state, or, in other words, Government ownership. We 

» not have the time for lengthy discussion of this subject, but I do want to 
call your attention to two points. First, this American profit or loss system 
has provided better living for more people than any other system in history. 
Second, the nationalization of business and industry has failed wherever it has 
been tried. 

It is in the interest of all of us to maintain the supply of risk capital, which 
we must have to continue the American profit or loss system. To me, it is en- 
couraging that 26,000 Westinghouse employees have voted to support this belief 
through their purchases of Westinghouse stock. 

In the third example, if we should unreasonably increase the stockholders’ 
dividends or cut the price of the product for the customer at the expense of 
the employee, we all know what would happen. Our employees would either 
go to work for someone else, or there would be a strike. One way or another, 
the company would soon be without employees. Once again it would face 
ailure. 

Fairness and firmness 

What does management do under these circumstances, where three separate 
groups are naturally pulling for their own advantage? It sets up what it 
believes to be a fair policy for each one, and enforces it firmly. 

I imagine that you will be most interested in Westinghouse policy for the 
employees, the group you represent. 

Very briefly, this policy breaks down into two parts: What we should do for 
our employees, and what we think our employees and their representatives 
should do for us, 


Vanagement obligations 

We feel that our obligations include: 

First, respect for the rights and dignity of every employee as an individual. 

Second, strict fulfillment of the contracts we make with your union as a 
representative of our employees. 

Third, we want Westinghouse to be a good place to work. By that I mean 
we want our employees to enjoy good working conditions, and we want to con- 
stantly improve their welfare, within the limits of reasonableness and our eco- 
nomie ability. Actually, our success in realizing this third point is to a large 
extent in the hands of employees themselves. For example, your union has called 
to the attention of the public that Westinghouse pays top wages. We can only 
continue this course if we get full value for the wage dollar. 


Union obligations 

So much for our obligations. Now what do we expect the employees and the 
inions to contribute? What are their obligations? 

First, we expect the unions to live up to their contracts. The most important 
obligation the unjon assumes in any contract is its agreement not to interfere 
with production during the life of that contract. Only if that commitment is 
honored by the union can Management schedule production and satisfy the 
ustomer who must be able to count on Westinghouse if all of us—management, 
employees and stockohlders—are to succeed. 


The strike toll 


Second, we expect the unions to use every amicable means of settling honest 
differences at the bargaining table before resorting to a strike. I don’t have to 
tell you about the hardships everyone suffers during a strike. But piled on top 

f these hardships are equally serious future losses shared by the company and 
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the employee. For the company, these future losses mean business and market 
position lost to competitors. This inevitably means lost opportunities for bett 
jobs and better wages. 

And, finally, we respect union leaders and we think the union should respect 
management Irresponsible name-calling and tactics designed to influence th, 
employee to hate the company can only make this job of getting along 1 

ifficult. 

You have heard our policy, what we expect to do, what we think the w 
should do. We think that our program is fair, and we plan to follow it fir 
and reasonably I can assure you that this is neither a get-tough policy 
s it a pushover policy It is primarily an offer of cooperation which I | 
our union will continue to respond to 

What I have tried to make clear are the facts of mutual interest and mu 

rogress, that indeed we are dependent on each other. Our objectives are the 
same 


Interdependence is ke 


Business management and union leadership have no greater task today 
make “ar these facts of interdependence. Understanding and unity, 
harity, begin at home. We cannot have national unity without unity o 
oenl level. And the place to begin to achieve that unity is in the individ 
business, in the development of confidence and trust and teamwork between ma 
ager and employee. That's what we've been trying to do today. I hope that 
have made some progress. 
Thank you, Mr. Carey, for your invitation, and you members of the IUI 
our courteous attention 
Mr. Carey. Well, it was unusual 
I sincerely appreciate and the convention has demonstrated its apprecia 
of the splendid response to our invitation directed to the two officials of 
Westinghouse Electric Corp 
Our union owns a little stock in this corporation. We have an interest in add 
m to our interest in the labor policies of this company. We have an interest as 
as well in its continued success. This stock that we own represents five 
shares In fact, we own five shares in every corporation that we deal wit 
It’s part of the policy of the organization to sustain our pension program for tf) 
aff people on that basis, and it also gives us the privileges President Pric: 
Westinghouse, indicated. We have an open invitation to the stockholders 
ng, because we hold stock certificates, and it also gives a little information 
ibout the financial situation of the corporation And we recognize that the 
continued success and the expanded opportunities of the corporation make our 
iob of negotiating much easier. 
I appreciate the friendly spirit in which the convention received our 
I hope our guests will 


guest 
remain with us, and now that they are guests of the 
convention, if Bob Blasier and Bill Price have any wage problems of their own 
nd want the assistance of our negotiating committees, we will be glad to 

cord them that opportunity 

Both guests know our committees very well, and I think it’s fine that we 
mphasize this wide and ever-widening area of agreement rather than to delve 
nto the history of some disputes that we have had from time to time. I look 
orward to a better era and an even greater, more productive relationship as 
ime goes on. We don’t want any pushover management, nor do we want 
management to consider that we’re a pushover. The kind of policy as expressed 
before this convention is the kind of policy on the part of a corporation that 
will make possible improved relationships throughout the entire industry. I do 
hope that other employers that we deal with may gain some light from this 
morning’s session of our convention. 


Thanks to Gwilym Price, thanks to his corporation for making it possible 
for him to be here at this convention. And a particular word of thanks to Bob 
Blasier, because the policies that he now represents, as expressed by Mr. Price, 
are the kind of fine, decent, relationship that we hope to develop, improve upon, 
and make our contribution to the well-being of all the people of our country and 
to the world. 

Thank you. 
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TESTIMONY OF CLIFFORD F. HAWKER, VICE PRESIDENT, 
ARMSTRONG CORK CO., LANCASTER, PA. 


Senator Gotpwater. The next witness is Mr. C. F. Hawker of the 
Armstrong Cork Co., of Pennsylvania. 

Mr. Hawker. Mr. Chairman, my name is Clifford F. Hawker. I 
vice president for manufacture of the Armstrong Cork Co., whose 
cipal office is in the city of Lancaster, Pa. 

My company manufactures and sells a wide range of products 
pproximately 350), classifying generally as hard surface floor 

verings, building materials, insulation materials, natural cork and 
: compositions ‘and glass containers and closures, 

My company operates 18 plants, 16 of which have collective-bar- 

ning agreements with 25 different local unions. Sixteen of these 

il unions are affiliated with the American Federation of Labor, 
th the Congress of Industrial Organizations, and 1 with district 

_ United Mine Workers of America. The company also has labor 
tracts with many building and construction trade unions in local 

where our insulation produc ts are installed. 
sefore proceeding with my testimony about spec ific sections of the 
r-Management Relations Act which art of concern to my com- 
pa : I should like to make a few general remarks. I have read with 
reat interest the testimony of many previous witnesses before this 
imittee and the House committee. While I agree that certain 
endments would improve the law in the public interest, it is my 
asic contention that there is nothing ae ly or fundamentally 
rong with the law as it standstoday. It has proved itself rather well 
n penaeaae If, however, amendments are to be made, I have some 
ggestions and comments for your consideration. May I suggest 
also ne in making your final decisions with respect to ¢ changes in “the 
Labor-Management Relations Act, you review carefully the clear 
aa concise presentation of industry’ s labor relations problems ex 

essed to you on March 25 by Dr. W. J. McGill of the Standard Oil 
o. of Indiana. My remarks will furnish further substantiating evi- 
lence on three points he discussed and will cover several additional! 
spects of the Labor-Management Relations Act. 

Careful examination of the testimony presented to you thus for 

ill reveal, I believe, that industry representatives, generally, are 

Weng modification of the law in order to make it better serve the 
public interest. The tetsimony of organized labor, on the other hand, 
as been directed toward eliminating of those few provisions in the 

it Which have tended to limit the exercise of monopoly power by 

ons. Big labor is behind the times. Its representatives are stil] 
laiming that unions are weak and defenseless—that they need to be 
protected from the villainy of ruthless employers. 

While this might have been true a decade or so ago, it certainly is 
today. No single corporation in the Nation—no matter how 

rge—wields power comparable to that which is vested in any one 

of several large international unions. 

When Congress enacted antitrust legislation, it was not concerned 

th protecting the corporations. Rather the single thought was to 

protect the public interest by curbing monopoly. And, we all « 

cree that antitrust laws have done this most effectively. Today a 
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unions loom on the horizon as a threat to the public interest throug 
the exercise of monopoly power. It is plainly the duty of Congres, 
to curb this power in the same fashion. Unions do not need pro 
tection from employers—they need regulation by Government—if we 
are to pes vent them from completely controlling the economic lif 
of the Nation. 

The attitude of some representatives of industry is somewhat sul 
prising tome. Not long ago I urged the industrial relations man 
of a larg company to give you, through testimony, the benefit of | ; 
voahh of experience. He declined, exphi ining that he had no right 
to expect Congress to fight industry’s battles. His position would 
have been more understandable if his company’s record had been mor 
consistent in opposing the excesses of organized labor. However, his 
firm granted the union shop several years ago because it was fina 
cially unable to take a strike over the issue. There may be many con 
panies ina similar position. Hence, it seems to me to be in the public 
interest for Congress to halt the spread of compulsory unionism. ‘Ty 
employees of companies like that of my friend who want and deserve 
freedom of choice on the question of union membership need 
he Ip. 

The present law makes it difficult to stand in opposition to th: 
union shop. Unions have convinced the public, and in far too many 
cases management as well, that the present form of union shop is harm 
less and merely safeguards the unions against free riders. The com 
pany is not required to discharge an employee for any reason othe 
than nonpayment of dues—yet this precise clause in the Labor-Man 
agement Relations Act is primarily responsible for the rapid sprea 
of compulsory unionism. Superfici: ully it appears to exempt employees 
er certain objectionable aspects of union membership to which they 
may be opposed because of religious or moral scruples. ¢ ‘onsequently, 
t has deceived many management representatives into granting union 
shop contracts. The fact is, however, that the employee must still ‘oin 
the union, whether he wishes to or not, and must submit to all the 
regulation and dictation that membership entails. His only means 
of escape is to fail in payment of dues, in order to be expelled from 
the union—and lose his job in the bargain. 

Those of use who have resisted the union shop and have suffered 
costly strikes in the process are becoming increasingly alarmed : 
more and more companies are dupe 1d into believing today’s union ep 
is harmless. If this session of Congress amends the Labor-Manage- 
ment Relations Act to require employers to discharge those employees 
proclaimed Communists by the uwnion—as has been seriously sug 
gvested—we ph have the most vicious type of union shop ever co’ 
ceived. What better tool could a union leader want than the powe1 
to rid his local of troublesome members by merely proclaiming then 
Communists. There would be no need even to have the formality of 
kangaroo court. The labor-relations executive I mentioned a moment 

yo insists that his firm cannot fight the union shop because today’s 
law implies that compulsory unionism is compatible with democrac\ 
Chis impression needs correction. Congress can and should correct it 
This would go a long way toward restoring the balance of te be 
tween labor and industry which today is weighted heavily in favo 
f unions. 
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There is a difference between the intent of the act, as indicated by 
congressional debate at the time of its passage, and its administration 
ind interpretation by the National Labor Relations Board and the 
ourts. The Board has, in several instances, reversed the intent of 
several provisions of the act and has watered down or nullified other 
provisions. Numerous unsound and inequitable practices, which Con- 
vress never intended, have resulted. 

In the testimony that follows, I propose to draw from case expe- 
riences in my own company that illustrate some of the distortions of 
ntent which need correction. I also hope to show that some of the 
allegations against the present act have no basis in fact; and that cer- 
tain amendments which have been presented to you are not consistent 
with the basic purpose of the law. 

Free speech in representation cases. One amendment you are con- 

-idering is designed to broaden the free-speech provisions of the act to 

clude representation cases. This amendment we heartily endorse 
al we insist that a free-speech section should never have been neces- 
sary in the Labor-Management Relations Act in the first place. The 
Constitution gives to employers and labor organizations alike the right 
to discuss problems of mutual interest with employees. 

However, the narrow and biased administration of the law by the 
National Labor Relations Board makes it nec essary now for Congress 
to reaffirm the employers’ constitutional right of free expression. 

My company believes it is good business practice to keep its em- 
ployees currently informed on all matters of interest to them. In- 
formative talks to our employees have been made—and will continue 
to be made—by the president of the company, and others, all down 
the line to our lowest ranking supervisor. 

Under the Wagner Act, when a union appeared on the scene, em- 
ployees must have thought the cat had management’s tongue. Few 
employers in those days tisked the wrath and sanctions of the Board. 
The mere mention of the word “union” by management was wrong— 
the Board warned. 

Our management people felt that we were not faithful to our em- 
ployees in the days of the Wagner Act. Most of our employees ex- 
vected—yes, even asked for—advice concerning union organization. 
But, we were afraid to express our honest opinions, because anything 
stated by employers in those days that was critical of unions or union 
leaders, was considered by the Board to be illegal if the union lost the 
election. On the other hand, there was no restriction whatever as to 
what the union could say about the employer. He was expected to 
sit idly by regardless of the irresponsible and distorted statements 
made by union leaders. The whole intent of the Wagner Act and its 
administration was to foster the rapid growth of unions. Has in- 
dustrial growth ever been guaranteed by law and administration to 
the same degree ? 

Whether you agree or disagree with what we might have told our 
employees about unions, if we had been free to do so, you cannot deny 
that we had the right to talk to them. And that right, exercised 
within reason, should not at any time be infringed by a Government 
body. 

a omeress said so when it condemned the Wagner Act decisions of 
he Board and wrote into the Taft-Hartley law that pte acme and 
nions alike could speak freely to employees so long as such “views, 
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argument, or opinion contains no threat of reprisal or force or promise 
of benefit.” 

We talk to our employees today. We answer their questions as best 
we can. And we try to keep them informed at all times. We don't 
stop talking when a union organizer appears, or even after his union 
becomes the recognized bargaining agent for our employees. 

Sometimes a union leader makes a misstatement about a representa 
tive of our company. Or, he may voice a half-truth concerning our 
policies or products. He may even go so far as to say we treat our 
employees unfairly and pay them poorly. When this happens, we 
lose no time in setting the record straight. 

When a union is attempting to organize a plant, we hear the wildest 
and most reckless statements about our company and the people who 
manage it. If what they say were true, we wouldn’t be able to stay 
in barons Of course, the statements are made for effect—to sway 
votes in favor of the union. Yet we must be extremely cautious i) 
aan such union propaganda because Board rulings have had 
the effect of denying employers the right of free speech in connection 
with representation elections. 

The Bo: ird quest ions our right to tell employees facts about unl 
and union leaders—not because our statements contain threat 
promises of benefit, but merely because the statements are made at thi 
time of an election. Apparently the Board believes free speech is 
only a limited right of employers—one that may be exercised whe 
there is nothing important to say but not when there is something vita 
that should be s aid. 

Recent Board interpretations go even further in discouraging e 
ployers from expressing their opinions at election time. If a factor 
manager calls his employees pountnes to discuss the issues, the unio: 
organizer demands that he be given “an equal forum”—the sam 
opportunity of tall king toe mployees on company time and oe Ses, 
If his request is refused, the Board holds that the denial constit 
grounds for setting the election results aside—but only if the w as 
loses. of COULSE 

Just how far the Board will extend its newly developed doctrine of 
“equal forum” in future decisions remains to be seen. On March 26, 
1953, the employee s of one of our plants voted decisively to reject 
CIO union. The manager of that plant held meetings with his em- 
ployees the day before the election. The international representative 
of the union has now filed formal objections to the election. In his 
complaint he stated: 

The company interfered with the rights of employees’ free choice—by conduct 
ing meetings on company time 1 day before the election and refusing the unio! 
the opportunity of equal facilities and time. 

In this particular instance the nna were not held on company 
pre ‘mises. They were conducted in a public meeting hall away from 
the plant which was rented for ile occasion. The union had the sam 
opportunity to rent a hall. The meetings were held outside of normal 
working hours, although employees, if they elected to attend, were 

paid for their time. The union also may pay men for attending its 
cme Although the company meetings were announced 3 days 
in advance, the union request came on the day they were to be held 
too late for similar union sessions before the election. Finally, the 
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request was not actually denied. Our manager notified the 
representative that the meetings were being held off company 
premises at times other than normal working hours, and that the 
ynion consequently had an equal opportunity to hold such meetings. 
lhe manager and foremen of this plant hold regular employee meet- 
os every month the year around to discuss mutual problems. Yet 
never receive a request from interested unions for an “equal forum” 
pt at election time. Aren’t they interested in employees except 
en it is possible for them to vote in favor of the union? This tends 
prove that unions employ the “equal forum” dodge merely as a 
ns of gagging the employer when there is something vital he 
nild be telling his employees. Naturally, the unions don’t want 
employer to speak, for it is manifestly easier to sway votes in favor 
of unionization when the union side of the story is the only one given 
whe loyees. 
e Board has not yet ruled on the case I have just cited. However, 
e Board decides that the election results should be set aside because 
allegedly denied the union “an equal forum,” it will indicate that 
‘employer has no right of free speech during representation elec- 
ns. This right should certainly be guaranteed to e niptoyeds in such 
ations by an amendment of the type you currently have under 
nsideration. At the same time, it would be sdeiiale to consider 
visions which would make union representatives responsible for 
‘actions and statements during election campaigns. They should 
i. prohibi ted from making threats of reprisal or promises of benefit 
mployees just as employers are. Perhaps then we would have 
mpaigns conducted with less heat and more light. Employees are 


tled to all of the faects—from both sides—before making up their 
ds on a matter of representation. It is neither in their interest nor 
public interest to ask them to decide under circumstances whie h 


| the employer eff ctively gag gged and the union | engaging in un- 
ited distortion and falsification. 
Carvin g craft units out of plantwide bargaining unis: We suggest 
revision of the present law to protect b th employers and unions, 
whose historical collective bargaining relationships have been stabi- 
ed on an industrial-union basis, from the disruption caused by the 
Board in carving craft units from established plantwide bargaining 
nite 
"One of our plants which employs about 200 people was represented 
‘11 years by the CIO United Rubber, Cork, Linoleum and Plastic 
Worlslia of America under a plantwide unit covering all hourly 
employees. Last year an AFL union, the Boilermakers, Iron Ship- 
builders, and Helpers, petitioned the Board to establish the main- 
ienance department as a separate unit from the rest of the plant. The 
boilermakers’ petition was discouraged at the regional board level 
because on two earlier occasions the Board had turned down similar 
petitions by other AFL unions to establish the maintenance depart- 
ment as a separate unit. The Board had ruled that the maintenance 
department as a whole was an inappropriate bargaining unit in 
that plant. 
The union accepted the Board’s advice and withdrew its petition, 
then promptly filed for seven separate craft units. The Board found 
five of these crafts to constitute appropriate units and conducted five 
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separate elections—all of which the AFL won. These 5 craft wnits 
are made up of 2 welders constituting 1 unit; 2 other units have 4 
electricians and pipefitters each; another unit is made up of 5 sheet 
metal workers; and the largest unit consists of 12 machinists 
millwrights. A total of 27 employees was thus separated from a p!| 
wide unit where they had established many years of seniorit 
protection against layoff. 

This is not all. The other men engaged in mechanical functions 
(1 carpenter, mason, 1 lubricator, 2 saw filers, 2 setup men, 1 belt 
and elevator mechanic, 1 tool attendant, and 1 pipe coverer) remained 
under the jurisdiction of the CIO. While these men would norma 
advance through mechanical jobs, the fact that they do not belong ti 
any of the five craft units gives them no more status than newly hire: 
elnp sloyees if the y are moved into one of the craft units. We hia 
tained before the Board that this was an unworkable situation, 
our experience proves it. 

At another one of the company’s plants where there had been a C1O 
plantwide bargaining unit for many years, an AFL union petitic ed 
for 11 separate crait elections. The Board ruled that three of thi 
eleven were map propriate—consistl ng of 10 painters, 20 lubricatoi 
and 12 garage mechanics. In addition, e ighty- a 1 jobs in this ma 
Lehance ‘departme t were not petitioned for ' 1 e AF L eve) thoug 

» jobs are related to 7 of the 11 crafts 

eo the 8 elections conducted by the Board, the pees won 6 cons 
ing of 144 machinists, 117 millwrights, 95 electricians, 59 pipefitte 
25 wel ‘Ss, and Zo Carpenters, and the C1O retained 2 of the so-~ 

g 7 t-metal workers and 4 blacks 
irgains for 435 employees in the mechanical 
CIO represents 173 employees in the same 
well as nearly 3,000 production employees i 
i Not the least of our problem is the possibility 
sputes between the CIO and AFL craft units. For 
has been our practice to bring millwrights (now AFL 
into the plant on Sunday, when our plants are operated 6 days, t 
spect drives on various pieces of equipment. The first operation is 
to remove the metal guard and the last is to re plac e the guard. Ka 
these operations takes from 5 to 10 minutes. This work has bee! 
performed by millwrights for years. Now the sheet-metal work 
(CLO) request to be called in for this work—10 to 20 minutes on ea 
drive with from 2 to 4 hours of loafing between the 2 operations 

So-called labor unity, given lip service at the national level, does 
not exist at the local plant level. We spent over 120 hours negot 
ating a labor agreement with the AFL union for the 6 crafts it rep- 
resents. This agreement contains no reciprocal seniority provisio1 5 
for the CIO group. Similarly the CIO contract does not recognize 
any of our employees under contract warns. AFL. 

Shortly after the AFL agreement was in effect a layoff occurre: 
affecting some employees covered by that eee A few months 
earlier those employees would have found employment in other parts 
of the plant—exercising their plantwide seniority to replace newer al 
less experienced employees, and preserving for the company a reser 
voir of trained employees to be available when their skills are again 
needed. In this layoff, however, we were compelled to dispense with 
the services of skilled and reliable employees because there was no 


sting ot 64 shee 


‘Today tl 
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place for them in the relatively small unit represented by the AFL. 
~ At still another of the company’s plants the AFL petitioned for four 
raft units to be carved out of a CIO plantwide unit which had beer 
tablished for many years. Fifty-three employees were involved 
out of a total plant complement of about 600. The Board found all 
of these units appropriate and ordered four elections. As a result of 
he elections, the AFL took over one bargaining unit consisting of two 
ipenters. All of the rest of the plant remained with the C ‘TO. 

This forced us to take the time to negotiate a complete labor agree- 
ment with the AFL for the two carpenters. These are examples of 

he time-consuming burdens which are placed upon employers by the 
Board. Not only are such narrow interpretations imposing an un- 
necessary load upon employers, but they also tend to create industrial 
inrest which is contrary to the basic purpose of the act. 

Section 9 (b) (2) as applied by the Board, invites, if indeed it does 
not encourage, union raiding. This disturbs historic: ‘al bargaining re- 
lationships ¢ and interferes with peaceful labor relations. We suggest 
that the narrow interpretation the Board has placed upon this sec- 
tion be corrected in such a way that no craft units could be carried out 

hitherto homogeneous plantwide unit. However, if Congress 
finds it necessary to continue the craft union conception of an ap- 
propriate bargaining unit, it is suggested that such policy should pro- 
vide that if the m: jority of the ‘employees of a plant maintenance 
artment are determined by the Board to be true craftsmen, then 
whole department should stand for an election as one appropriate 
init. One union would then represent the entire maintenance de- 
partment, thus avoiding the troublesome problem of dealing with two 
r more unions representing a group of employees whose interests, 
supervision, and working conditions are alike. 

Secondary boycotts. It is proposed to liberalize the ban on second- 

y boycott activities to permit employees of a secondary employer 
to refuse to do work of the primary employer, whose employees are 
engaged in a legal strike. We submit that this proposal will have the 
effect of “burdening or obstructing commerce by preventing the free 
flow of goods in such commerce.” 

The Taft-Hartley law was written specifically to eliminate all 
secondary boycott activities. Any modification of this ban would 

ve disastrous results. Let me cite an example from my company to 
llustrate what could happen. 

Our company produces, among other commodities, cork composi- 
tion sheets from which gaskets are cut principally for the automotive 
trade. The factory which produces gaskets went on strike in 1950. 
While our operations were shut down, we arranged with a competitor 
to supply gaskets to our largest customer. This large customer was 
n turn able to supply his trade. This is a sensible arrangement in 
the event of a strike. 

As we understand the proposed amendment, however, it would 
vive the employees of our competitor, under such circumstances, the 
privilege of refusing to produce cork gaskets for our customer, and 
serious harm would be done to an innocent party. 

How much economic strength must a union have in order to carry 
out a successful strike? There is no evidence that economic strikes are 
any less effective today than they were under the Wagner Act. We 
neither broke nor shortened our 1950 strike by endeavoring to have our 
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customers’ requirements supplied by others. As a matter of fact, 
that strike resulted in a serious and permanent loss of business fo, 
us. Prior to the strike, this large customer gave us all his business. 
but since the strike he has consistently given a significant part to ow 
competitors, 

We understand that you are also discussing a possible compromise 
provision which would legalize a secondary boycott of struck work 
when the employees of the subcontractor are members of the same 
union engaged in the primary strike, and when the boycott itself 

not restrained by a collective bargaining agreement. This 
compromise. In nearly all cases the same international union would 
be involved in both companies—as it was in the case just cited. Th 
rubber workers represented employees in our plant and also the em 
ployees of our compe titor. 

Here is another ex unp le of the effect on our operations if the ba 
on secondary boycot tts is liberalized. Two important products of } 
conte are linoleum and felt-base floor caren ne manufactured 

‘largest plant in Lancaster, Pa. Felt backing material for thes 
products was supphi m exclusive ly in 1948 by our Fulton, \. ie oe p! int. 
which was closed for 129 days that year by a strike. The main issu 
was the union’s unsuce on attempt to obtain a union-shop agreement, 

No dispute existed at our Lancaster plant, where a different CIO 
nternation ial union was operating under a contract containing a firn 
no-strike clause. However, if you liberalize the secondary boycott 
provision, we will have great difficulty securing no-strike clauses 
our contracts because the union will insist on being in a positior 
hoycott if the occasion should demand. If that had been the cas 
1948, our largest plant might have been shut down as a result of 
strike onlbid by another union 300 miles away. 

KF cethe more, if the ban on secondary boycott activities is liberaliz 
as proposed, it would have been possible for the employees of outside 
firms—which supplied the felt to keep our Lancaster operations going 
in 1948—to refuse to process n iaterials for our use. By easy manei 
vering on the part of 2 or more unions it would be possible to put 2 
or more employers completely out of business. Innocent parties far 
removed from the primary dispute could be disastrously affected. 

We think that no current provisions pertaining to boycotts should 
be removed or further weakened. On the contrary, such provisions 
should be strengthened. For example, a union should be prohibited 
from making a direct demand of an employer to terminate business 
relationships with another employer. The law currently forbids this 
type of pressure against a neutral employer only if the union exerts 
its pressure by trying to force the employees of the neutral employer 
to strike. 

Recently an international union demanded that my company cease 
using the facilities of a particular carrier with whom that union was 
engaged in a labor dispute. We were informed that similar demands 
were made of no less than 25 other users of that carrier’s services. 

We are well aware that a single card-carrying union member, 
standing in front of a plant entrance, can by peaceful means stop the 
driver of any other carrier upon sonnomehins the company premises. 
The single picket is thus carrying on concerted activity protected by 
law. If this happened, our shipping operations wouid stop imme- 
diately. 
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It was deemed wise to accede to this demand—and we did so for 

some period of time at a cost of $500 per week—in preference to freez- 
r the operations of some millions of dollars of invested capital and 

di ungering the employment of some 3,000 men. 

"hs others have said before me, the secondary boycott is a vicious 
exercise of power. It stops production, puts employees out of work 
without regard to their own free choice, penalizes innocent employees 
by loss of wages, and loads exorbitant costs upon the employer—some- 
times to the extent of destroying his business. Such action cannot 
possibly be construed as promoting labor-management harmony. 

Therefore, I contend that not only should the ban on secondary boy- 
cott activities of the present law be continued without change, but 
provision should also be added to ban threats to an employer to en- 
orce or enact such boycott activities 

Violators of the cooling-off per iod: It is proposed to amend the act 
so that an employee who takes matters into his own hands and pro- 
motes or participates in a wildcat strike during the 60-day cooling-off 
period will not be subject to any penalty under the law. 

This amendment is basically unsound and inconsistent with one of 
the main purposes of the act—to promote peace and stability in labor 
relations. 

Our collective-bargaining agreements provide that an employee who 

gages in a wildeat strike at any time during the term of the contract 

subject to discipline, including discharge. The union has agreed 
der contract that it will not process his case as a grievance because 

‘has acted contrary to the intent and purpose of the agreement and 

vithout the sanction of his bargaining agent. This is as it should be. 

My company, and the unions with which we deal, can now inform 
employees that such a contract provision is wholly in accord with the 
Taft-Hartley Act, which gives no protection to employees for irre- 
sponsible action. But we would be unable to negotiate such clauses 
f the law were changed as suggested. It is not realistic to say, as 
some have claimed, that employ. ers and unions can adequately protect 
themselves by continuing to write into their contracts punitive pro- 
visions for wildcat strikers. If the Taft-Hartley Act is amended to 
condone irresponsible action by an employee or group of employees 
during a period when the parties to an agreement are attempting to 
work out an amicable settlement, both employers and unions will be 
under pressure to provide immunity for wildeat strikers who can 
then act at anytime during the contract term. 

The Labor Board, knowi ing that you have such an amendment under 
consideration, has apparently decided to interpret the law as if the 
amendment were already passed. Interpretation can move faster than 
legislation. Ina novel decision made public March 15, 1953 (Mastro 
Products Corporation et al., case No. 2-CA-1799) the Board majority 
ruled that employees participating in a strike during the cooling-off 
period do not lose their status since the strike was motivated by reasons 
not connected with contract negotiations. 

Chairman Herzog and Member Murdock dissented and said in part: 

To us, the conelusion is inescapable that Congress determined in 1947 that 
the cause of industrial peace would best be served by total elimination of the use 


of economic weapons, no matter what the provocation, during the critical period 
of contract negotiation. 
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The present law specifically states that— 


* * any employee who engages in a strike within the 60-day period specifieg 
in this subsection shall lose his status as an employee. * * * 

Obviously, Chairman Herzog and Member Murdock are correctly 
interpreting the present act, but the Board majority is not. 

During World War II my company experienced numerous wild- 
cat strikes in several plants ‘engaged in munitions operations. Em- 
ployees who never worked in industry before found it difficult to 
accept the strain of war work. Some would stop work on the slightest 
pretext and close down the plant until their petty grievances were 
settled. Severe penalties should have been imposed, but neither the 
union nor the company could ferret out the instigators, and mass 
penalties would have meant a serious loss in war production. 

Today, with the help of the Taft-H: irtley Act, most of our em. 
ployees respect and observe collective- bargaining agreements. We 
have stable relations for fixed periods of time—and this is very im- 
portant in the successful operation of any business. We do not wish, 
nor can we afford, to return to World War II conditions. 

We submit that our experience, and that of industry generally, has 
shown that unions and employees at the plant level have not suffered 
by this provision of the law. On the contrary, it is safe to say that 
the cooling-ofl period has fost. rec intelligent and sane collective bar 
caining—an objective we are all interested in attaining. 

This presentation does not express the full limit of our concern. 
It has been confined to those sections of the law in which spe 
examples of my company’s experience could be cited. 

{mong the other amendments you are considering or revisions of 
the law that have been proposed, we cannot subscribe to the amend 
ment which eliminates the present prohibition of voting by repla ed 
economic strikers in re pres ntation elections; we would favor the 
umendment which requires a secret ballot by a majority of all em- 
ployees to authorize a union to engage in a legal strike; we believe 
om loyer should be required to bargain only with a certified unio 
after an NLRB election and that strikes for recognition should be out- 
aul and we would suggest that the definition of good faith bai 
gaining be clarified. 

In the consideration of the many proposed revisions to the Labor- 
Management Relations Act of 1947 that have come before this com- 
mittee, we respectfully urge you to strengthen the equality of bar- 
gaining power and responsibility established for labor and manage- 
ment in the present act, all to the desired end that the interests of the 
public will be protected. 

Senator Gotpwater. Thank you very much, Mr. Hawker. “ape 
statement will be printed in the record, and your remarks outside of 
your statement will also be incorporated. 

Mr. Hawker. Thank you. 

(The prepared statement referred to follows :) 


STATEMENT ON TAFT-HARTLEY AMENDMENTS BY CLIFFORD F’. HAWKER, 
Vice PRESIDENT, ARMSTRONG CorRK Co., LANCASTER, PA. 


My name is Clifford F. Hawker. I am vice president for manufacture 
of the Armstrong Cork Co., whose principal office is in the city of Lancas- 
ter, Pa. 

My company manufactures and sells a wide range of products (approxi- 
mately 350), classifying generally as hard surface floor coverings, building 
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materials, insulation materials, natural cork and cork compositions, and 
glass containers and closures. 

The company and its domestic subsidiaries experienced a sales volume of 
$202,373,467 in 1952, of which 31.3 percent represented wages and salaries. 
We employ approximately 13,000 employees. 

My company operates 18 plants, 16 of which have collective bargaining 
agreements with 25 different local unions; 16 of these local unions are af- 
filiated with the American Federation of Labor, 8 with the Congress of In- 
dustrial Organizations, and 1 with district 50, United Mine Workers of America. 
The company also has labor contracts with many building and construction 
trade unions in local areas where our insulation products are installed . 

Before proceeding with my testimony about specific sections of the LMRA 
which are of concern to my company, I should like to make a few general 
remarks. I have read with great interest the testimony of many previous 
witnesses before this committee and the House committee. While I agree 
that certain amendments would improve the law in the public interest, it 
s my basic contention that there is nothing seriously or fundamentally 
wrong With the law as it stands today. It has proved itself rather well in 
practice. If, however, amendments are to be made, I have some sugges- 
tions and comments for your consideration. May I suggest also that in 
making your final decisions with respect to changes in LMRA, you review 
earefully the clear and concise presentation of industry’s labor relations 
problems expressed to you on March 25 by Dr. W. J. McGill of the Staund- 

d Oil Co. of Indiana. My remarks will furnish further substantiating evidence 
on three points he discussed and will cover several additional aspects of the 
Labor-Management Relations Act. 

Careful examination of the testimony presented to you thus far will reveal, 
I believe, that industry representatives, generally, are urging modification of the 

w in order to make it better serve the public interest. The testimony of organ- 

labor, on the other hand, has been directed toward elimination of those 
provisions in the act which have tended to limit the exercise of monopoly 
er by unions. Big labor is behind the times. Its representatives are still 
aiming that unions are weak and defenseless——-that they need to be protected 
uu the villainy of ruthless employers. 

While this might have been true a decade or so ago, it certainly is not today. 

le corporation in the Nation—no matter how large—wields power com- 

» to that which is vested in any one of several large international unions. 

ien Congress enacted antitrust legislation, it was not concerned with “pro- 

ing the corporations.’ Rather, the single thought was to protect the public 

erest by curbing monopoly. And, we all can agree that antitrust laws have 

this most effectively. Today big unions loom on the horizon as a threat to 

ie publie interest through the exercise of monopoly power. It is plainly the 

duty of Congress to curb this power in the same fashion. Unions do not need 

protection from employers—they need regulation by government—if we are to 
prevent them from completely controlling the economic life of the Nation. 

Che attitude of some representatives of industry is somewhat surprising to 

Not long ago I urged the industrial relations manager of a large company 

give you, through testimony, the benefit of his years of experience. He de- 
clined, explaining that he had no right to expect Congress to fight industry’s 
battles. His position would have been more understandable if his company’s rec- 
ord had been more consistent in opposing the excesses of organized labor. How- 
ever his firm granted the union shop several years ago because it was financially 
unable to take a strike over the issue. There may be many companies in a 
similar position. Hence, it seems to me to be in the public interest for Congress 
to halt the spread of compulsory unionism. The employees of companies like 
that of my friend who want and deserve freedom of choice on the question of 
union memebrship, need your help. 

The present law makes it difficult to stand in opposition to the union shop. 
Unions have convinced the public, and in far too many cases management as 
well, that the present form of union shop is harmless and merely safeguards 
the unions against “free riders.” The company is not required to discharge 
an employee for any reason other than nonpayment of dues—yet this precise 
clause in the LMRA is primarily responsible for the rapid spread of compulsory 
unionism. Superficially it appears to exempt employees from certain objection- 
able aspects of union membership to which they may be opposed because of 
religious or moral scruples. Consequently, it has deceived many management 
representatives into granting union-sho]) contracts. The fact is, however, that 
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the employee must still join the union whether he wishes to or not, and 
submit to all the regulation and dictation that membership entails. His 
means of escape is to fail in payment of dues, in order to be expelled fron 
union—and lose his job in the bargain. 

Those of us who have resisted the union shop and have suffered costly strikes 
in the process are becoming increasingly alarmed as more and more companies 
are duped into believing today’s union shop is harmless. If this session of Cor 
gress amends LMRA to require employers to discharge those employees 
claimed Communists by he union—as has been seriously suggested—we 
have the most vicious type of union shop ever conceived. What bette 
could a union leader want than the power to rid his local of troublesome members 
hy merely proclaiming them Communists. There would be no need even to have 
the formality of a kangaroo court. The labor relations executive I mentioned 
# moment ago insists that his firm cannot fight the union shop because today’s 
law implies that compulsory unionism is compatible with democracy. This 
pression needs correction. Congress can and should correct it. This would 
a long way toward restoring the balance of power between labor and industry 
which today is weighted heavily in favor of unions. 

There is a difference between the intent of the act, as indicated by congres 
sional debate at the time of its passage, and its administration and inte: 
pretation by the National Labor Relations Board and the courts. The Board 


has, in several instances, reversed the intent of several provisions of the 
and has watered down er nullified other provisions. Numerous unsound and 
inequitable practices, which Congress never intended, have resulted. 

In the testimony that follows, I propose to draw from case experiences in m 
own compa! that illustrates some of the distortions of intent which need cor 
rectior I also hope to show that some of the allegations against the present 
act have no basis in fact; and that certain amendments which have been pri 
sented to you are not consistent with the basic purpose of the law. 


FREE SPEECH IN PRESENTATION CASES 


mendment y are considering is designed to broaden the free-spee 
sions of the act to include representation cases. This amendment 


tily endorse and we insist that a free speech section should never have been 


in the Labor-Management Relations Act in the first place. The Con 
ion gives to employers and labor organizations alike the right to discus 
oblems of mutual interest with employees. 

However, the narrow and biased administration of the law by the Nationa 
Labor Relations Poard makes it necessary now for Congress to reaffirm the em 
ployers’ constitutional right of free expression. 

My company believes it is good business practice to keep its employees 
rently informed on all matters of interest to them. Informative talks to our 
employees have been made—and will continue to be made—by the president of 
the company, and others, all down the line to our lowest ranking supervisor 

Under the Wagner Act, when a union appeared on the scene employees must 
have thought the cat had management’s tongue. Few employers in those days 
risked the wrath and sanctions of the Board. The mere mention of the word 
“union” by management was wrong—the Board warned. 

Our management people felt that we were not faithful to our employees in the 
days of the Wagner Act. Most of our employees expected—yes, even asked for 
advice concerning union organization. But, we were afraid to express our 
honest opinions, because anything stated by employers in those days that was 
critical of unions or union leaders, was considered by the Board to be illegal 
if the union lost the election. On the other hand, there was no restriction 
whatever as to what the union could say about the employer. He was expected 
to sit idly by regardless of the irresponsible and distorted statements made by 
union leaders. The whole intent of the Wagner Act and its administration was 
to foster the rapid growth of unions. Has industrial growth ever been guara! 
teed by law and administration to the same degree? 

Whether you agree or disagree with what we might have told our employees 
about unions, if we had been free to do so, you cannot deny that we had the 
right to talk to them. And that right, exercised within reason, should not at 
any time be infringed by a Government body. 

Congress said so when it condemned the Wagner Act decisions of the Board 
and wrote into the Taft-Hartley law that employers and unions alike could 
speak freely to employees so long as such “views, argument, or opinion contains 
no threat of reprisal or force or promise of benefit.” 
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We talk to our employees today. We answer their questions as best we can. 
we try to keep them informed at all times. We don’t stop talking when a 
on organizer appears, or even after his union becomes the recognized bargain 

g agent for our employees. 

Sometimes a union leader makes a misstatement about a representative of 

ompany. Or, he may voice a half-truth concerning our policies or products. 
He may even go so far as to say we treat our employees unfairly and pay them 
ly When this happens, we lose no time in setting the record straight. 

When a union is attempting to organize a plant, we hear the wildest and most 

less statements about our company and the people who manage it. If what 

y say were true, we wouldn't be able to stay in business. Of course, the 
statements are made for effect—to sway votes in favor of the union. Yet we 

ist be extremely cautious in countering such union propaganda because Board 

ings have had the effect of denying employers the right of free speech in 
nnection with representation elections. 

The Board questions our right to tell employees facts about unions and union 
eaders—not because our statements contain threats or promises of benefit, but 

erely because the statements are made at the time of an election. Apparently 
the Board believes free speech is only a limited right of employers—one that may 
be exercised when there is nothing important to say but not when there is some- 
thing vital that should be said. 

Recent Board interpretations go even further in discouraging employers from 
expressing their opinions at election time. If a factory manager calls his em- 
jloyees together to discuss the issues, the union organizer demands that he be 
given “an equal forum”—the same opportunity of talking to employees on com- 
pany time and premises. If his request is refused, the Board holds that the 
denial constitutes grounds for setting the election results aside—but only if the 
nion loses, of course. 

Just how far the Board will extend its newly developed doctrine of equal 
forum in future decisions remains to be seen, On March 26, 1953, the employees 
of one of our plants voted decisively to reject a CIO union. The manager of that 
plant held meetings with his employees the day before the election. The inter- 
national representative of the union has now filed formal objections to the elec- 
tion. In his complain he stated “The company interfered with the rights of em- 
plovees’ free choice—by conducting meetings on company time 1 day before the 
election and refusing the Union the opportunity of equal facilities and time.” 

In this particular instance the meetings were not held on company premises. 
They were conducted in a public meeting hall away from the plant which was 
rented for the occasion. The union had the same opportunity to rent a hall. The 
meetings were held outside of normal working hours, although employees, if they 
elected to attend, were paid for their time. The union also may pay men for 
attending its meetings. Although the company meetings were announced 8 days 
in advance, the union request came on the day they were to be held—too late for 
similar union sessions before the election. Finally, the union request was not 
ctually denied. Our manager notified the union representative that the meetings 
were being held off company premises at times other than normal working hours, 
and that the union consequently had an equal opportunity to hold such meetings. 

The manager and foremen of this plant hold regular employee meetings every 
month the year around to discuss mutual problems. Yet we never receive a re- 
quest from interested unions for an equal forum except at election time. Aren’t 
they interested in employees except when it is possible for them to vote in favor 
ff the union? This tends to prove that unions employ the equal forum dodge 
merely as a means of gagging the employer when there is something vital he 
should be telling his employees. Naturally the unions don’t want the employer to 
speak, for it is manifestly easier to sway votes in favor of unionization when the 

nion side of the story is the only one given to employees. 

The Board has not yet ruled on the case I have just cited. However, if the 
Board decides that the election results should be set aside because we allegedly 
denied the union an equal forum, it will indicate that the employer has no right 

f free speech during representation elections. This right should certainly be 
guaranteed to employers in such situations by an amendment of the type you 
currently have under consideration. At the same time, it would be advisable to 
consider provisions which would make union representatives responsible for their 
ctions and statements during election campaigns. They should be prohibited 
from making threats of reprisal or promises of benefit to employees just as em- 
ployers are. Perhaps then we would have campaigns conducted with less heat 
and more light. Employees are entitled to all of the facts—from both sides— 
efore making up their minds on a matter of representation. 
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It is neither in their interest nor the public interest to ask them to decide und 
circumstances which find the employer effectively gagged and the union engaging 
in unlimited distortion and falsification. 


CARVING CRAFT UNITS OUT OF PLANT-WIDE BARGAINING UNITS 


We suggest a revision of the present law to protect both employers and uniuns 
whose historical collective bargaining relationships have been stabilized or 
industrial union basis, from the disruption caused by the Board in carving « 
un from established plantwide bargaining units. 

One of our plants hich employs about 200 people was represented f 
years by the CIO United Rubber, Cork, Linoleum & Plastic Workers of Ams 
under a plantwide unit covering all hourly employees. Last year an AFL union 
the Boilermakers, Shipbuilders, and Helpers, petitioned the Board to es 
tal h the maintenance departm as a separate unit from the rest of 
plant. The boilermakers’ petition was discouraged at the re-ional board 
because on two earlier oc ms the Board had turned down similar petit 
by other AFL unions to establish the maintenance department as a separate 
The Board had ruled that the maintenance department as a whole Was an 
propriate bargaining unit in that plant 

The union accepted the Board’s advice and withdrew its petition, then prom 
ly filed for seven separate craft units. The Board found 5 of these crafts to 
stitute appropriate units and conducted 5 separate elections—all of which th 
AFL won. These 5 craft units are made up of 2 welders constituting 1 unit 
2 other units have 4 electricians and pipefitters each; another unit is made up 
of 5 sheetmetal workers: and the largest unit consists of 12 machinists and mi 
wrights. A total of 27 employees was thus separated from a plantwide unit 
where they had established many years of seniority as protection against layoff 

This is not all. Ten other men engaged in mechanical functions (1 carpenter 
1 mason, 1 lubricator, 2 saw filers, 2 setup men, 1 belt and elevator mechan 
1 tool attendant, and 1 pipe coverer) remained under the jurisdiction of the 
CIO. While these men would normally advance through mechanical jobs, the 
fact that they do not belong to any of the 5 craft units gives them no more 
status than newly hired employees if they are moved into 1 of the craft units 
We maintained before the Board that this was an unworkable situation, and our 
experience proves it. 

At another one of the company’s plants where there had been a CIO plant 
wide bargaining unit for many years, an AFL union petitioned for 11 separat 
craft elections. The Board ruled that 3 of the 11 were inappropriate—consist 
ing of 10 painters, 20 lubricators, and 12 garage mechanics. In addition, eight 
odd jobs in this maintenance department were not petitioned for by the AFI 
even though the jobs are related to 7 of the 11 crafts 

In the 8 elections conducted by the Board, the AFL won 6 consisting of 144 
machinists, 117 millwrights, 95 electricians, 59 pipefitters, 28 welders, and 25 
carpenters, and the CIO retained 2 of the so-called craft units, consisting of 37 
sheet-metal workers and four blacksmiths. Today the AFL bargains for 435 
employees in the mechanical shops of this plant. The CIO represents 173 em 
ployees in the same mechanical shops, as well as nearly 3,000 production em 
ployees in the balance of the plant. Not the least of our problem is the possibilit 
of jurisdictional disputes between the CIO and AFL craft units. For example 
it has been our practice to bring millwrights (now AFL) into the plant on Su 
day, when our plants are operated 6 days, to inspect drives on various pieces 
of equipment. The first operation is to remove the metal guard and the last 
is to replace the guard. Each of these operations takes from 5 to 10 minutes 
This work has been performed by millwrichts for years. Now the sheet-metal 
workers (CIO) request to be called in for this work—10 to 20 minutes on each 
drive with from 2 to 4 hours of loafing between the 2 operations. 

So-called labor unity, given lipservice at the national level, does not exist at 
the local plant level. We spent over 120 hours negotiating a labor agreement 
with the AFL union for the 6 crafts it represents. This agreement contains no 
reciprocal seniority provisions for the CIO group. Similarly the CIO contract 
does not recognize any of our employees under contract with the AFL. 

Shortly after the AFL agreement was in effect a layoff occurred affecting some 
employees covered by that agreement. A few months earlier those employees 
would have found employment in other parts of the plant—exercising thei! 
plantwide seniority to replace newer and less experienced employees, and pre 
serving for the company a reservoir of trained employees to be available when 
their skills are again needed. In this layoff, however, we were compelled to dis 
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se with the services of skilled and reliable employees because there was no 
ce for them in the relatively small unit represented by the AFL. 
At still another of the company’s plants the AFL petitioned for four craft 
ts to be carved out of a CIO plantwide unit which had been established for 
ny years, Fifty-three employees were involved out of a total plant comple- 
t of about six hundred. The Board found all of these units appropriate 
irdered four elections. As a result of the elections, the AFL took over 1 
gaining unit consisting of 2 carpenters. All of the rest of the plant remained 
h the CIO. 
Chis forced us to take the time to negotiate a complete labor agreement with 
AFL for the two carpenters. These are examples of the time-consuming 
dens which are placed upon employers by the Board. 
Not only are such narrow interpretations imposing an unnecessary load upon 
ployers, but they also tend to create industrial unrest which is contrary to 
hasie purpose of the act. 
Section 9 (b) (2) as applied by the Board, invites, if indeed it does not en- 
irage, union raiding. This disturbs historical bargaining relationships and 
erferes with peaceful labor relations. We suggest that the narrow inter- 
pretation the Board has placed upon this section be corrected in such a way that 
no craft units could be carved out of a hitherto homogeneous plantwide unit. 
However, if Congress finds it necessary to continue the craft-union conception 
f an appropriate bargaining unit, it is suggested that such policy should pro- 
vide that if the majority of the employees of a plant maintenance department 
are determined by the Board to be true craftsmen, then the whole department 
should stand for an election as one appropriate unit. One union would then 
epresent the entire maintenance department, thus avoiding the troublesome 
problem of dealing with two or more unions representing a group of employees 
vhose interests, supervision, and working conditions are alike. 


SECONDARY BOYCOTTS 


It is proposed to liberalize the ban on secondary-boycott activities to permit 
employees of a secondary employer to refuse to do work of the primary em- 
ployer, whose employees are engaged in a legal strike. We submit that this 
proposal will have the effect of “burdening or obstructing commerce by pre- 
venting the free flow of goods in such commerce.” 

The Taft-Hartley law was written specifically to eliminate all secondary- 
hoveott activities. Any modification of this ban would have disastrous results. 
Let me cite an example from my company to illustrate what could happen. 

Our company produces, among other commodities, cork composition sheets 
from which gaskets are cut principally for the automotive trade. The factory 
which produces gaskets went on strike in 1950. While our operations were 
shut down, we arranged with a competitor to supply gaskets to our largest 
customer. This large customer was in turn able to supply his trade. This is 
a sensible arrangement in the event of a strike. 

\s we understand the proposed amendment, however, it would give the em- 
ployees of our competitor, under such circumstances, the privilege of refusing 
to produce cork gaskets for our customer, and serious harm would be done to 
an innocent party. 

How much economic strength must a union have in order to carry out a 
successful strike? There is no evidence that economic strikes are any less 
effective today than they were under the Wagner Act. We neither broke nor 
shortened our 1950 strike by endeavoring to have our customers’ requirements 
supplied by others. As a matter of fact, that strike resulted in a serious and 
permanent loss of business for us. Prior to the strike, this large customer gave 
us all his business, but since the strike he has consistently given a significant 
part to our competitors. 

We understand that you are also discussing a possible compromise provision 
which would legalize a secondary boycott of struck work when the employees 
of the subcontractor are members of the same union engaged in the primary 
strike, and when the boycott itself is not restrained by a collective bargaining 
agreement. This is no compromise. In nearly all cases the same international 
union would be involved in both companies—as it was in the case just cited. 
The rubber workers represented employees in our plant and also the employees 
of our competitor. 

Here is another example of the effect on our operations if the ban on second- 
ary boycotts is liberalized. Two important products of my company are linoleum 
nd felt-base floor coverings, manufactured at our largest plant in Lancaster, 
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Pa. Felt backing material for these products was supplied exclusively in 1948 
by our Fulton, N. Y., plant, which was closed for 129 days that year by 
strike. The main issue was the union’s unsuccessful attempt to obtain a unio; 
shop agreement 

No dispute existed at our Lancaster plant, where a different CIO internationa| 
union was operating under a contract containing a firm no-strike clause. How. 
ever, if you liberalize the secondary boycott provision, we will have great 
difficulty securing no-strike clauses in our contracts because the union will insist 
on being in a position to boycott if the occasion should demand. If that had 
been the case in 1948, our largest plant might have been shut down as a result 
of a strike called by another union 300 miles away. 

Furthermore, if the ban on secondary boycott activities is liberalized as 
proposed, it would have been possible for the employees of outside firms—which 
supplied the felt to keep our Lancaster operations going in 1948—to refuse t 
process materials for our use. By easy maneuvering on the part of 2 or more 
unions it would be possible to put 2 or more employers completely out of 
business. Innocent parties far removed from the primary dispute could be 
disastrously affected, 

We think that no current provisions pertaining to boycotts should be removed 
or further weakened. On the contrary, such provisions should be strengthened, 
For example, a union should be prohibited from making a direct demand of 
an employer to terminate business relationships with another employer. The 
law currently forbids this type of pressure against a neutral employer only if 
the union exerts its pressure by trying to force the employees of the neutra 
employer to strike 

Recently an international union demanded that my company cease using 
the facilities of a particular carrier with whom that union was engaged in a 
abor dispute. We were informed that similar demands were made of no less 
than 25 other users of that carrier’s services. 

We are well aware that a single card-carrying union member, standing i: 
front of a plant entrance, can by peaceful means stop the driver of any other 
carrier upon approaching the company premises. The single picket is thus 
carrying on concerted activity protected by law. If this happened, our shipping 
operations would stop immediately. 

It was deemed wise to accede to this demand—and we did so for some period 
of time at a cost of $500 per week—in preference to freezing the operations 
of some millions of dollars of invested capital and endangering the employment 
of some 3,000 men. 

As others have said before me, the secondary boycott is a vicious exercise of 
power. It stops production, puts employees out of work without regard to their 
own free choice, penalizes innocent employees by loss of wages, and loads 
exorbitant costs upon the employer—sometimes to the extent of destroying his 
business. Such action cannot possibly be construed as promoting labor-manage- 
ment harmony. 

Therefore, I contend that not only should the ban on secondary boycott acti 
ties of the present law be continued without change, but provision should also be 
added to ban threats to an employer to enforce or enact such boycott activities. 


a 


VIOLATORS OF THE COOLING-OFF PERIOD 


It is proposed to amend the act so that an employee who takes matters into 
his own hands and promotes or participates in a wildeat strike during the 
60-day cooling-off period will not be subject to any penalty under the law 

This amendment is basically unsound and inconsistent with one of the mail 
purposes of the act—to promote peace and stability in labor relations. 

Our collective-bargaining agreements provide that an employee who engages 
in a wildcat strike at any time during the term of the contract is subject to 
discipline, including discharge. The union has agreed under contract that it 
will not process his case as a grievance because he has acted contrary to the 
intent and purpose of the agreement and without the sanction of his bargaining 
agent. This is as it should be. 

My company, and the unions with which we deal, can now inform employees 
that such a contract provision is wholly in accord with the Taft-Hartley Act, 
which gives no protection to employees for irresponsible action. But we would 
be unable to negotiate such clauses if the law were changed as suggested. It is 
iot realistic to say, as some have claimed, that employers and unions can ade- 
quately protect themselves by continuing to write into their contracts punitive 
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sions for wildcat strikers. If the Taft-Hartley Act is amended to condone 
onsible action by an employee or group of employees during a period 
the parties to an agreement are attempting to work out an amicable 
ement, both employers and unions will be under pressure to provide im- 
ty for wildcat strikers who can then act at anytime during the contract 


e Labor Board, knowing that you have such an amendment under con- 
ation, has apparently decided to interpret the law as if the amendment were 
dy passed. Interpretation can move faster than legislation. In a novel 

n made public March 15, 1953 (Mastro Products Corp. et al., case No. 
\-1799) the Board majority ruled that employees participating in a strike 
g the cooling-off period do not lose their status since the strike was 
ated by reasons not connected with contract negotiations. 

Chairman Herzog and Member Murdock dissented and said in part, “To us, 
he conclusion is inescapable that Congress determined in 1947 that the cause 
f industrial peace weuld best be served by total elimination of the use of 

mic Weapons, no matter what the provocation, during the critical period 

mtract negotiation.” The present law specifically states that “* * * any 

oyee who engages in a strike within the 60-day period specified in this sub- 

n shall lose his status as an employee * * *.” Obviously, Chairman Herzog 
| Member Murdock are correctly interpreting the present act, but the Board 
jority is not. 

During World War II my company experienced numerous wildcat strikes in 

eral plants engaged in munitions operations. Employees who never worked 

ndustry before found it difficult to accept the strain of war work. Some 

d stop work on the slightest pretext and close down the plant until their 

grievances were settled. Severe penalties should have been imposed, but 

ther the union nor the company could ferret out the instigators, and mass 
penalties would have meant a serious loss in war production. 

oday, with the help of the Taft-Hartley Act, most of our employees respect 

id observe collective-bargaining agreements. We have stable relations for fixed 

ods of time, and this is very important in the successful operation of any 

siness. We do not wish, nor can we afford, to return to World War II 

ndaitions. 

We submit that our experience, and that of industry generally, has shown 

unions and employees at the plant level have not suffered by this provision 
the law. Qn the contrary, it is safe to say that the cooling-off period has 
tered intelligent and sane collective bargaining—an objective we are all 
terested in attaining. 

This presentation does'not express the full limit of our concern. It has been 
onfined to those sections of the law in which specific examples of my company’s 
experience could be cited. 

\mong the other amendments you are considering or revisions of the law that 

e been proposed, we cannot subscribe to the amendment which eliminates 

» present prohibition of voting by replaced economic strikers in representation 

ections; We would favor the amendment which requires a secret ballot by a 
majority of all employees to authorize a union to engage in a legal strike; we 
believe an employer should be required to bargain only with a certified union 
fter an NLRB election and that strikes for recognition should be outlawed: 
ind we would suggest that the definilion of “good-faith bargaining” be clarified. 

In the consideration of the many proposed revisions to the Labor-Management 
Relations Act of 1947 that have come before this committee, we respectfully 
irge you to strengthen the‘equality of bargaining power and responsibility 
established for labor and management in the present act, all to the desired end 
hat the interests of the public will be protected. 


SUMMARY OF STATEMENT TO SENATE COMMITTEE ON LABOR AND PUBLIC WELFARE 
y ©. F. HAwkem, Vice PRESIDENT FOR MANUFACTURE, ARMSTRONG CORK 
COMPANY, LANCASTER, PENNSYLVANIA, APRIL 9, 1953 


In his opening remarks, Mr. Hawker comments that— 

1. Industry leaders are urging modification to improve the Labor-Manage- 
ment Relations Act in the public interest, while the representatives of organ- 
ized labor are seeking to eliminate provisions of the act which curb the 
exercise of monopoly power by unions. 
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2. Unions are all-powerful today and do not need congressional ¢ dling 


3. The act has encouraged the spread of compulsory unionism by makine 
difficult for employers to oppose the union shop. 

4. Decisions of the National Labor Relations Board have reversed the 
intent of certain provisions of the act, watered down some, and nullifieq 
still others, 

He urges enactment of an amendment to extend the employer's right of fre, 
speech to representation cases, pointing out that— 

1. Restrictive Labor Board rulings make it necessary for Congress | 
affirm the employer’s constitutional right of free speech. 

2. The Labor Board apparently feels that the free speech provisions of 

the present act do not apply to representation situations. 

3. The newly developed doctrine of “equal forum” for labor organizations 
discourages employers from discussing election issues with their emplo: 

4 it is in —_ enema interest for eerenegees to be given thet facts ol ‘oth 


de cision. 

He urges enactment of amendments to stop the carving of craft groups from 
plantwide bargaining units where stable labor-management relationships har 
been established, citing examples from his own company’s experience. 

He opposes any change in the law which would liberalize the ban on secondary 
boycotts because such action would: 

1. Create industrial strife and unrest by placing greater economic power 
in the hands of unions. 

2. Result in economic loss for innocent parties far removed from the 
mary labor dispute. 

He opposes the proposed amendment which would permit employees to strik 
during the 60-day “cooling off” period without loss of job status since this would: 

1. Make it impossible for employers to negotiate no-strike clauses in labor 
agreements. 
2. Encourgae irresponsibility and employee disregard for other provisions 
of the agreement. 


} 


Senator Gotpwater. Do you have any other comments to make?! 

Mr. Hawker. I do not, unless you have some questions. 

Senator GoLtpwaTerR. No; you covered it very thoroughly. 

If there are no questions, the committee will stand in recess until 
2 o’clock. 


(Whereupon, at 12:55 p. m., a recess was taken until 2 p. m.) 


AFTERNOON SESSION 


(The hearing was resumed at 2: 00 p. m.) 

The Cuarrman. The hearing will come to order, please. 

We have this afternoon Mr. Ellery W. Stone as our first witness. 
I will ask Mr. Stone, for the record, to give us first his background. 

Maybe it is in your statement. 


TESTIMONY OF ADM. ELLERY W. STONE, PRESIDENT, AMERICAN 
CABLE & RADIO CORP., NEW YORK, N. Y., ACCOMPANIED BY 
RUFUS D. McDONALD, OF DAVIS, POLK, WARDWELL, SUNDER- 
LAND & KIENDL, COUNSEL 


Admiral Stoner. I think some of it is, sir. 

The CuarrMan. I am personally glad to welcome you, Mr. Sto! 
as a citizen of the sovereign State of New Jersey, which happens to 
by mv State, too. 

Admiral Stoner. Thank you, sir. 

The Cuatrman. I am always glad to see distinguished represent: 
tives of our great STATE. 
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So if you will proceed, I know we will get a lot of important infor- 
mation from you, sir. 

\dmiral Svonr. Thank you, Mr. Chairman. 

[he invitation of this committee to appear here and to discuss a 
particular phase of our current labor legislation and to outline to you 
briefly the experience which my company has had with section 9 (h) 
of the National Labor Relations Act, as amended, is greatly od 
Cla ted. 

My name is Ellery W. Stone, president of the American Cable & 
Ra dio Corporation and of its operating subsidiaries, Mackay Radio & 
lelegraph Company, the Commercial Cable C ompany and All-Amer- 
ca Cables & Radio, Inc., as well as director of the International Tele- 
phone & Telegraph Corporation, which is the parent company of 
\merican Cable & Radio. 

During my service in the Navy in World War II as Chief Com- 
missioner of the Allied Control Commission in Italy, with Soviet 
oflicers attached to my command, and in close relations, I might add, 
with the Soviet Embassy in Italy during the period 1944 to 1947, I 
think I learned something of Communist infiltration. My affiliations 
with the cable and radio industry in an official capacity began in 1914 

the United States Radio Inspector of the Department of Com- 
nerce at San Francisco. In 1924, 1 became president of Federal 
Telegraph Co. I came to the International Telephone & Telegraph 
system in 1951. Since then I have held a number of executive posi- 
tions with subsidiaries of the International Telephone & Telegraph 
Corp. The most recent before my present position was that of presi- 
dent of the Federal Telephone & Radio Corp., also of New Jersey, 
Mr. Chairman, and president of the Capehart-Farnsworth Corpora- 
tion of Fort Wayne, Ind. Presently, as stated before, I am president 
of the American Cable & Radio Corp. and of its operating subsidiaries, 

My appearance today is on behalf of the American Cable & Radio 
c . ipanies which are engaged in work vital to the nation av lefense and 
which have been required to deal with a union publicly labeled as Com- 
munist dominated. The reason for my appearance before this com- 
mittee is that we have appealed in vain to the National Labor Rela- 
tions Board, to the Department of Justice, and to the courts in our 
struggle to end this being compelled to deal with a union which has 
been publicily exposed, as a union whose officers have consistently 
followed the Communist Party line, by the CLO, by a Federal grand 
jury, by the McCarran senate subcommittee and this year by a sub- 
committee, headed by Senator Humphrey, I believe, of this committee. 

First, I shall briefly explain our operations. Our three subsidiaries 
in the United States operate a network of submarine telegraph cables 
and radio telegraph circuits to and from most of the principal coun- 
tries of the world. Some of these countries are behind the Iron Cur- 
tain. Over these cable and radio circuits flow international telegraph 
traffic of all kinds. By international telegraph traffic, I mean cable 
and radio messages to and from the United States and between cer- 
tain foreign countries. Our services are used by the public and by 
agencies of the United States Government, such as the State Depart- 
ment and the Armed Forces. Our circuits are also used by American 
private business concerns engaged in defense work. 

The Caatrman. I would like to ask you a question. You say here 
you are appearing before our committee because you have appealed 
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in vain to the National Labor Relations Board and to the Departme 
of Justice and to the courts. Why were you turned down by th 
National Labor Relations Board ? 

Admiral Stone. That will appear in my testimony, si 

Phe CHarrman. Then I will not anticipate it 

Admiral Stoner. The employees of most of the international ca 
and radio companies are and have been for a great many years repre 

nted by labor organizations. One of the labor unions represent ng 

number of employees in both the domestic and international tele- 
graph industries is the American Communications Association, ¥ 
I shall refer to as ACA, at one time affiliated with CIO. 

CIO expelled ACA in 1950 for the stated reason that ACA 
sistently followed the Communist Party line. According to CIO, t 
officers of ACA had been given a full opportunity to appear an : de- 
fend themselves against the charge and did so. In its report of. 

15, 1950 dealing with the expulsion of ACA, CIO stated cg the 
policies and activities of ACA from 1939 to the date of the report— 
and I quote from the CIO report— 

resulted from subservience to the interests of the Communist Party, and through 
that party, to the Soviet Union. 


However, despite this action by CIO, ACA continues to represent 

. large segment of employees in this sensitive and vital industry. In 
fact. this union is accorded legal status by ine National Labor Rela- 
tions Board and has been officially entered by the Board at the ton 
of the ballot in a pending election involving my companies. 

Now to consider the sequence of events relating to our objection 
to ACA’s appearance on a ballot in an election to determine the col- 


lective bargaining agent for our emp sapien. A petition for an election 
to determine the collective bargaining agent for our employees Was 
filed in April 1952 by the C ommunic ations Workers of America, CIO. 
The Commercial Telegr: aphers Union, AFL, and ACA intervened. 
A formal hearing to determine whieh of our Faro ee would be in- 
cluded in the bargaining unit took place in June 1952. 

During the June hearings, and at all times since, the company has 
vigorously maintained that ACA was not in good faith compliance 
with the provisions of section 9 (h) of the National Labor Relations 
Act. The position taken by the company was based not only upon the 
expulsion of ACA by CIO but also upon hearings held by the Me- 
Carran Senate Subcommittee in May and June 1951 and January 1952. 
This McCarran subcommittee was set up to investigate the adminis- 
tration of the Internal Security Act and other internal security laws. 
On the above dates it investigated subversive infiltration in the tele 
graph industry. And in the choice of those words, I am using the 
vords of the committee itself. 

Labor witnesses appearing before the McCarran subcommittee testi- 
fied that certain of the officers of ACA were either Communists or 
affiliated with organizations listed as subversive by the Attorney Gen- 
eral. These witnesses identified the following international officers 
of ACA as Communists or former Communists: Joseph P. Selly, inter- 
national president; Joseph F. Kehoe, international secretary-treas- 
urer; Dominick Panza, international vice president; Louis Sieber 
berg, international executive board member: and also certain officers 


of local ACA unions. Several witnesses testified with respect to the 
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potential danger to the communications facilities used exclusively by 
defense organizations of the United States Government through 
sabotage and the interception of messages. It should be repeated that 
the McCarran subcommittee was spec ifically investigating subversive 
infiltration in the telegraph industry. 

Joseph Selly, president. Joseph Kehoe, secretary-treasurer, and 
several other officers of ACA refused to answer the question : “Were 
you a Communist as of the time you signed the non-Communist affi- 
di wvit under the Taft-Hartley Act?” Many questions were asked of 
these officials concerning whether they were Communists, their Com- 
munist affiliations, attendance at Communist meetings and member- 
4, in organizations listed by the Attorney General as subversive. 
Each of them refused to answer these questions on the ground that 
no person may be compelled to answer these questions on the ground 
that no person may be compelled to be a witness against himself. 
These are the same Officials who are still in control of ACA which pres- 
ently represents employees in an A Communications, Western Union 
Telegraph Co., Western Union Cables, and which may in the near 
future be authorized by the NLRB to represent employees of Ameri- 
ean Cable & Radio C orp. 

At this point—having stated the reasons for our objection to ACA’s 

rticipation at the Board hearing—I should like to stress that we 
take no exception whatsoever to the appearance of Communication 
Workers of America, CIO and Commercial Telegraphers Union, AFL, 
on our ballot. They are legitimate labor organizations, and no ques- 
tion has ever been raised by us, or, so far as I know, by anyone else 
concerning their compliance with section 9 (h) of the act. It is no 
doubt unfortunate that these two bona fide labor unions are being 

ustrated in the exercise of their rights. But, the national security 
issue here is of paramount importance and we feel that we would be 
lerelict in our duty if we did not use every means at our disposal to 
s safogtinn’ these vital lines of communication. 

_ Counsel for the company at the June 1952 hearings protested the 

articipation of ACA and offered to submit evidence from tlie report 
of the McCarran subcommittee in which certain officers of ACA were 
identified as either Communists or former Communists or associated 
with organizations listed as subversive by the Attorney General of 
he United States. All such offers by the company were refused and 
denied by the hearing officer and his rulings in that respect were 
the reafter affirmed by ‘the NLRB in a decision rendered on December 

. 1952. The issue of compliance was relegated to a mere footnote in 
th is decision. In three short sentences the Board held that ACA was 
incompliance with section 9 (h). 

On November 21, 1952, together with other representatives of the 
company, I conferred with Mr. Charles Murray, who was then in 
harge of the Criminal Division of the Department of Justice. This 
meeting was arranged by the Department as a result of a letter from 
the company protesting the failure of the Department of Justice to 
institute criminal proceedings against certain officials of ACA in 
connection with their non-Communist affidavits. To our disappoint- 
ment the Department stated that it was difficult for them to get a 
conviction, under the present wording of 9 (h), unless it could be 
proved that the individual union officer was a Communist on the very 
day that he signed the non-Communist affidavit. 
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They explained—and I mean by “they,” Mr. Murray and a number 
of his staff, who met with us on that day—that if the official resigne, 
from the Communist Party the day before signing the affidavit, a con- 

iction could not be obtained. The only result of this visit was that 
Mr. Murray indicated that a further investigation would be conducted 
concerning any Communist affiliations of ACA officers. 

On the same day, November 21, 1952, representatives of my company 
attended a conference with Paul L. Styles, a member of the Nation: il 
Labor Relations Board, for the purpose of demonstrating to the Board 
why it should institute its own proceeding to test the v validity of - 
non-Communist affidavits filed by certain officers of ACA. In answ: 
to our request, Mr. Styles stated that the Board had no power to cor 
duct such an investigation. He stated that, once an affidavit had bee; 
filed, the Board must honor that affidavit even in the face of gravest 
doubt as to its validity. 

On November 25, 1952, a Federal grand jury of the southern district 
of New York issued a presentment wherein the Board was requested to 
revoke all ACA certifications. Remember that the ACA represents 
the employees of Western Union, the RCA, and are now on the ballot 
in an election affecting the employees of my company. The grand jury 
first stressed the importance of the national security by stating that: 

The practical importance of section 9 (h) is that it is designed to protect the 
Nation from domination of unions, particularly those with members in jobs vital 
to the national defense, by Communists who are dedicated to sabotage in case 
of national emergency, and to the forceful overthrow of our Government. 


The grand jury continued : 


We have received evidence to the effect that a number of responsible officials 
of some unaffiliated unions have long histories of Communist membership and 
activity, in some instances, on the top level of the Party. In spite of this, they 
have filed affidavits with the NLRB swearing that they are not (1) members 
of or affiliated with the Communist Party, and (2) believers in or members of 
any organization believing in or teaching the overthrow of our Government by 
violence or other illegal methods. 

The grand jury then stated that the filing of the non-Communist afli- 

davits by officers of ACA was a “subterfuge” and that the affidavit: 

were “not worth the paper they were written on.” The grand jury 
also brought to the attention of the Board the fact that AC A has mem- 
bers in key positions in the communications field and that the Govern- 
ment is therefore faced with “a menace to the national security by the 
continuing recognition of these unions in spite of the obvious non- 
compliance with section 9 (h) by their responsible officers.” 

As a result of this grand jury presentment the Board on Decem- 
ber 19, 1952, issued a notice and order to the officers of ACA directing 
such officers to reaffirm all prior non-Communist affidavits executed 
by them and also to answer specific questions as to whether or not, 
since the date of the first affidavits they filed, they had been Commu- 
nists or members of any organizations that believed in or taught the 
overthrow of the United States Government by force or by any illegal 
or unconstitutional methods. The Board also advised such officers 
that refusal to answer by December 30, 1952, would result in a finding 
that there was doubt as to the truth and validity of their affidavits and 
would result in a declaration by the Board that ACA was not in 
compliance. 

On December 31, ACA instituted an action against the Board, . 

v. Herzog et al., in the United States District Court for the Dia trict 
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of Columbia to enjoin the Board from requiring ACA officers to re- 
aflirm their affidavits and to answer the questions mentioned above. 
On that same day, to our amazement, and I must say, to our bewilder- 
ment, the Board rendered a decision in our case holding that ACA 
was in compliance and directed that an election be held. 

On January 19, 1943, the company petitioned the Board to re- 
consider that portion of its decision of December 31 which held 
(CA to be in compliance, requesting that the Board strike ACA from 
the ballot in the election ordered by the Board. On February 2, the 
Bone lenied the company’ s petition. Six days earlier, on January 27, 

» United States District Court for the District of Columbia had 
re aii red its decision in the case, ACA v. Herzog et al., holding that 
the Board had no authority to investigate the truth or validity of non- 
Communist affidavits filed by ACA. 

The CuHatrmMan. Was the position then of the Board and of the 
court that if the affidavit was filed, that was the end of it; that just 
as long as the affidavit was there they had to recognize it and had to 
let the union appear on the ballot? 

\dmiral Sronr. Yes, sir. 

The Cuarrman. There would be no going behind the prima facie 
evidence presented by the affidavit that ever ‘ything was O. K.? 

Admiral Sronr. The Board consistently has held that view y, and in 
this instance the court appeared to uphold it, sir. 

The Cuatrman. Were you here this morning ? 

Admiral Strong. No, sir. 

The CuarrmMan. This morning we had testimony from Mr. Olney 
of the Criminal Division of the Attorney General’s Office that there 
had been a court decision to the effect that even where the Board has 
tried to raise doubt as to the validity of some of these affidavits, the 
court had definitely held that they could not go behind the affidavit 
itself. 

Admiral Stone. Did you say “could not” ? 

The Cuamman. Could not. 

Admiral Strong. Yes, I am sure it was this case you are referring to. 

The CHamMman. He was very much dismayed by this case, ap- 
parently 

Admiral Stone. So were we. 

On February 6, the company filed a motion with the Board for re- 
consideration of its peition of January 19 and requested that the 
Board postpone the election until such time as the United States 
Court of Appeals for the District of Columbia rendered a decision 
in the Boards appeal of the ACA versus Herzog case. This appeal 
oe actually filed on or about February 11. Despite the position taken 
by the Board in its own appeal, which was, Mr. Chairman, that they 
did have the right to look behind the affidavit to see that the processes 
and proc eedings of the Board were not abused, despite that position, 
taken in its own appeal, the Board denied our motion for reconsidera- 
tion on February 13. 

In other words, at the same time, the Board was agreeing with us, in 
the appeal to the court, and telling us that we were wrong and that 
they could not go behind the affidavit. 

Having exhaused all administrative procedure before the Board, 
the company, on February 20, instituted an action in the U nited 

States District Court for the Southern District of New York to enjoin 
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the Board from proceeding with any arrangements for an election 
which included ACA on the ballot. On March 30, a decision was 
rendered in this case refusing our request for a preliminary injunctio; 

and granting a motion by the Board to dismiss our complaint. Judes 
Edelstein in this decision recognized that the operations of our con 

pany, both directly and indirectly, affect the national defense and 
did not dispute the allegation in our complaint that, should an election 
take place with the participation of ACA, confidential informatio; 
would have to be revealed to that union to the peril of the national 
defense. 

The Board argued, and Judge Edelstein upheld its contention, t 
under the present law the Board determination on the question of 
compliance was final and could not be reviewed by the courts until 
after an election. I am informed by counsel that the Board and Judge 
Edelstein are in effect telling us that the only way to preclude deal ing 
with ACA is to risk election and certification of that union and t 
to refuse to bargain with them at the risk of being held to be in \ om 
tion of the law. 

Mr. Chairman, it seems to me that the Board and the courts ha 
placed us in an impossible position. One of the unions on the | 
has been charged with following the Communist Party line by 
CIO, the McCarran committee, and a Federal grand jury. 17 
validity of the affidavits of its officers is seriously doubted even |} 
the Board. On the one hand, the Board includes this union on t] 
ballot—on the other han id, it suggests that our only legal relief 
risk possible violation of the law at our peril. 

The position taken by the company at the 1952 representation heat 
ing has already been outlined. I might add that an indication of 
vhat may be the real aim of ACA was exhibited at that hearing when 
it served a subpena on the company, demanding that it produce re 
ords concerning locations of facilities and names and classifications 
of employees not only within the United States but also in foreign 
countries, including the Virgin Islands and the militarily sensi 
Canal Zone. After extensive argument, the hearing officer proper 
ruled that ACA was not entitled to information requested with regar 
to fore ion countrie Ss outside of the Board’s jurisdiction, although ne 
did insist that we supply information concerning the company’s facili- 
ties in the Canal Zone and Virgin Islands. After the company stated 
that it would give information concerning these localities only under 
court order, the hearing officer finally reversed his position, but not 
without first stating for the record that he thought the company 
should supply this information and that the coer was eaeoupere 
tive. I need not elaborate on the danger to the national secur 
inherent in divulging information concerning our installations is | 

wilities in this strategic area. 

Now let me explain why the question of national security is so im- 
portant with regard to the communications industry, apart from the 
Canal Zone question. The McCarran committee hearings clearly 
established the pote ntial danger to the communications facilities of 
the United States through sabotage and the interception of messages. 

The international cable and radio facilities of American Cable & 
Radio Corp. are used for defense purposes by various agencies of the 
United States Government. Many messages are sent by these age! 
cies which must be monitored by our employees. If sent over a leas we 
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circuit—that is to say, where the circuit is leased by the Government 
itself—the message is cut into a teleprinter for the purpose of testing 
and regulating the electrical characteristics of the circuit itself. 

In addition to direct Government business, we also handle many 
messages to and from private companies having important defense 
contracts. Our employees must read various messages concerning 
shipments and orders of rubber, steel, aircraft, and other vital defense 
materials. 

Furthermore, we have what are known as shore-to-ship stations. 
Employees at these stations naturally handle all messages. To insure 
proper routing of marine messages, they of necessity must and do 
have knowledge of the location of ships at sea in all oceans. 

In a state of emergency, in order for the Government to function 
t all, it must have the complete cooperation of international cable and 
radio facilities. It cannot afford to risk any possible breakdown or 
espionage in the operations of those facilities. In the present state of 
the world, including the hostilities in Korea, the prompt dissemination 
of vital communications, without danger of interception or sabotage, is 
essential. It is equally essential that subversive elements be denied 
access to and use of international communication facilities for sending 
to our enemies abroad intelligence acquired by espionage. 

Gentlemen, I turn now to specific proposals for amending the 
present law. In my judgment the basic provisions of section 9 (h) 
should be retained, but with the following additions, which in the 
light of the foregoing, should enable the Board and the Department 
of Justice in the future to effectuate what must have been the intent 
of Congress when it enacted section 9 (h). I am not suggesting the 
precise language to be used, but only the substance of what I deem to 
be the required modifications : 

|. Each labor organization officer should be required to state in his 
sworn affidavit that, from the effective date of section 9 (h) of the 
National Labor Relations Act as amended (August 22, 1947) to and 
including the date of the present affidavit, he has not been a member 
of the Communist Party and has not had any of the affiliations or held 
the beliefs presently specified in section 9 (h) ; 

The following events should automatically invalidate the most 
recent non-Communist affidavit filed by any officer of a labor 
organization : 

(a) Refusal by such officer to testify under oath, before a judicial 
body, grand jury, legislative committee or agency of the United States, 
whether his non-Communist affidavit was in fact signed by him. 

(b) Refusal by such officer to testify under oath, before a judicial 
body, grand jury, legislative committee or agency of the United 
States, whether he has, at any time from the effective date of National 
Labor Relations Act (July 5, 1935) to and including the date on which 
such testimony is sought, been a member of the Communist Party or 
has had any of the affiliations or held the beliefs presently specified in 
section 9 (h). 

(c) A conviction in a Federal court of such officer for false swearing 
ina non-Communist affidavit. 

If any of such events should occur, the judicial body, grand jury, 
legislative committee or governmental agency—other than the National 
Labor Relations Board—before which the event occurred should be 
required immediately to certify such fact to the Board. Upon the 
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certification of such fact to the Board, or upon the occurrence of any 
such re — to testify at a hearing before the Board itself, the Board 
should give the labor organization in question 30 days within which to 
disassociate itself comp rlete ly from the officer whose affidavit has th) 
been invalidated. If the labor organization submits proof that it has 
complied with the order of the Board, i it should be considered as hay hg 
complied with section 9 (h). If in the judgment of the Board the 
labor organization has not disassociated itself completely from the 
officer whose affidavit has thus been invalidated, the Board should hold 
that the labor organization is not in compliance with section 9 (h), 

The words “officer” and “officers” in section 9 (h) should be 
defined in such a way as to prevent the leaders of labor organizations 
from circumventing the filing requirements by changing or dropping 
their official titles, although continuing to perform substantially the 
same duties. 

In closing there are two other suggestions which I should like to 
pla ‘e before this committee for consideration. First. if the Board 
should lose ae present appeal in the Court of Appeals for the District 
of Columbia, this would mean that the Board has no power to protect 
its Hct from abuse even to the extent of investigating the validity 
of questionably affidavits. In such event, in our judgment, span 9 
(h) should be amended so as expressly to empower the Board to mak 
such an investigation. 

My last suggestion relates directly to the personnel of the Board and 
its staff, both here and in the field. We all know that the Communists 
are constantly try Y” to infiltrate and control labor unions. Does 
it not follow that the Board and its regional offices should also be a 
target? In the same way that Alger Hiss reached a high position i 
the State Departm«e nt, there has been a Nathan Witt as Assistai 
General Counsel and mecreti ir'\ of the Board. As you know, Witt has 
been identified by Lee Pressman and others in sworn public testi- 
mony as a Communist. I am not implying that I have any doubt 
whatsoever as to the loyalty of any of the current members of the 
Board. At the sarhe time, while I do not doubt the loyalty of the 
members of President Eisenhower’s Cabinet. I vigorously ‘applaud the 
fact that these offici: als were cleared in a full field investigation by the 
FBI. I strongly recommend that all key officials of the Board bx 
given a full investigation. Clearance through such an investigation 
will qualify them to sit in judgment on matters relating to the national 
enor 

Mr. Chairman, that completes my prepared statement. 

The ( ‘HAIRMAN. There is one question I would like to ask you, Mr. 
Stone. Are you familiar with the Goldwater bill / 

Ac in nin al Sronr. I have studied it, sir. 

The Cruairman. I am sorry Senator Goldwater could not be here 
this afternon, because I wanted him to discuss that with you. Perhaps 
you could comment on the bill. 

Admiral Sronr. I would be glad to give you my comments, Mr. 
Chairman. 

First, I think it is clear that the objective is excellent, and that no one 
could possibly quarrel with the objective. 

The weakness that I see in it is that it cancels, or would 
9 (h). 


section 
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Now, While section 9 (h), as I have testified, or as the Board has 
nistered it, and as some courts have upheld it, may be deficient, 
east its deficiencies have been tested legally, and by administrative 
sions of the Board. It is clear, I think, what those weaknesses 
And if those weaknesses are eliminated by substantially the pro- 

als I have made, we will have an effective way of more speedily 
nating this problem than I feel the Goldwater bill, good as it 
will accomplish, 

a ou see, the initiating force of any investigation under the proposed 

dwater bill, as I understand it, is the Attorney General. The ma- 
ch nery can be set in motion only by his filing a petition with the Sub- 

sive Activities Control Board, which I shall call “the Board” in 
iis discussion, and serving a copy of this petition upon the union or 
inion officer charged by the Attorney General as a Communist, as 
efined in the bill. 

In this petition the Attorney General must set forth the facts upon 

ch he relies in support of his petition. Upon rece ipt of the peti- 

. the Board serves the person or persons named in the petition 

tl a notice of hearing, which takes place not less than 5 days after 
ihe serving of the notice. The hearing is held before the Board, be- 
re a specific labor panel established by the Board, and composed of 
tired members of the Federal judiciary, or before a subpanel of 
labor — It is entirely discretionary with the Board, under 

Goldwater bill, whether the labor panel is to have full authority 

ssue a final order after the hearing or whether it shall have power 

ly to make recommendations to the Board. 

\fter such hearing, petitions for a rehearing will undoubtedly be 
ittempted by the unions adversely affected. If the union loses the 

ring, the Board issues an order requiring that the union, under the 

tion of specified penalties of fine or imprisonment or both, cease 
wt as a union and purge itself of any Communist officers. 

I’ ven after an order has been handed down by the Board, such order 

ws not become final until the processes of judicial appeal can be re- 
sorted to by the party adversely affected, which may mean until the 
order has been affirmed by a district court, by a court of appeals, and 
by the Supreme Court of the United States, on review of certiorari. 

I should like also to deal with this question of slowness of opera- 

I think the last annual report of the Subversive Activities Con- 
Board is revealing, in indicating that what I foresee is not ex- 
treme. This Board was organized on November 1, 1950. It has only 
ad one ease before it, namely, to determine, on the petition of the 
Attorney General, whether the Communist Party is a Communist 

‘tion group as defined in that law. 

The hearings on this complaint or petition of the Attorney General 
began on April 23, 1951, 5 months after the Board was set up. Two 
months of that time was due to legalistic obstructions made by the 
Communist Party. This report, this second annual report of the 
Board, was as of December 31, 1952. As of that date, a panel of 
g 2 of the 4 members of the Board had decided, in October 1952, that 

e Communist Party is a Communist action group Ww ithin the meaning 
of the act, but had four motions of the Communist Party before it to 
strike its findings and some of its rulings, with the result that at the 
end of December of last year the Board itself, which comprised the 
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Chairman and one member who sat on the panel, had not taken a de. 
cision on two of the motions and had not adopted the report of the 
panel, of two members, of which the Chairman was one, 

Now, I read in the papers yesterday that Chairman Brown had sub. 
mitted his resignation dated April 1, but to be effective when the 
Board issues its decision on this one question. If the Board, let ys 
say, should uphold the decision of the panel, that the Communist 
Party is a Communist action front, which doesn’t seem a very sur- 
prising decision, I think it is only reasonable to expect that the Com 
munist Party will appeal that decision in the courts, and if unsuccess- 
ful, as I, as an ordinary layman, would think it must be unsuccessful, 
it would certainly do everything it can to get it carried on a writ of 
certiorari to the Supreme Court. We have seen the delays, largely 
due to the legal opposit ion, or legal steps, obstructions, taken by the 
party, in reaching this first decision, which has not yet come down, 
after 214 years. And I should not imagine, sir, that you would get a 
final decision in the Supreme Court, if it goes to the Supreme Court. 
in much under 2 years; with the result that 414 years have been con- 
sumed in using the machinery of this Board, no matter how excellent 
its members may be. 

The weakness, it seems to me, of the Goldwater bill lies in that fact, 

The Carman. Would that apply to any machinery we might set 
up to discover these subversives ? 

Admiral Stone. I am sure it would, because there are many legal 
safeguards offered in the bill. And I am not quarreling with legal safe- 
gui ards. But the fact is, sir, that I do not think you ‘will get a deter- 
mination in much less than 3 to 5 years on each case. Because the Com- 
munist Party, as anybody who has watched it in the courts of New 
York, the case before Judge Medina, for example, knows, is exceed- 
ingly skillful in matters of this sort. If the Board has been hung up 
for 214 years before reaching a decision on one case only before it, I 
think the delay that would ensue from many cases—because there are 
several of these unions that were e xpelled from the CIO— is going to 
be exceedingly great. 

The Cuarrman. You have no suggested amendments, then, to the 
Goldwater approach that would make the procedure more expeditious? 
We have been thinking of various things here. There has been a 
complaint made, as you know, that it is unfair to just take the oaths of 
the members of labor unions, and therefore the people in management 
should be asked to take a similar oath in order to balance the thing. 

Admiral Strong. I have no objection to that. I don’t see how any- 
body could object to that. 

The Cuarrman. But a lot of people say that won’t help you at all, 
that it would be just a waste of time, that these things would be ineffec- 
tive, that there is no way to make it effective. 

Admiral Stone. There is a way, sir, with all respect, to make it ef- 
fective. 

The Cuarrman. You think the way your report suggests would be 
the best way to carry this out? 

Admiral Sronr. My objection to the Goldwater bill is that it cancels 
9 (h), the one approach we have to this problem, and I suggest that 
9 (h) not be touched but that it be amended. There is nothing wrong 
with the length of time required to disestablish a union, but there is 
every advantage in getting rid of this Communist menace in denying to 
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them the right of the services of the National Labor Relations Board 
and the protection of the National Labor Relations Act. 

My proposal, sir, would be a speedy way of eliminating this Com- 

st menace so far as making use of the Board is concerned. And 
remember this: A Communist union has got to have the support of the 
Board, because it is only by being able to file an unfair labor practice 
irge that they hope to prevent Communists in a company from be- 

v discharged. They have to have the Labor Board to go to. 

Phe Cuarrman. How much complication would it mean, and added 
responsibility, on the Board itself? We had this thing up before when 
this thing was first invented, when this 9 (h) was first invented. We 
had the question of whether we would give the Board the ultimate 
power to wee »d out the Commies, and we felt it would be an endless job 
for the Board to a that on in addition to its other responsibilities. 

\dmiral Stoner. I don’t think it would, sir. The Board has avail- 
able to it the investigative forces of the FBI. That could clearly be 
written into the bill. The thing that I favor is that the Board have 
the responsibility. I am not saying that the Board has to maintain a 
field force of investigators. That could be done by the FBI. But it 
should be the Board’s responsibility, and not left a split one, sir. 

The Cuairman. I admit today it is split. There are cases falling 
down between the Board and the Department of Justice. And that 
does not make sense. I think you have presented a very good case here 
showing these effects. 

jut I am trying to get at whether we should have a new approach, 
such as the Goldwater approach, and take some other way of investi- 

gating and finding out Communist unions, or whether you think 
clearly from your testimony we should amend and strengthen 9 (h) 

nd not go to some other procedure. That is your deiadicn to 

Admiral Stoner. Well, I see no objection to a dual approach to the 
problem, namely, the Goldwater bill for the purpose of disestablishing 
a union; but I am opposed to the paragraph that deletes or ancels 
And there is no reason why 9 (h) as I propose that it be 
amended could not go along coincident with the Goldwater approach 
for the disestablishing of a union. 

The Cuarmman. And then you would not object to executives on the 
management side being subject to the same non-Communist oath ? 

\dmiral Stone. Certainly not. I don’t know anybody who does 
object to taking a non-Communist oath except a Communist. 

The CHarrman. Senator Kennedy, have you any questions / 

Senator Kennepy. Just two points. I believe all members of the 
National Labor Relations Board and the staff do have an FBI in- 
vestigation now. 

Admiral Srone. I am delighted to hear that, if that is so. I have 
never seen it published. 

Senator Kennepy. That is my understanding. 

Admiral Sronr. That is not to our knowledge, Senator, and I would 
certainly be delighted to see it made mandator y: 

Senator Kennepy. Fine. We can check that. (See p. 1042.) 

The other point, concerning William Witt, was that he was dis- 
charged as Assistant General Counsel of the National Labor Relations 
Board many years ago. 
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Admiral Stone. I agree. I don’t say, Mr. Senator, that he is pres 
ently employed. I am just saying that the Board was a target La 
Communist infiltration, as evidenced by the high position that 
secured in it. 

Senator Kennepy. But I think he left the Board in 1940. 

Admiral Srone. Well, sir, that was in a very critical phase of our 
lations with Soviet Russia, 

Senator Kennepy. Your testimony was very interesting, and I t 
your suggestions are good, p artic ularly your spec ific suggvestio 
strenethening 9 (h). I notice that it is the same as the suggest} 
made by the Humphrey subcommittee, except that, No. 2, you wi 
have the affidavit vob vat k to 1935. 

Admiral Sronr. Yes, sir. 

Senator Kennepy. I had not heard that suggestion before. 
not know what the effect gee be. 1937 was it? 

Admiral Stoner. No, 1935, for the information phase of it. And 
purpose there, Senator Ker nnedy, is that there would be a basis th 
for determining whether an official is telling the truth or not. Now, 
there is no penalty proposed if he tells the truth that he was a Com- 
munist between 1935 and 1947. If he tells the truth, there is no pen 
alty. But the membership of the union will have exposed to th 
that he was a Communist before many of them went underground 
There is no penalty proposed. If he falsifies his affidavit, and s 
he was not, I think records of the FBI cover a great many cases 
that period before they went underground. 

Senator Kennepy. You feel that as a practical matter this pro- 
vision would expose many Communists who now, because they signed 
under 9 (h), have given the impression to the union members that 
they are not Communists? 

Admiral Sronr. Yes, sir. And you see, since they went under 
ground, and they are only required to say what they are at the time 
they sign the affidavit, the membership of unions are honestly be 
wildered. These people on the one hand say: “You see? We have 
filed an affidavit.” And on the other hand, the general opinion, fron 
the testimony of labor witnesses, is that these people are Communists 

Senator Kennepy. Do you think that most of the union members 
of the union that you have been discussing realize that their leader 
ship is Communist ? 

Admiral Srons. I couldn’t say, Senator. 

Senator Kennepy. But you would have to assume that many do; 
would you not? 

Admiral Stoner. I can’t speak concerning the reason why an em 
ployee feels this man is not a Communist. “But you must reme ber 
also that there are a great many captive employees, that is to say, 
employees who have elected these people as officers, who in turn have 
signed labor agreements for a year or two, or more, and there is no 
easy way to throw these people out. And the McCarran commit 
took testimony on how the officers of the unions themselves are elect 
to show how such elections can be rigged. 

One thing I want to make clear, that by far, 90 percent and greate! 
more than 95 percent, of the members of these unions—and I thi 
you must understand me—are not Communists. 
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Senator Kennepy. It is difficult, I think, for us to understand how 
can continue to support the leadership. I think their responsi- 

y is certainly primary. 

\dmiral Srone. I agree. But you must help them. And the sug- 
tion that a leader in his affidavit state whether he was a Communist 
tween 1935 and 1947 will help the employee to decide. 

senator Kennepy. I think that is a suggestion that we certainly 
eht to go into. And I think that Mr. Olney’s, Mr. Humphrey’s, and 

r suggestions give us some reason to feel that perhaps we would 

have to adopt the Goldwater approach, that perhaps strengthening 
h) would be better than giving it back to the Control Board, even 

ugh Mr. Herzog and others feel the National Labor Relations 
ard is not equipped to deal with this problem. 

\dmiral Stone. I do not say that they should do the staff work. 
fhey should have the FBI. But they should have the responsibility 
of investigating whether the affidavit is serious or not, or determining 
whether it is. 

Senator Kennepy. But with all the delays we have now in the 
NLRB— 

\dmiral Stone. This is nothing compared to the delays you would 
have under the Goldwater bill, I am afraid. And if I may revert to 
omething with relation to Nathan Witt, when he resigned or was dis- 
charged—I don’t know the circumstances of the separation—in 1940, 
| am informed that there are still a number of his appointees, the 
personnel he brought into the Board, that were appointed by him, that 
s, of the staff. 

Senator Kennepy. Yes; but I had not heard any suggestions that 
the National Labor Relations Board or its employees had been infil- 
trated in any way. 

\dmiral Sronr. I don’t say that they are—I am just saying that 
I think in a situation as serious as this, one should be certain—any 
more than anybody thought Mr. Dulles needed to be cleared by the 
FBI. But I thought it set a fine example, sir. 

The CuHarrMan. We went through the entire State Department on 
that, and I think that is a fine example for all Departments. There is 
no reason why we should not be on the alert. 

Thank you, Mr. Stone. 

That is very much appreciated. Your suggestions are very valuable 
to us. 

Admiral Strong. Thank you. 

The Cuameman. I have been asked to put in the record at the con- 
clusion of Admiral Stone’s testimony a memorandum that was left 
here by one of our Members, Senator Murray. 

We will be glad to have it in the record. 

(The memorandum referred to is as follows :) 


Sunsect: THE AMERICAN CABLE & RaApro CorP., CASE No. 2-RC—4670 


1. Upon a petition filed by Communication Workers of America (CIO), a hear- 
ng was conducted by the Board in the fall of last year. Two other unions— 
Commercial Telegraphers Union (A. F. of L.) and the American Communications 
Association (independent), intervened in the proceedings. All three unions 
were, of course, in compliance with the filing requirements of the act. 

2. By order of December 19, 1952, the Board directed the officers of ACA to file 
additional affidavits in answer to six questions put to them by the Board. These 

estions called for reaffirmation of section 9 (h), the so-called non-Communist 
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affidavit section. The Board's action in this respect was prompted by a presey 
ment then recently handed up by a grand jury in the United States District Co 
of the Southern District of New York. That presentment, served upon 
Board by the district court judge, recommended that the Board undertake f 
ther security of the compliance status of that unoin because of the refusal] 
its officers in testimony before the grand jury to identify the affidavits already 
submitted to the Board by them to affect compliance with the filing requirems 
Each officer, in refusing to testify, relied upon his constitutional privilege y 
respect to the truth or falsity of the contents of the affidavits. 

The ACA with two other independent unions, the officers of which had also 
been requested to answer similar additional affidavits, immediately petitioned 
the United States District Court for the District of Columbia for an injunction 
against the Board to prevent it from enforcing its order of December 19, 1952 
On January 27, Judge F, Dickinson Letts ruled that the Board was without power 
to require the officers of the petitioning unions to submit additional affidavits 
because of the court’s view that the function of the Board with respect to the 
affidavits required by the act are administrative only and that the Board does 1 
have authority to inquire as to the truth or falsity of the affidavits, this latter 
function being the responsibility of the Department of Justice. Also, the court 
held that the Board was without authority to declare a sanction against the 
com ing unions if the questionnaires were not answered. Accordingly, the 

uurt granted a permanent injunction against the Board from seeking to enforce 
ts order of December 19, 1952. The Board immediately appealed that decision 
to the United States Court of Appeals for the District of Columbia. 

1. While the court action was pending, the Board issued its decision and dire 
tion of election on December 31, 1952, in which an election was directed among 
dentified classifications of employees with each of the three unions on the ballot 
However, the future participation of the ACA was subject to the Board's prior 
order of December 19, 1952, validity of which was then being litigated. 

5. On January 30, 1953, the Board denied a petition by the employer for 
reconsideration of its decision and direction of election. The employer's pet 

on was directed to the validity of the compliance affidavits filed by the ACA 
Che Board’s action was based upon the decision of Judge Letts indicated above 
On February 13, 1953, the Board denied a second motion for reconsideration 
because no new issues were raised not theretofore considered, and specifically 
because the Board believed that to grant such a motion would have violated 
the decree of the court 

6. On February 20, 1953, Deputy Secretary of Defense Roger M. Kyes by letter 

the Board alluded to the accusation against ACA by the Federal grand jury 
nd stated that if the accusation were a fact and that union should prevail in 

election, a critical security problem would be presented. (He requested a 
postponement of the election to permit the Department of Defense to consider 
further its position in the matter. In reply, the Board informed the Deputy 
Secretary of its past actions respecting the case and of its conclusion that under 

dge Letts’ decision, and, because of the interest of the two other unsuspected 
nions, it did not believe that further postponement could be granted upon any 
showing made by any interested person up to that time. ) 

7. Under date of April 2, the Deputy Secretary of Defense, in a second letter 
to the Board and alluding to its earlier letter, stated that in the period that had 
ntervened he had reviewed the security interest of the armed services and was 

mvinced that everything should be done to prevent a union suspected of Com 

t domination from becoming bargaining agent of the company. 

S. Upon the basis of this later statement, the Board has authorized the Ger 

al Counsel to move the United States Court of Appeals for the District of 
Columbia to grant a stay of the lower court’s decision pending final decision 
on the Board’s appeal from the lower court’s ruling. The Board did not earlier 
take this action because, if granted, it would have the effect of setting aside the 

r court’s decision, which had just been decided against the Board on the 
merits. The probability of the cireuit court granting such relief seemed re- 
mote in the absence of some change in the circumstances, which the Board 
now believes to be the case in view of the position now taken by the Department 
of Defense in its letter of April 2 
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UNITED STATES DIstRict COURT FOR THE DISTRICT OF COLUMBIA 
Civil action No, 5826-52 


rep ELecTRIcAL, Rapio, AND MACHINE WoRKERS OF AMERICA (UE), ET AI 
Plaintffs, v. PAut M. Herzoe, er Av., Defendants 


"? 


Civil action No. 5827-52 


ERICAN COMMUNICATIONS ASSOCIATION, Plaintiffs vy. PAUL M. HEeRz0G, ET al 
Defendants 


Civil action No, 5828-52 


RNATIONAL FuR AND LEATHER WORKERS UNION OF UNITED STATES AND CANADA, 
Plaintiff, v. PAuL M. Herzoc, er av., Defendants 


MEMORANDUM OPINION 


At the time oral arguments were heard there was submitted for the court's 
termination the motion of defendant to dismiss in each of the above-captioned 
ises. At that time there was likewise submitted for the court’s Gecision the 
tion of each plaintiff for permanent injunction. 

rhe plaintiffs seek to enjoin the defendants who are officers und members of 
the National Labor Relations Board (hereafter referred to as the Board) ‘rom 
enforcing the Board’s order of December 19, 1952, requiring the plaintiffs to file 

swers to questionnaires and providing that if such answers were not on file 

December 30, 1952 (later extended to January 7, 1953), plaintiffs would be 
leclared out of compliance with the filing provisions of section 9 (h) of the 
National Labor Relations Act as amended (hereafter referred to as the act). 

At the time of the issuance of such order the plaintiffs and each of them had 
een in compliance with the filing requirements of the act, their officers having 

ed the non-Communist affidavits required by the act, using for that purpose 

forms supplied by the Board. The Board had acknowledged the receipt of 
such affidavits and advised the plaintiffs that they were considered in compli- 
ince With the requirements of the act. By its order of December 19, 1952, the 
Board required plaintiffs’ officers to file additional affidavits answering six addi- 
tional questions. The first four of such questions called for a reaffirmation of 
the affidavits previously filed by the officers of the plaintiffs in 1949, 1950, 1951, 
and 1952. The fifth and sixth questions required the officers of the plaintiffs 

»>swear that at all times since the filing of the first affidavits under the require- 

ients of the act they have not been members of the Communist Party or mem- 
ers of a proscribed organization. 

It appears that the Board’s action of which plaintiffs complain was prompted 
y a presentment handed up by a grand jury in the United States District Court 
for the Southern District of New York. The presentment reported that a num- 
er of officers of the plaintiffs had appeared before the grand jury and, while 

entifying the affidavits filed by them with the Board, had pleaded their con- 
stitutional privilege with respect to the truth or falsity of the contents of such 
ifidavits. The presentment recommended that the matter be referred to the 
Board and suggested specific forms of administrative action which in the opinion 

the grand jury were indicated and appropriate. 

It is the contention of plaintiffs that the Board’s order is illegal, as being 
beyond powers of the Board and because it was based on the presentment made by 
the New York grand jury, which presentment plaintiffs say was itself illegal. 

It is the view of this court that the function of the Board with respect to the 
affidavits required by the act are adm‘nistrative only, and that the Board does 
not have authority to inquire as to the truth or falsity of the affidavits. The 
legislative history of the act makes it clear that as originally passed by the House 
he Board would have been empowered and under duty to investigate unions 
which sought to use the facilities of the Board as to Communist membership 
of their officers. In conference such power of investigation was eliminated from 
the act and section 9 (h) was substituted. That section of the act merely re- 
quires the filing of the affidavits. The congressional debates indicate the purpose 
Which Congress entertained in framing the act. It was to place upon the De- 
partment of Justice the duty and power to investigate and to prosecute violators 
of the act. It was thought to confer such powers upon the Board would result 
in delays in the administration of the act. 


31346—53—pt. 2——-28 
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s fully demonstrated that until now the Board has adhered to ¢) 
it had no such powers of investigation as is now asserted in the ass 
This conclusion is reflected in the Board’s annual report for the 
ending June 30, 1949, in which it was said “The Board has consistently 
it will not investigate the authenticity or truth of affidavits filed unde) 
9 (h), as such investigations are by the statute made a function 
Department of Just . 
Che court is of opinion that the view formerly held by the Board 
ind that the view now asserted is contrary to the congressional inten 
rroneous. It will be noted that Congress has made the penal provisions 
iminal code applicable to the filing of false aflidavits and that the Dep 
of Justice must assume the burden which Congress placed upon it. Of 
the New York grand jury could not confer investigatory powers upon the B 
ind its presentment should be referred to the Department of Justice. 
It may be mentioned that the order of December 19, 1952, assumed to de 
on if the questionnaires were not fully answered. Such ont 
s not authorized in the act and was not intended by the Congress 
The defendants’ motions to dismiss will be denied and the motions of 
ntiffs for permanent injunction will be granted 
Counsel for plaintiffs will present appropriate orders consistent herewit 


F. DICKINSON Letts, Juda 


The CHarrMan. For the re cord, I would like to ask to have a Imaitts 
at- this aac a statement by Senator Kenne dy to clar ify a stateme! 
made by Admiral Stone earlier in the afternoon. 

aati Kennedy, would you put in the statement you would like 
to make? 

Senator Kennepy. This concerns a discussion between Mr. Sto 
and myself as to the role of the FBI in investigating members of 
National Labor Relations Board and the employees of the Board. 

In the first place, all Presidential appointments are investigated by 
the FBI at the request of the White House, and all Board members 
or Presidential appointees are the subject of confirmation by the Sei 
ate. Two, all appointees of the Board are subject to the governmenta 
employee loyalty program set up by Executive order. Each employee 
files prescribed information. Any employee in respect of whom de 
rogatory information is disclosed is subject to a full field investigatio 
by the FBI. The FBI reports are reviewed by the agency loyalty 
boards for appropriate action. There are also appellate procedures, 
which are up to the Loyalty Review Board, under the Chairmanship 
of the late Seth Richardson. 

In addition, of course, the same procedures that exist for all civil 
service employees are set up for employees who are applying for civii- 
service positions with the National Labor Relations Board. 

The CuatrrmMan. Thank you, Senator Kennedy. We will have that 
appear in the record at this point, unless you would rather have it 
appear at the time of the testimony of Admiral Stone. 

‘Senator Kennepy. I would prefer the latter. (The discussion re- 
ferred to appears at p. 1037.) 

The CuarkMAN. Our next witness is Mr. John E. Groves, Director 
of Industrial Relations for Allegheny Ludlum Steel Corp 

Mr. Groves, we are glad to welcome you here for this hearing. 
assume you have a statement which you want to present to us. 
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TESTIMONY OF JOHN E. GROVES, DIRECTOR OF INDUSTRIAL RELA- 
TIONS, ALLEGHENY LUDLUM STEEL CORP., ACCOMPANIED BY 
JACK S. LOYND, GENERAL COUNSEL 


Mr. Groves. I do, Mr. Chairman and members of the committee. 

The CuarrmMan. These hearings, I may say, are taking more time 
than we anticipated. Wearetrying to speed this upif wecan. What 
| would like to do is to take your full statement and have you empha- 

ze the point that you want to bring out specifically, because we have 
| number of more witnesses this afternoon, and some of us have to go 
to later appointments. So I will appreciate your highlighting the 
things you have in mind particularly, if you will. 

Mr. Groves. I will try to do that, Mr. Chairman. 

The Cuarrman. Thank you. 

Mr. Groves. I am director of industrial relations for the Allegheny 
Ludlum Steel Corp. Accompanying me is Mr. Jack Loynd of our 
company general counsel, who is here with me today for the purpose 
of answering any questions of a legal nature that you may have in 
connection with my statement. 

The CHatrrMAN. We are very glad to welcome Mr. Loynd. 

Mr. Groves. The statement I shall now make is in favor of the pas- 

age by Congress of amendments to the National Labor Relations Act 
to provide that all picketing and strikes for organizational or repre- 
sentational purposes shall be banned. I can support the desirability 
of such amendments by recounting for you the following facts: 

Allegheny Ludlum Steel Corp. operates eight plants in various parts 
of the country. Approximately 15,000 production workers are em- 
ployed in those 8 plants; and employees in 7 of these plants are repre- 
sented by unions. I mention this last fact to emphasize that we have 
throughout our operations day to day relationships with such unions 
as the United Steelworkers of America-CIO, the United Auto 
Workers-C1O, the Brotherhood of Locomotive Engineers and Fire- 
men and the AFL’s Brotherhood of Blacksmiths, Drop Forgers, 
Welders, and Helpers. We believe that Allegheny Ludlum’s labor 
relations policies are sound. We believe that our |: ibor record proves 
that we deal honorably and justly with unions, 

One of the smallest of our plants is located at Ferndale, Mich., just 
outside of Detroit, and is called the Carmet Division. This plant 
manufactures tungsten carbide products—among others—special 
blanks fer tools, die parts, wear parts, and cutting tools and tips— 
and approximately 150 production workers are normally employed 
there. The Carmet Division is the only one of our eight plants with- 
cut a union. 

Efforts have been made to organize the Carmet Division employees 
on three different occasions. 

In 1949 and 1951, two separate NLRB representation elections were 
held at the Carmet Division, each upon the petition of the UAW-CIO. 
The UAW-CI1O, incidentally, happens to represent employees at Al- 
legheny Ludlum’s other plant—called the Forgings and Castings Divi i- 
sion—located in Ferndale, Mich., just across the street from the Car- 
met Division. In both of the Carmet Division election cases I have 
mentioned, the proceedings were orderly, the elections were held with- 


out unusual incidents and the m: jority of the employees voted for no 
union. 
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Beginning early this year, however, an outrageous series of events 


began to take place which I subm't to you as clear evidence of the 


need for action by the Congress. I call your particular attenti: 
to the chronological sequence of the events I shall now mention. 

On January 7, 1953, the plant manager of our Carmet Division 
ceived the following telegram: 


Our union has signed up 97 percent of your employees in the Carbide Di 
We would be pleased to submit our evidence of membership to you at your 
convenience, Will you notify us when and where we can meet for the pur 
of negotiating a contract 


Visio 


This telegram was signed “Orville Plake, national representatiy 
Me hanics Educational] Society of America.” 

Our plant manager forwarded this telegram to my office as a matter 
of routine business and on January 8, I sent the following telegram to 
the Mechanics Educational Society of America which I shall reter 
to as “MESA” in the balance of this statement: 





Your telegram of January 7, 1953, addressed to the plant manager of our 
Carmet division has been referred to my office. Please be advised that we 
must decline to meet with your union representative as set forth in said telegram, 
Our position in the matter is that procedures are provided by law for determi 
ing whether or not employees should be represented by a union, and, if the 
should, for determining the proper union. 


I also sent the following telegram to our plant manager for posting 
on the bulletin boards of the Carmet division: 

I acknowledge receipt of the telegram that you referred to my office from the 
MESA union in which they stated that they represented our employees and 
wished to meet with us to negotiate a contract. 


1 wired Mr. Orville Plake, national representative of that union, as 
follows: 





Your telegram of January 7, 1953, addressed to the plant manager of our 
Carmet division has been referred to my office. Please be advised that we must 
decline to meet with your union representative as set forth in said telegram, 
Our position in the matter is that procedures are provided by law for determin- 
ing whether or not employees should be represented by a union and, if they should, 
for determining the proper union. 

I feel that you and your supervisors should explain to each employee of your 
plant that they have a right by secret-ballot voting to determine whether or 
not they want a union. Furthermore, the ballot must indicate the names of the 
different unions who may petition through the National Labor Relations Board, 
and the ballot also must provide that the employees can vote not to be represented 
by a union. If the majority who vote in such a secret ballot 


election would 
vote that they do not want 


a union, they will not be represented by a union. 
In other words, in order to win such an election and be properly certified by the 
National Relations Board as a representative of a group of employees, the union 
must win an election and then be certified. 

Naturally, if the majority of our employees through such secret balloting 
process would vote that they wanted a particular union to represent them, the 
company would negotiate with that union when they are certified as the collective 
bargaining agent for that particular group of employees. Unless a union is 
certified under this process, we will not meet with any individual or group of 
individuals who claim to be representatives of a union who represent our em- 
ployees. We must think of all of our employees and don't let a small group 
stampede the rights and benefits of the majority. 


On January 9, MESA filed a petition with the NLRB’s Detroit 
office—which, incidentally, is the seventh region of the NURB—under 
section 9 (c) of the National Labor Relations Act. The purpose of 
this petition was to initiate the procedure whereunder MESA might 
be certified as the collective bargaining representative of the Carmet 
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division employees provided it could win a secret-ballot election. 
(he Detroit NLRB office advised us in a letter dated January 12 that 
this petition had been filed and had been assigned a number, to wit, 
NLRB Case No. 7-RC-2022. By a telegram and also by a notice of 
epresentation hearing, both dated January 14, that office also advised 
that a formal hearing on the petition would be held on January 22. 
\Ve were advised that this quick action was part of a new speedup in 
NLRB procedures. We were pleased with this efficiency. 

On January 13, the day before the notice of representation hearing 
was received by us, an unidentified employee posted the following 
notice on the Carmet division’s bulletin board: “Union meeting Jan- 
uary 15, VFW Hall, Ferndale, 3:30 p. m. to 5:30 p. m. 

[ direct your specific attention to the lack of identification in the 

otice of those calling the meeting and of the “union.” You should 
also understand that until this time the only demand we had had by ¢ 
“union” was the demand for recognition by MESA in the telegram 
dated January 7 which I have already read. ‘This unsigned notice, 
which had been posted without permission, was taken down by the 
plant management as soon as it was discovered. 

In connection with this unauthorized notice, you should also under- 
stand that January 15 was a Thursday—a normal workday at the Car- 
met division nr that day the day shift on that day was scheduled to 
end at 4:30 p. m. when the afternoon shift was scheduled to begin. 
In other eatin some unidentified and unauthorized person or per- 
sons were attempting to shut down the Carmet division for a mini- 
mum of 2 hours on the pretext of c alling a meeting for an unidentified 

“union. 

To assure ourselves that our employees knew what was transpiring 
and were acquainted with the company’s position in this situation, 
the plant manager toured the plant shortly after noon on January 15 
and visited with the employees in small groups of 5 to 15. The em- 
Pp nore were advised in substance as follows: 

They were told that the unsigned notice of a meeting posted on 
igen 13 had been posted without permission. They were further 
told that, regardless of what any unauthorized person may have stated, 
no one had been granted permission to leave the plant during working 
hours. 

They were warned that no permission had been given to anybody 
to shut the plant down to attend any meeting. They were further 
warned that any employee who left his job for such a purpose would 
be crane to disciplinary action. 

They were advised that until the majority of the employees 
voted 4 in a secret election for a union the company, in the interest of 
protecting the majority, could not recognize any union. This posi- 
tion was the same as that expressed in the telegram—which I have 
already read—which I sent the plant manager for posting on the plant 
bulletin board. 

They were reminded of the two previous orderly NLRB elec- 
tions at the Carmet Division and advised that MESA’s petition for 
another election was then on file with the NLRB, and they were shown 
the notice of hearing on this petition issued by the NLRB on January 
14. 
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Although fully aware of the consequences of their action, certain 
of those employees on the day shift left their jobs against orders on 
the afternoon of January 15. They were discharged. 

A picket line was then thrown up around the plant by MESA and 
beginning with the midnight shift at 12:01 a. m., on January 16, 
operations there have been prevented to, this day—in other words, 
today marks the end of the 12th wee sk of MESA’s strike. 

On January 19, representatives of MESA filed a charge against 
emp rloye rat the NL RB’s Detroit office alleging that Alleghe ny Ludlum 
had \ nok ited certain sections of the National ‘Labor Relations Act and 
specifically alleged that: 

rhe above-named employer, by its officers, agents, and employees, on Jan 
15, 1953, discharged the following-named persons because of their membershi, 
and activities on behalf of Mechanics Educational Society of America 
and soon. This matter was assigned NLRB case No. 7-CA-850, and 
the company was advised of its pendency by a letter from the 
NLRB’s Detroit office dated January 19. 

Then, 3 days later, on January 22, the NLRB hearing on the repre 
sentation petition was held, on January 22, 1953. 

The UAW-CIO intervened in the proceedings at the hearing and 
asked that its name be placed upon the ballot. This interventio: 
was granted. 

We considered it to be unusual that the hearing was held since the 
aforementioned unfair labor practice charge was pending, but were 
advised by the Washington, D. C. office of the NLURB—at a time sub 
sequent to the hearing— -that a waiver had been filed by MESA. We 
have never mepenene, a COpy of this Walver, and l have no knowledg 
of the context of this waiver. In any event, the hearing was held 
an dd the rec ord of the 3 earring was transmitted to the NLRB in Was 
ington, D. C., for appropriate action. The transcript of the hearing 
contains no reference Whatsoever to this waiver. Moreover, there 
Was no mention of this waiver either on or off the record at the 
hearing. Frankly, I am—and have been since I first heard of it 
completely in the dark as to what this waiver business is all about, 
and I question the regularity of such procedure, especially when it 
seems to have been employed ex post facto in our case. 

MESA then twice requested of the NLRB’s Washington office that 
the time for filing briefs in the matter be extended and a short exte1 
sion of time was granted them. So far as we know, they never filed 
a brief. Both the compan vy and the intervening union had advised 
during the hearing that neither was going to file a brief. The follow 
ing telegram sent to the NLRB by our counsel on January 29 is of 
interest in connection with the extension of time granted to ‘file briefs 
in this matter: 


} 


Received telegram from you late yesterday advising petitioner’s request for 
extension of time for filing briefs in Detroit case No. T-RC—2022 denied. This 
telegram puzzling because as counsel of record for Allegheny Ludlum Steel Corp 
we had no notification any such petition was pending. Believe your procedura 
rules have been violated because to this date no copy of any petition for extensior 
of time has been served on us by anybody. We strongly object to union proceed 
ing ex parte in this matter in violation of your procedural rules. 


On Friday, February 6, the NLRB at Washington ordered its De 
troit office to hold an election in this matter. On Monday morning, 
February 9, we requested the NLRB at Detroit to hold this election 
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he earliest possible moment. The election was held on February 

17 a resulted in a split vote requiring a runoff election, the UAW- 

- \—the intervenor—being eliminated in this election. Under the 

soard’s rules of procedure, this runoff election is a matter to be 

ndled by its Detroit office. 

he NLRB has taken the position that the waiver I mentioned 

lier is no longer effective and the Detroit office of the NLRB has 

iken the position that no runoff election can be held until a decision 
made on the matters involved in case No. 7-CA-850, the unfair 
bor-practice charge. 

l'o this date, despite repeated and continual prodding by the com- 
pany, ineluding visits to and numerous phone calls to the NLRB’s 
offices in both Washington and Detroit, case No. 7-CA-850 is in the 

rocess of being processed by the Detroit office of the NLRB. In other 

ords, the charge that the company violated the law was filed on 
January 19 and, except for the NLRB requesting the company to 
tate its position in writing—which request was promptly complied 
rie having interviews about the matter, nothing has been done 
out it; the NLRB will not say that the charge has merit—and issue 

“ eee aint so that a hearing can be scheduled, nor will it say that 
the charge has no merit—and dismiss the complaint. 

Now, Senator, at this point, I would like to say that this statement 

as \s prepared on April the 4th for presentation here. I must correct 

s part of the statement, because of a telegram I received at the 
otel, which may or may not be prompted because of my presence here 
today. The telegram advised me of a letter received, forwarded to 
MESA by the NLRB, of which we received a copy. The letter advises 
MESA, and I quote. 

The above-captioned case charging a violation under section 8 of the National 
Labor Relations Act has been carefully investigated and considered. As a 
result of the investigation, it does not appear that there is sufficient evidence 
f violations to warrant further proceedings at this time, and I am therefore 
refusing to issue a complaint in this matter. 

Senator KenNepy. You mean the complaint against the company 4 

Mr. Groves. That is right. 

The CHarrMan. Mr. Groves, I am not quite clear. Are you pre- 
senting this story in connection with some recommendations for 
amendment of the Taft-Hartley Act, or are you bringing sort of an 
appeal to our committee, which, of course, we would not be in a posi- 
tion to deal with? Weare glad to have your story, but are you asking 
for some amendment in the Taft-Hartley procedure, or what? 

Mr. Groves. We are asking for an amendment to Taft-Hartley 
which would prohibit such circumstances to exist, to perpetuate them- 
selves, 

The Cuamman. Can we get your specific recommendations? Be- 
cause we hardly have time to deal with a case in detail of this kind. 

Mr. Groves. Our specific recommendation is that not only should 
we make this type of picketing an unfair labor practice—we don’t 
feel that would be quite enough, but we feel that at the very least the 
organizational picket line should be made the subject of mandatory 
injunction. This is our specific recommendation. I cite the details 
of this fact to point out that under the existing law, our employees 
and the company have been victimized by this thing. 
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The Cuarrman. I am not quite clear what amendment to the act 
you have asked for. Are you not asking more for a ruling from tl, 
Board in a matter like this? 

Mr. Groves. No. I want to make it perfectly clear. We have no 
quarrel with the Board, as such. We had an election on the same day 
with the steelworkers, on the same day this election was conducted j; 
Detroit, and it was very orderly and was handled very expeditiously, 
It is only this particular instance that we have quarrel with. Whe 
an unfair labor practice is pending, somehow a hearing is held, whi 
seems unusual to anyone I have ever talked to, and then I understand, 
through some waiver, the election was held, and then the results of 
that election require a runoff election, and for some reason the waiver 
no longer st: = We can’t have the runoff. Basically, all we are 
interested in is an election. That has been the company’s positio; 
continually, and Is today. The charge is dismissed. We are will 
Ing to have the runoff tomorrow. But it has bogged down in pro 
cedural details or something. 












The CuatrMan. But it seems to me your problem is one before the 
mais The Board must have gotten balled up on this waiver. It 
not a case of asking us to change the law, is it / 

Mr. iaeeme Bear in mind that we have a plant shut down, wit! 
organizational picketing. My recommendation to you is that the lay 
provide that such picketing and strikes be a subject of mandatory 
nyuNnctions, 













The CHarrman. Well, what is the present state of the law? How 
does the law have to be amended to bring that about? Let us assum« 
you are entirely sound in your request. What language do you want 
in the law to meet what you are asking? 

Mr. Groves. I would rather have counsel answer that question. | 
can say that we perhaps erred in coming to you with a recommenda- 
tion as to how the law should be changed. We did not work out the 
specific langu: age of the law. I felt you people were the experts on it. 

The Cuamman. I am not quite c lear whether this is not a matter 
that the National Labor Relations Board, with its experience and skill 
in precedents and knowing what the waiver means, could not have 
handled very expeditiously under the existing legislation. If we need 
a law, because the law is defective, that is the thing that we are inter- 
ested in. 

Mr. Groves. I think that is right, that you do need a change in the 
law. 

The CHarrMan. Well, I think this might be the way out of it. Do 
you want to file in connection with the testimony here, which is very 
interesting, a suggested recommendation that “Section blank of the 
National Labor Relations Act be amended to read as follows”? 

Mr. Groves. I can do that if you so request, and I have a footnote 
here in my statement here which I would like to read: 























Mr. Robert Denham, former General Counsel of the NLRB, in his statement 
to the House Labor Committee last February 27 advised that an amendment is 
needed to ban the organizational picket line. Other witnesses before the House 
Labor Committee have also urged the passage of such amendments; for example, 


Mr. James J. Reynolds, Jr., a former NLRB member, in his statement of Marc! 
11. 













The CHarrman. Well, then you want an amendment to ban the 
organizational picket line. 






TAFT-HARTLEY ACT REVISIONS 1049 


Mr. Groves. That is correct. 

The CuatrMAN. Then you are willing to put this in as supporting 
evidence for that? 

Mr. Groves. That is correct. 

The CuHarrMan. You have no testimony today to offer on the Com- 

unist affidavit, which was the purpose of the meeting this afternoon. 

Mr. Groves. No: I don’t. 

The CuarrMan. Have you any questions? 

Senator Kennevy. In your citations of this Pennsylvania case, you 
state they held that organizational picketing was an unfair labor 
practice because it violated section 8 (a) (3) and 8 (b) (2). Would 
you explain that ? 

Mr. Groves. Senator, I would like to refer that question to counsel. 

Mr. Lorynp. We cited that, Senator Kennedy, to show that some 
State courts do say that the National Labor Relations Act is violated 
by this sort of activity. There are also decisions in the State of New 
York to that effect. 

Senator Kennepy. In other words, the union had not been selected 

the bargaining agent and yet it placed a picket line around the 
plant to force the members into the union ¢ 

Mr. Loynpb. Correct. But the National Labor Relations Board does 
not take that view, nor do the Federal courts, so far as I know. That 

why we say an amendment is needed to the law, so that all courts can 

consistent in such holdings. 

Senator Kennepy. I have not seen the Pennsylvania case. 

Mr. Loynp. It is a very recent case. 

Senator Kennepy. So I did not see how 8 (a) (3) was involved, as 
t does not discuss picketing. I will have to look that up. 

Mr. Loynp. The case is a very recent case. In fact, I haven’t seen 

full text of the court’s decision. I saw only a Labor Relations 
Board report of it. 

Senator Kennepy. I have no more questions, Mr. Chairman. 

The Cuamman. I think in this matter we ought to take your testi- 
mony, here. I understand that Senator Ives has an amendment that 
may cover this point, and if that is true we can take that as cumulative 
evidence on that. If that is your testimony, it will be received, on that 
point. I was not quite clear whether you were asking for something 
di fferent than is before us, and I was not familiar with the detail of 

Senator Ives’ amendment. 

Mr. Loynp. I am aware of that amendment. We are just attempt- 
ing to support such an amendment by this testimony. 

The Cuarrman. Thank you very much. That is very valuable to us. 

We will put your whole state ment in the record, of course. 

(The remainder of Mr. Groves’ prepared statement follows :) 

Meanwhile, the Carmet division has been shut down by pickets since January 

The pickets have prevented even maintenance employees from entering the 
jant. As a result the boilers and the fireprevention sprinkler system had to 
be drained and the plant and offices where the salaried people work are without 
heat; all production and maintenance employees have been without work." We 
have also had bricks thrown through the plant windows and there has been other 
damage to the property. 


1So that you will have a fuller understanding of the predicament of the company and 


its Carmet division employees in this matter, I am appending to this statement a copy of 
each letter we have sent to those employees during the period of this strike. 
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The situation I have outlined for you is happening in Michigan. However, 
I noted the other day a report of a recent decision by the Pennsylvania Supreme 
Court in the case of Garner et al. v. Teamsters, Local No. 776, AFL (reported at 
p. A-8 of the Daily Labor Report for February 26). If the report was accurate, 
the Pennsylvania court said that organizational picketing by an unrecognized 
union violates sections 8 (a) (3) and 8 (b) (2) of the Taft-Hartley Act. I wish 
the NLRB agreed with the Pennsylvania court’s decision.” However, in our 
many conversations with the NLRB people in both Washington and Detroit abou 
our Carmet division situation, no spokesman for the NLRB has taken the position 
that organizational picketing by an unrecognized union violates the Nationa 
Labor Relations Act. The view of the NLRB people seems to be that there is 
nothing wrong with union organizational strikes. 

In any event, making this type of picketing an unfair labor practice is not 
enough. That would not solve the problem. At the very least, in my opinion, 
the organizational picket line should be made the subject of mandatory injun 
tion. 

Mr. Jack Loynd, of our company’s general counsel, is here with me today for 
the purpose of answering any questions of a legal nature in connection with my 
statement. Consistent with my opening remarks, this statement has been co 
fined to the recounting of a chronological series of facts concerning the current 
organizational strike at our Carmet division plant. I will be glad to answer 
any questions you may have in connection with the facts of that situation. 

Thank you for your attention and for your courtesy in permitting me to appear 
before you. 


APPENDIX 


ALLEGHENY LUDLUM STEEL Corp., 
CARMET DIVISION, 
Ferndale, Mich., January 
To Aull Hourly Employees: 

We feel certain that the two unions that claim to represent the majority of our 
Carmet employees have told you their position in the present situation. As your 
employer we want you to know our position. 

We were looking forward to a good year in 1953 with steady employment for 
all of you and a program of improved employee relations. 

Now the Carmet division is shut down by a picket line. These pickets claim 
to be members of a union which says it represents the majority of our production 
and maintenance employees. A procedure was begun before the NLRB to de 
termine whether or not that claim is true. Another union intervened in the 
procedure and claimed that it represented the majority of our production and 
maintenance employees. The truth of this second claim would be determined 
in the same procedure. 

Our position was—and still is—let the employees vote by secret ballot in an 
NLRB election to determine whether they want to be represented by any union 
or whether they want no union. 

Until the employees vote for a particular union, we can’t recognize any union 
We have said that to you in the past and also told both unions this. 

Under the circumstances a picket line isn’t helping anybody—all it is doing 
is losing wages for our employees by preventing them from coming to work. 
The pickets should go away and let you people come back to work. 

Sincerely yours, 
E. C. Lauck, Plant Manager. 


ALLEGHENY LUDLUM STEEL CorpP., 
CARMET DIVISION, 
Ferndale, Mich., January 31, 1953 
To All Hourly Employees: 
My letter to you of January 24, 1953, brought forth a typewritten response to 
me (signed “MESA the pickets”) which claims that the company favors delaying 
an election. That claim isn’t true. Here are the facts: 


*Mr. Robert Denham, former General Counsel of the NLRB, in his statement to the 
House Labor Committee last February 27, advised that an amendment is needed to ban 
the organizational picket line. Other witnesses before the House Labor Committee have 
also urged the passage of such amendments; e. g., Mr. James J. Reynolds, Jr., a fort 
NLRB member, in his statement of March 11. 
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On January 22, 1953, MESA representatives went down to the legal hearing 

the National Labor Relations Board in Detroit and said they wanted an im- 
mediate election. 

An immediate election suited the company, in fact, the company sent a man 

he NLRB in Washington, D., C, to try and hurry up the election. 

Then MESA proved that they did not want an immediate election. They 

e twice, to our knowledge, requested the Board to extend the time for filing 
a brief in this matter. The first time, they asked for a 30-day extension. This 
was denied. Then, the second time, they again asked for an extension and the 
Board yesterday granted them an extension until February 6. This extension 
elays the election. 

| just wanted you to have the facts straight. The same group whose pickets 
ire causing you to lose wages is now delaying the time when you can vote by 
secret ballot in an NLRB election. 

Sincerely yours, 
E. C. LaucKk, Plant Manager. 


ALLEGHENY LUDLUM STEEL COoRP., 
GARMET DIVISION, 
Ferndale, Mich., February 5, 1953. 
il] Hourly Employees: 

Premiums for the month of February on the Metropolitan group insurance 
and on the Blue-Cross plan are now due in order to keep this vital coverage in 
force for the protection of you and your family. Your contribution to these 
premiums would ordinarily be deducted from this Friday’s and next Friday’s 
pay. 

The company has decided to advance the aforementioned premiums on this 
nsurance because it is interested in the security and protection of you and your 
family. The contribution you would ordinarily make this Friday and next Fri- 
day will be deducted from the first pay you receive after returning to work. 

It is regrettable that you are losing wages during this strike created by a 
small group to gain recognition. We are doing everything we can to expedite 
an election and will keep you advised as to the results. 

Sincerely yours, 
E. C. Lauck, Plant Manager. 


ALLEGHENY LUDLUM STEEL Corp., 
GARMET DIVISION, 
Ferndale, Mich., February 9, 1953. 
To All Hourly Employees: 

The National Labor Relations Board in Washington has directed the election. 

We received a copy of its decision today. The decision directs the Detroit 
office of the Board to hold the election as early as possible among employees as 
of February 6— 

“Who were employed during the payroll period immediately preceding the 
date of this direction of election, including employees who did not work during 
said payroll period because they were ill or on vacation or temporarily laid off, 
and employees in the military services of the United States who appear in person 
at the polls, but excluding those employees who have since quit or been dis- 
charged for cause and have not been rehired or reinstated prior to the date of 
the election, and also excluding employees on strike who are not entitled to re- 
instatement” (Quoted from Board’s decision so nobody can kid you). 

The Company is going to contact the Detroit Board immediately, and attempt 
to have the election held promptly. We will write you again as soon as the date 
and time are set. 

Sincerely yours, 
E. C. LAuck, Plant Manager. 
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ALLEGHENY LUDLUM STEEL CorpP., 


CARMET DIVISION, 


Ferndale, Mich., February 10, 195 
To All Hourly Employees: 


Yesterday we promised to write you after the date and time for the election wer, 
set by the Detroit Board. Here are the facts about the election as fixed by 
Board 
Date: Tuesday, February 17 
Place: Carmet Division premises. 

Time: Polls open 1:00 to 2:30 in the afternoon, 6:00 to 7:30 in the eve: 

A representative of the NLRB will be 


present to conduct the election. Offi 
Board notices about the election have been posted at the plant and on the entr 
gates. A polling booth will be 


secret 


nee 


provided at the election so that you can vote 


When you vote you should ask yourself the question—‘*Why should I vot: 
any union at the Carmet Plant?’ 
We've had two previ 


ous elections at Carmet. 
an order! 


Both times they were handk 
y manner and under the procedures set forth in the law. Furthermor 

nobody lost any wages either time. That is the way it should have been this t 
However, this time a small group created a strike in the belief that the compar 
would be forced to recognize MESA without an election. Then when their effort 
failed, they did everything they could to stall the election as set forth 
of January 31 This union 
I don't see 


in 
has caused you to lose wages si! 
how anybody can vote for MESA when he thinks al 


of Carmet employees have already voted down the UAW i: 

It must be ident to you that without a union your employer 
‘ogral age rates, seniority rights and other condition 
abreast of, if not ahead of, area and industr 
you that you don't need to be represented by t! 


nm 
hese 


‘any union. 


around and compare your benefits with those of employees in other pla: 
industry Compare your paid holidays and your wage escalator benefits 
hat the other I think the comparison proves that 3 


he « ier emplovees have 


need a union. 
Sincerely yours. 


C. Lauck, Plant Manage) 


ALLEGHENY LupLUM STEEL COoRrP., 
CARMET DIVISION, 
Ferndale, Mich., February 14, 195 
(Name and address of individual employee). 
DEAR ould 
t 


ahont thi itnatio } 


Aly 


much prefer to sit down and talk with you persor 
I guess there isn’t enough time for that between 1 
and the time you vote by secr ] next Tuesday. 
I feel a deep responsibility to you and your family in attempting to advis« 
the right thing. That is the reason I am writing you this personal letter 
the first place, the fact that you have lost wages since last January 15 is a 
le thing. In my book, is inexcusable and the people responsible f 
pickets should be ashamed to face you. The excuse for those pickets—t! 
harge of the 35 people who walked off their jobs—is not the real re 
ickets. The real reason 


o be speaking as the 


ASO! 
was a demand for recognition by a small group w! 
representatives of the majority of our employer 


told them and everyone that we couldn’t recognize any woiion unless it had ¥ 


electior 
I want to re 


eat to you why the 35 people were discharged. Their action 
January 15 Ik 


t me with no alternative. The issue that they presented, 
with was: Am I plant manager?—or did they run the plant? I regretted that 
they put that issue to me and warned them that their action would leave 
with no alternative. The 35 people refused to heed the warnings and I had t 


do what I did. 
The facts ‘e if he NLR is the 


Y 
} 
e 
I 


» place for those people to have their c: 
19 they started just such a case at the NLRB 
That means there is just no excuse for the pickets whatsoever. 


determined at January 
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Now about your lost wages. I have personally made a computation of what 
would have earned since January 15 had you continued to work normally 
at your current rate. The amount would be in excess of $ . You lost 
money because a picket line was thrown around our plant. 
have been plant manager at Carmet for almost 3 years now and have always 
sidered it my first responsibility to think of the welfare of all employees. 
rge Bussa was selected for his position because I am sure that he feels the 
e way. Union or no union, I shall always do that. 

We have had problems confront us during those 3 years, and as life goes on 

ve will have many more problems. All these problems can be solved in our 
e plant on a personal basis. I don’t think we need any outsiders in here 
ming to be representatives of our employees. In fact, we have had steady 
oyment with a steady increase in business until a union came around here 
| threw up a picket line. Until this current strike developed, there has only 
en one time since I have been plant manager when we were close to a lay- 

that was in 1951 when one of our chief suppliers was closed down by a 
ike. You will recall that at that time our established length-of-service policy 

s explained and that all employees were reassured by letter of their job 
rity under that policy. 

You know all the above to be facts. In view of these facts, I appeal to you on 

ersonal basis to vote for no union in the secret ballot next Tuesday. 
Sincerely yours, 

E. C. Lauck, Plant Manager. 


ALLEGHENY LUptuM STEEL CorpP., 
CARMET DIVISION, 
Ferndale, Mich., February 26, 1953. 

ill Hourly Employees: 

Under the NLRB rules, since no one of the three choices received a majority 
of the 95 ballots counted in the election held February 17, a runoff election will 
have to be held. 

The representatives of the NLRB who were at the election advised that the 
runoff election would not be scheduled until after a decision was made in the 
following matter: 

In addition to the aforementioned 95 ballots, there were 36 ballots challenged 
and therefore not counted. Most of those challenged ballots were those of people 
nvolved in the so-called unfair-labor-practices charge filed with the NLRB ai 
leging that the company violated the law by discharging the people mentioned 
in my letter of February 14. 

The company seriously and strongly believes that it did not violate the law 
in this matter. If the aforementioned “charge” results in a complaint being 
issued by the NLRB, the company will naturally resist this action to the utmost to 
prove that it did not violate the law. To this date however, the NLRB hasn't 
even issued a complaint against the company although, as I said in my Febru- 
ary 14 letter to you, the charge was filed on January 19, more than a month ago. 

As I told you in my letter dated January 31, there is a lot of stalling going on 
in this situation. We think the stalling is still going on. 

Several of you have called me and asked whether you should return to work, 
now that the election is over. Moreover, last Monday morning quite a few of out 
employees appeared at the gate but didn’t cross the picket line. 

The company’s position has not changed since I wrote you last January 24 as 
follows: “Under the circumstances a picket line isn’t helping anybody—all it is 
doing is losing wages for our employees by preventing them from coming to work. 
The pickets should go away and let you people come back to work.” So far as I 
am concerned, nothing has happened to change those circumstances. You will 
recall that when MESA originally demanded that we meet with them it claimed 
to represent 97 percent of our employees. The election proved that claim to 
be false. 

I think it should be self-evident that our position to meet with no union until 
a majority of our employees vote in a secret election whether they want to be 
represented by a union is a sound position. That position protects the majority. 

Sincerely yours, 
E. C. Lauck, Plant Manager. 


1This amount separately estimated for each employee 
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MARCH 5, 195: 
To All Hourly Employees: 

Premiums for the month of March on the Metropolitan group insurance and 0; 
the Blue-Cross Plan are now due in order to keep this vital coverage in force f; 
the protection of you and your family. Your contribution to these premiums 
would ordinarily be deducted from this Friday’s and next Friday’s pay 

After serious consideration, the company has decided to advance the afor, 
mentioned premiums on this insurance as it did in February. In other words, th¢ 
contributions you would ordinarily make this Friday and next Friday wil 
deducted, together with your February contribution, from the first pay 
receive after returning to work. 

I hope you all realize that the company is doing this because it is interested j 
the security and protection of you and your family. I hope you also realize tha 
this long strike, which is accomplishing no useful purpose, made the decisi 
to advance these premiums for March very difficult to arrive at, and I cann 
be sure that the same decision will be made again 

Sincerely yours, 


BE. C. Lavuck, Plant Manag: 


ALLEGHENY LUDLUM STEEL CORP., 
CARMET DIVISION, 
Ferndale, Mich., March 7, 195 


To 1// Hourly I nployees 

Once again a letter has been mailed you—apparently from the pickets—wl 
contains many statements which just aren’t true. I am writing you today 
point out those untrue statements, prove why they aren’t true and tell you th 


true facts 

First, I want you to recognize that the signature below all those untrue staté 
ments is typewritten (“MESA Shop Committee”). As I said before, the picket 
who are preventing you from returning to work should be ashamed to face yo 

(1) The MESA letter starts with the following untrue statement: “Durir 
the past week, the Michigan State Labor Mediation Board contacted the manage 
ment of Allegheny Ludlum Steel Corp. and proposed a meeting between the co 
pany and the union in the hope that a solution to the present stalemate mig! 
be reached. Shamful thought it might be, Allegheny Ludlum management i1 
formed that Government agency that it would not discuss the question of settlin 
the strike.” 

The true fact is that on February 26 a Mr. Humphreys (TI believe that is the 
correct spelling), Who said he was with the State labor-mediation board, tel 
phoned me and asked to be advised as to the company’s position in this matte: 
{ talked with him on the telephone for some time and reviewed all the facts of 
the case. At no time did I tell Mr. Humphreys that the company would not 
discuss the question of settling the strike. We will discuss anything with an) 
body at anytime! We cannot, however, negotiate with any union until a1 
jority of our employees vote in a secret election whether they want to be repre 
sented by a union. 

Another true fact is that in the NLRB election last February 17 more than tl] 
majority of the ballots counted were against MESA 

(2) Next, they talk about the charge pending at the NLRB on the 35 discharge 
cases and say: “The merits of this charge can be processed either of two ways 

The true fact is that this charge was filed with the NLRB last January 16 by 
MPSA. They filed the charge, so they picked the way to process it. Why « 
they try to kid you at this late date about another way to process this charge’ 

Another true fact is that the 35 people were discharged only after repoated 
warnings that their action in attempting to shut the plant down to hold a meet 
ing called by a small group would leave me with no alternative. 

(3) They say: “* the company can show it wants to end the strike and 
get you back to work by utilizing the alternative method provided in the Taft 
Hartley Act—that is, peaceful discussion across the bargaining table.’ 

The true fact is that what tke company wanted from the beginning was a 
peaceful and orderly election, the same as our employees had on two earlier o« 
casions. The NLRB procedure for such an election was under way 7 days before 
the strike started and I personally walked through the plant on January 15 and 
showed a copy of an official NLRB hearing notice so that all would know the 
procedure was under way. 
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(nother true fact is, as I said above, we will not bargain with any union un- 
til a majority of our employees vote in a secret election whether they want to 
be represented by a union. That is the procedure spelled out in the law. That 
< the procedure which protects the majority. 

(4) Next, they double talk. First, they say: “* * * the entire picture of 

is strike becomes one of striking because the company refuses to discuss settling 

e strike.” Later, they say: “We propose that in addition to returning every- 
one to their jobs, a general wage increase of 25 cents per hour be granted im- 
mediately. This is the real issue in dispute—money—the company doesn’t like 
the idea of paying it out.” 

he true fact is that this strike was created by a small group which thought 

at the company would be forced to recognize them without an election. 

Ask yourself when you first heard of this 25-cent demand. The first we heard 
of it was in MESA’s letter this week, almost 2 months after the strike began. 

| think this kind of silly talk indicates that the small group which created this 
strike feels no responsibility for the security and protection of you and your 
family. 

(5) They say: “It is our contention that the company is forcing the con- 
tinuance of this strike because they know that unless they defeat you people 
now, it will mean they will have to give a wage increase to bring your rates in 
line with what is paid in the area.” You people know that this is also untrue. 

The true fact is that your wage rates are not only in line with what is paid 
in the area, they are above the industry rates, and you have wage escalator 
benefits. As I said to you in an earlier letter, look around and compare your 
benefits with those of employees in other plants in our industry. I think the 
comparison will prove that we don’t need a union. 

(6) Lastly, they say: “You have put up a splendid fight to win your case.” 
This reminds me of the fellow who says: “Let’s you and him fight. I'll hold your 
coat. 

The true fact is that this is not “your” fight. We emphatically deny that we 
hold any ill will against any of our employees. On the contrary, we sympathize 
with our employees in this situation and know that the pickets are preventing 
them from returning to work. We feel that our employees would return to work 
promptly if the pickets would go away. 

Sincerely yours, 
BE. C. Lauck, Plant Manager. 


SUMMARY OF STATEMENT OF JOHN E. Groves, Director or INDUSTRIAL RELATIONS 
FOR ALLEGHENY LupLUM STEEL Corp., TO THE LABOR AND PUBLIC WELFARE 
COMMITTEE OF THE UNITED STATES SENATE 


1. Introductory remarks: Statement favors passage of amendments to NLRA 
to provide ban on picketing and strikes for organizational or representational 
purposes. The chronological sequence of facts set forth in this statement sup- 
ports the desirability of such amendments. 

2. Identification of Allegheny Ludlum Steel Corp. and brief comment re its 
labor-relations policies. 

8. Specific identification of Allegheny Ludlum’s Carmet Division, which is the 
plant involved in the aforementioned chronological sequence of facts. 

4. Reference to 1949 and 1951 NLRB representation elections at the Carmet 
Division. 

5. Quotation of MESA’s January 7, 1953, telegram to Allegheny Ludlum de- 
manding recognition at Carmet Division. 

6. Quotation of Allegheny Ludlum’s telegram of January 8 responding to 
MESA and of telegram from Mr. Groves to Carmet Division’s plant manager. 
The last-mentioned telegram was posted on Carmet Division’s bulletin boards 
so that employees would be informed of situation. 

7. MESA filed representation petition with Detroit office of NLRB on January 
%. This is Case No. 7-RC-2022. Procedural details re this petition referred 
to, including fact that a notice of hearing was issued by NLRB on January 14. 

8. Unknown person or persons on January 13 posted unsigned notice on Carmet 
Division’s bulletin board purporting to call a meeting for an unidentified “union.” 
No permission to post such notice had been given by management. Time set 
for such meeting (3:30 to 5:30 p. m. on January 15) conflicted with working 
hours of the plant. 

9. Allegheny Ludlum’s position was explained by the plant manager to em- 
ployees in small groups shortly after noon on January 15. 





1056 TAFT-HARTLEY ACT REVISIONS 


10. Those employees on the January 15 dayshift who left their jobs agains 
orders were discharged. 

11. MESA threw up a picket line and the plant has been shut down 
12:01 a. m. on January 16. Today marks the end of the 12th week of , 
operations, 

12. An unfair labor practice charge was filed by MESA on January 19 at 
Detroit office of the NLRB. This is Case No. 7-CA—850. 

NLRB hearing on Case No. 7-RC-2022 was held on January 22. The 
UAW-CIO intervened. Some sort of a “waiver” was filed by MESA so that this 
hearing in Case No, 7-RC—2022 could be held with Case No. T-CA-S850 pen 

» time, but we have never been made acquainted with the context of 
waiver” and it seems to have been employed “ex post facto. 

14. A short extension of time to file briefs in Case No. 7-RC-—2022 was gra 
by the Washington, D. C., office of the NLRB. 

15. On Friday, February 6, the NLRB ordered an election. On Mond 
morning, February 9, we requested the Detroit office of the NLRB to hold th 
election as soon as possible. The election was held on February 17. 

16. The election resulted in a split vote requiring a runoff election. Th, 
UAW-CIO, which had intervened, was eliminated by the split vote. 

17. The NLRB’s position after this election is that the aforementioned 
“waiver” is no longer effective. The position of the Detroit office of the NLRB 
is that no runoff election can be held until Case No. T-CA-850 is disposed of 

18. As of this date, the Detroit office of the NLRB is still “processing” Case 
No. 7-CA-850 which was instituted on January 19. No complaint has beer 
issued, nor has the charge been dismissed as being without merit. 

19. Meanwhile, since January 16, the Carmet Division has been shut down by 
pickets. Even maintenance employees have been prevented from entering 
(The predicament of the employees and of the company is further explained by 
the appendix to the statement.) 

20. The organizational picket line should be made the subject of mandatory 
injunction. 


” 


The CHarrmMan. Our next witness is Mr. Chester P. Fitch. of 
Portsmouth, Ohio. Is Mr. Fitch here? 


TESTIMONY OF CHESTER P. FITCH, ATTORNEY AT LAW, 
PORTSMOUTH, OHIO 


Mr. Firen. Yes, sir. 

The Carman. Mr. Fitch, we will be glad to hear from you, sir. 

Mr. Frren. Mr. Chairman, my name is Chester P. Fitch. I am a 
member of the law firm of Miller, Searle and Fitch of Portsmouth, 
Ohio. I have handled labor relations work for our office for some 15 
vears. 

Under the category of election problems, and whether or not the 
Taft-Hartley law should be amended, I have had some experience and 
I have some strong convictions wherein I think that the law should 
be amended, and particularly in two instances that I am concerned 
with, one, that the employer should not be required to bargain with 
the union as a representative of the unit of employees until the union 
has demonstrated its majority status by a Board-conducted hearing. 
That is my first problem. As the other one, I feel that it should be 
amended to determine the jurisdiction of the Board. 

Now, assuming that the prepared statement which I have will be 
made a part of the record, I see no point in repetition, and I don’t 
propose to read the prepared statement that I have. I wanted to onl) 
summarize it, emphasize it, and supplement it. 

The purpose of the Wagner law and the amendments thereto, or 
one of the purposes, as stated bv President Roosevelt. was to give 
to employees a right to select their own bargaining agent by electio1 
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ucted by the Board. Now, that principle was also stated by Chief 
tice Hughes in the Jones and Laughlin Steel case, when he said 
it the act went no further than to safeguard the right of employees 
elf-organize and to select representatives of their own choosing 
ollective bargaining or other mutual protection without restraint 
vercion by their employer. That has been accepted by Congress 
has been recognized even by the courts as a fundamental right. 
Now, from my experience, I find that in certain cases I feel that 
Board has misconstrued that purpose, and by the actions of their 
nts and the administration of law they get the idea that they are 
vo out and organize the industry, instead of administeri ing the law 
the idea of giving the employees an opportunity in a secret 
tion to determine whether or not they want to be represented. 
Now, in order to demonstrate my point, I participated in a case 
vn as the Drummond Implement Company, and I want to review 
you just briefly some of the background and the finding of the 
rd in that case. 
Foye Drummond operated a small hardware business, a farm 
r business. He was origin: ally a farmer and got into that busi- 
ss quite a few years ago. He had a store in Portsmouth. I think 
the bargaining unit he had seven employees. He had stores around 
Root! County and Highland and Washington. Altogether he had 
out five stores. 

Now, the amount of business that he did at the Portsmouth store, 

elieve the trial examiner held, to be about $360,000. That was the 

neral business that a farm implement dealer does, dealing with the 
irmers there, local farmers mostly. 

Some time in May of 1951, evidently the men wanted to organize 

nion. He had a local manager, and Mr. Drummond only came 
wn to visit that particular store about every 2 weeks. 

On the 7th day of June, in the local store, there came to the attention 

= local management a letter from some union down in Kentucky 

ing that they represented a majority of the employees and want- 

« to know when and where they could get together and talk about 

rgaining. 

\t about the same time, they sent the information in to their Cleve- 

ud office to have a petition filed with the National Labor Relations 
Board. I believe the evidence showed that Drummond came down 
to his store some time about June 12. And anyhow, here was both 

petition from the regional board at Cincinnati and this letter. Now, 
that was the first time it had come to his attention. 

So he said to his manager: “Well, the National Labor Relations 
Board has requested certain information. You give it to them.” 

And he sent it in. And he didn’t reply to this letter, because, he 
stated, he assumed that that was the process. He never had been 
familiar with unions, never had had any union people in any of 
these stores, and this Portsmouth store was the wily one concerned. 

Well, a field representative came around, and they gave him the 
nformation, gave him the commerce information about the amount 
of business they did at the store and at the other stores. 

The local manager discharged two employees. So on June 12, the 
inion withdrew their petition for certification and filed an unfair 
labor practice charge against him, first discrimination, and then 
refusal to bargain. 

31346—53—pt. 2 
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Then the matter came on for hearing before the trial examiner. 
The trial examiner found he was not guilty in the discharge of those 
two employees, that they were discharged for just cause, and that 
he had a perfect right to doit. But he ‘did hold that we were gu ilty 
of an act of refusing to bargain as of some time in June. 

Now, I want to read from a record, just very shortly, of the test 
mony of the international representative, and give you a little back- 
ground. 

He was brought in to testify about the union’s representation. 
And don’t forget, he lived down in Kentucky, down in Louisville, Ky, 
some 200 miles from where we live. These questions were asked : 

Did you go around to the Drummond Implement Co. and attempt to talk to 
Mr. Schultz, the manager? 

Answer. No. 

Question. Did you make any effort to contact him after you received these 
cards? 

Answer. I wrote a letter after I received the cards. 

Question. Did you do anything other than write a letter? 

Answer. No. 

Question. And you never did, of course, direct a letter to Mr. Floyd Drum 
mond, the owner of the place, to your knowledge? 

Answer. Floyd Drummond? 

Question. Yes. 

Answer. No, I never directed a letter to Mr. Drummond. 

Question. So you know you never met Mr. Drummond until today. Is th: 
correct / 

Answer. I never met Mr. Drummond, period. 

Question. You have never seen him, then, until today? 

Answer. I don’t know the gentleman at all. 

I might add that in this particular case they didn’t even go to the 
local manager. They didn’t present shal some unions ordinar ily do, 
cards for the purpose of checking, so that they may be checked against 
the payroll, to have some idea of their genuineness, and so forth 
That opportunity was never given. 

Now, in spite of those admissions in the record, the Board over- 
ruled their Trial Examiner. They held that we refused to bargain 
with the union on June the 7, and that was the same day the letter was 
received. In other words, it was written and mailed on June the 
6, and came to the office on June the 7, and Drummond, the owner of 
the business, never did see it until June the 12. 

Now, our position is that we don’t see, in the light of that, how the 
Board can say that they are fair and are not biased. 

Furthermore, the decision of the Board was made some time in 
January or February of 1953. Anyhow, there was a change down 
there, and the union only contended they represented five employees. 
‘Two of those were discharged, and that discharge was upheld as being 
lawful. Two more voluntarily left their employment. And we filed 
a — ion before the Board asking them to reconsider, and we tet mera d 
that by affidavits, that at the present time there was only 1 out of 7 
They promptly dismissed the motion, refused to reconsider it. 

So if that is now sustained by the courts, we will be bound to go in 
and bargain with the union regardless of what the employees think 
about it. 

Now, in my prepared statement, I have covered about 15 other cases, 
reported cases, and instances where the Board has ordered bargaining 
regardless of whether or not an election had been held. And those 
have been within the last 3 years. 
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also cite some cases that the Board has decided ordering bargain- 
in which I thought they were justified in doing it. In other 
rds, there was a background of antiunionism or an ‘attempt to bust 
the union. And in any amendment that might be made, I certainly 
wol ould feel that proper safeguards should be given to prevent that 
id of an activity. I wouldn’ t subscribe to it. 

‘en a result, I say, maybe not a direct result, but as the effect of the 
action of the Board in ordering an employer to bargain with the 
union without an election, I think the unions have taken advantage 
of it. We have had instances down at Portsmouth in cases that came 
under the jurisdiction of the Board. Particularly the Teamsters 
Ur ion have brought men out on strike without an election. We have 

-ked them to go to the Board and file a petition. Their reply has 
been, “That is old fashioned. That is horse and buggy days. We 
don’t do it that way in the larger cities.” And we feel that since the 
Congress has granted and provided the necessary election machinery— 

e don’t think there is much i improvement on that, and we certainly 
don’t subscribe to the doctrine of substituting a card check for free 
elections. And I think that is rather obvious. With the card checks, 

have no idea as to determining their genuineness. You don’t 
know the circumstances under which they were signed, and, if they 
were signed, whether the employee had a chance to change his mind. 

And when he comes in before the Board in a secret ballot, he could 
vote the way he saw fit. 

[ will take just a minute to read into the record this, but before I do 
this I will explain it. 

\fter the atomic energy plant was announced to be constructed in 
Pike County, the site being about 15 or 18 miles from Portsmouth 

The CuatrMan. Just for the record, I am asking Senator Griswold 
to take over here because I have an important appointment I have 
to make, 

Mr. Frren. Thank you. 

After that was announced, we had an influx of different people 
there, including labor organizers. The pattern seemed to be to or- 
ganize the unorganized. Even small business, even restaurants— 
and whether or not the employees wanted to join a union or not. 

Now, since these are not a part of my prepared statement, and they 
are very short, I would like to read an affidavit here. 

John McNeer, being first duly sworn, deposes and says that he is the owner of 
a bar-grill known as the Clock Grill, 989 Ninth Street, Portsmouth, Ohio, and 
that he employs 5 persons there. 

Affiant further says that early in the month of January 1953, a representative 
of the Hotel and Restaurant Employees and Bartenders International Union, 
Local No. 429, came into the Clock Grill and requested of the bartender that the 
employees join the local union; that the bartender reportedly told the union 
representative that he was not interested in joining a union; that soon thereafter 
a picket appeared in front of the Clock Grill, carrying a large sign which read, 
“This place does not employ members of the Hotel and Restaurant Employees 
and Bartenders International Union, Lock No. 429.” 

Affiant further says that at no time prior to this incident had he been ap- 
proached by a representative of the local union. 

Affiant further says that the Clock Grill was picketed as aforesaid at irregular 
intervals, and that during said picketing he was unable to obtain delivery of 
foodstuffs and beer. 

Affiant further says that his employees informed him that they would join 
in a legal proceeding to enjoin said picketing, but to avoid losing a certain amount 


of patronage, and a lengthy litigation, he requested his employees to join the 
local union, and that thereafter he signed a contract with said union. 
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That was signed on the 7th day of April 1953 by the affiant before 
a notary public. 
Another affidavit: 


Harry Chucales, being first duly sworn deposes and says that he is one of thre 
partners, doing business as State Bar and Grill, located at 603 Chillicothe Stree; 
Portsmouth, Ohio, and that 12 persons are employed by him in such establishment 

Affiant further says that on January 27, 1953, at about 11 a. m., a representatiy; 
of the Hotel and Restaurant Employees and Bartenders International Union 
Local No, 429, came into the State Bar and Grill and said to him, “Harry, y 
want to run a union shop, don’t you?” ; 

\ffiaint further says that he advised said representative that it was immateria 
to him, and that if his employees wanted to join a union, he had no objeetion to jt 

Affant further says that thereupon the union representative walked out of 
the place of business and that within 1 hour a picket appeared in front of ¢) 
State Bar and Grill carrying a large sign which read, “This place does yn 
employ members of the Hotel and Restaurant Employees and Bartenders Int 
national Union, Local No. 429.” 

Affiant further says that on January 28, 1953, the State Bar and Gri 
obtained a temporary restraining order, enjoining William O. Royalty and Hot 
and Restaurant Employees and Bartenders International Union, Loeal No. 429 
from picketing his place of business; that each of his employees expressed 
desire to join with the employers in seeking a permanent injunction against said 
union, and that this cause is pending in the common. pleas court of Sci 
County, Ohio. 


And that was verified before a notary public. 


Albert Allen, being first duly sworn, deposes and says that in November 1952 
he was the manager of the 440 Club, a bar located at 440 Second Street, Ports 
wiouth, Ohio, and that said establishment employed seven persons. 

\ffiant further says that sometime during that month, one William 0 
Royalty requested him, as manager, to induce the employees to join the Hote 
and Restaurant Employees and Bartenders International Union, Local N 
129; that he refused said request and informed Mr. Royalty that it was his 
job to organize the employees and that he would not object to Mr. Royalty’s 
discussing the matter with said employees. 

Affiant further says that Mr. Rovalty declared that every bar and restaurant 
in Scioto County would be forced to sign a contract with the local union—that 
it was a “join, or else” proposition. 

That was signed and sworn to by Albert Allen and subscribed to 
before a notary public. 

Now, I have other affidavits that are similar, which I don’t feel it 
is necessary to take the time of the committee to read. 

Just recently, in a sand-and-gravel business, there were about 35 
employees. A union came in and said they represented the majority. 
I personally asked them if they had gone and asked for an election, 
or if they would. They said “No.” They pulled a strike. When they 
came out on strike, 12 of them came out; 16 of them stayed in. To 
me it was very obvious that they did not represent a majority. That 
strike is still going on. Just recently they decided to file petitions 
with the Board. 

Senator Griswotp. Would it not be possible for the employer to 
put in a request for a representation election ? 

Mr. Frrcn. Yes; that can be done now. That can be done provided 
that he is subject to the act. I am going to get on to that next, Sena- 
tor. I think I will make my point on that. 

On this campaign, as I said, it is done under the pretext of free 
speech. But that is not free speech. That is the highest type of co- 
ercion. They are not interested in whether or not the public generally 

° ° ° : nm 
knows that the waiters in that restaurant belong to the union. The 
reason they put a picket out there is to stop deliveries by other union 





ef re 
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members and prevent the public from going in, and putting such eco- 
omic pressure upon him that he is going to come in and sign a con- 
tract, or talk his employees into signing a contract. And in each of 
these instances, I will say further, they were requesting a union shop 
ntract, one flat pattern, and they lay it down, and they say, “Now, 
that is it. 

Proceeding further with the limitation of the jurisdiction of the 
wd: The joint congressional committee in section 401 of the Public 
vy enacted June 23, 1947, Public Law 101, in its report to Congress 

\itely stated that Congress has indicated a clear intent that local 
retail and service establishments should not be subjected to the juris- 
diction of the Board. 

The report further states: 

rhe committee believes that small local businesses, retail and service estab- 
nents, should not be subject to the act. We have given considerable thought 
he framing of a definition of “affecting commerce” which might serve as a 
de to the Board and the General Counsel, and, at the same time, permit the 

business man to clearly know whether his business is covered by the act. 

Now, the Congress and the courts have recognized the fact that 
jurisdiction should not be extended where the effects upon interstate 
commerce are indirect and remote, and where the taking of jurisdiction 
would obliterate the distinction between what is national and what 
= local and create a completely concentrated Federal Government. 

( Coney and the committees have talked about the jurisdiction and 

: framing of a definition of what would be obstructing commerce or 
directly affecting commerce, but the fact is that no legislation has been 
enacted. The Board has been permitted to determine its own juris- 
diction. And they have not always been consistent. In reviewing and 
preparing my brief, I found several cases where farm implement deal- 
ers had been exempted. They have a right to change the rules; but 
they are the only organizations I know that change them as they play 
the game, so that the average fellow can’t determine and his lawyer 
can’t determine and say definitely, or give any reasonable opinion, as 
to whether he is subject to the act or not. 

They originally started out by saying, “We are going to determine 
jurisdiction on a case-by-case basis.” Then they formulated some 
rules. One of them, as I recall, was obout $500,000 worth of business 
or inflow, and something about public utilities. And again getting 
beck to the Drummond case—and it isn’t here upon appeal—they 
bring a doctrine up and use another formula. 

Now, in order to hold the seven employees in a Portsmouth store 
were going to directly affect the free flow of commerce, they take the 
combined sales of the entire five stores, and, after an: alyzing that, 
there weren’t enough out-of-State sales in all the stores combined for 
that 1 year to come within their $25,000 rule. 

The fact is, from the record in the case, that it was about $18,000. 
But they did say that $18,000 was a pretty high percentage of the 
695.000, and they come along, then, and say $363, 000 is pretty close to 
$500,000, and the whole thing adds up to over 100 percent, so, “There- 
fore we are going to take jurisdiction.” 

My point is: How. can any smalltown lawyer or small-business 
eople follow that kind of reasoning and those kinds of formulas and 
be able to tell his ¢ lient, “Well, you are subject to the act,” or, “You are 
not subject to the act” 
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Getting back to answering the Senator's question: I don’t propose, 
and we don’t invite and ask the Feceral Government to come into aq 
State to regulate small businesses, We feel that that should be Jef; 
entirely up to them. But we do not have what they call the Little 
Wagner Act in Ohio. However, where they do have it, I can see th P 
there is a conflict of jurisdiction. There is confusion. The smal 
business fellow is caught in a no man’s land. He does not — 
where he is. He does not know whether he is subject to the act, or 
whether or not he is relegated to his remedies in a State court, where 
there is no such act. 

So you go into the State court, and some of the judges say, “Well, 
now, here. Congress has seen fit to place that with the NLRB.” 
And unless we show some act of violence, it is very seldom that we 
are ever successful in getting an injunction. 

Again I want to say that our Government is one of laws and not 
of men. And you just cannot delegate such authority to an admi 
istrative agency unless there is going to be some discrimination, 
whether it is intentional or otherwise, where they have a right to say 
and determine, “Well, we will assume jurisdiction in this case, and 
we will not assume jurisdiction in the other.” 

I can’t put my fingers on the citations now, but I do recall reading 
just recently about a case in California, a case in either Oregon or 
Washington. Anyhow, this was the point. In the California case, 
there was a drug business, and they were doing a certain amount of 
business. And the Board said, “We are not going to take jurisdiction.” 
Now, they go right up into Oregon, under a comparable situation, the 
same type of business, the same volume of business, and they assume 
jurisdiction. And they go into the Federal court. And that court 
said: “This matter of jurisdiction is discretionary with that Board, 
and the fact that they did not assume jurisdiction in the one case 
does not give us any right to set the thing aside.” 

Senator Griswoip. Mr. Fitch, your criticism is a good deal as to 
the way the law has been administered by the Board ? 

Mr. Frren. Partially; that is correct. And to avoid repetition, 
and to avoid that recurring, I think that the act should be amended 
to take care of it. 

Senator Grisworp. You do appreciate that there must be some dis- 
cretion ina Board of this type, though? 

Mr. Frrou. Not in matters of jurisdiction, Mr. Chairman. I 
appreciate that they have got to be given some discretion, but certainly 
not on the question of jurisdiction. I can’t see why the act cannot be 
amended wherein it would recite that an X dollar ‘volume and, say, a 
minimum number of employees, would be prima facie evidence of it 
not directly affecting commerce; of course, leaving, maybe, again, the 
other cases that did directly affect commerce subject maybe to proof. 
But I can’t subscribe to the idea of just leaving it discretionary with 
the Board. And I don’t think it is much of a problem to enact such 
legislation. 

I just want to briefly summarize, Mr. Chairman; I wish to summar- 
ize my position and reasons for the amendment. 

(1) One of the purposes for the enactment of this law was to pro- 
vide an orderly procedure to give employees an opportunity of choos- 
ing representativ es by free election. 
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2) The National Labor Relations Board, in its recent decisions, 

ordered employers to bargain with the union without an election. 

3) Several labor unions have taken adv: antage of the position of 

Board, and to circumvent the act, refused to follow the procedure, 

| demanded recognition without an election. 

1) The Board and the unions have substituted a card check for an 
ection, and deprived the employees of their opportunity to select 

r own representatives by a free election. 

5) The act should also be amended to limit the jurisdiction of the 

ird. It is not the intention of Congress that the Board should 

ept jurisdiction over local retail and service establishments. 

6) Congress should adopt some policy so that the small-business 

would know whether or not his business is covered by the act. 

7) The Board, by its decisions, determines its own jurisdiction. 

[ want to say that I appeared here voluntarily, being interested in 
this matter, and this is my first experience and I appreciate the oppor- 
tunity of appearing. 

Senator Griswotp. Thank you, Mr. Fitch. 

Did you say that Ohio had no procedure, no particular labor code? 

Mr. Frren. They do not have what is known as the Little Wagner 
law, no. 

Senator Griswoip. No mediation service? 

Mr. Frren. No. 

Senator Griswotp. Do you know something about the minimum 
wage law and the limits that are placed in that act, on whether the 
smaller firms, and local firms, come under the jurisdiction of that law ? 

Mr. Frreu. I am not too familiar with it, but I do believe that they 
specifically exempt retail trade and service establishments. I think 
that is correct, sir. 

Senator Griswotp. And something of that type is what you suggest 
for this? 

Mr. Frreu. Definitely so. 

Now, I just want to make one more observation. Again I think 
you should go to the principle of, say, a million dollars worth of busi- 
ness, or 50 employees, for the reason that if you would limit that to 
retail and service establishments you might get some small wholesaler 
that would still be subject to the act, t, and still only does a very small 
amount of business. Regardless of the fact that he did business across 
the Ohio River in the State of Kentucky, to our way of thinking he is 
still local, although he crosses an imaginary State line. 

Senator Griswotp. Thank you very much, Mr. Fitch. 

Mr. Frrew. Thank you. 

(The prepared statement of Mr. Fitch is as follows :) 


SHOULD THE Tarr-HartteEy Act Be AMENDED To Requrre THAT AN EMPLOYER 
SHALL Not Be REQUIRED To BARGAIN WITH THE UNION AS REPRESENTATIVE OF 
4 UNIT or EmMpPLoyees UNTIL THE UNION Has DEMONSTRATED ITS MAJORITY 
STATUS BY A BoaRD-CoNDUCTED HEARING? 


(By Chester P. Fitch, Attorney at Law, Portsmouth, Ohio) 


The purpose of the National Labor Relations Act as established by Congress 
effective July 5, 1935, known as the Wagner Act, and the amendments thereto, 
known as the Taft-Hartley Act was to safeguard the right of employees to self- 
organize, and to select representatives of their own choosing for collective bar- 
gaining for mutual protection without restraint or coercion by their employers. 
Congress recognized this principle to be a fundamental right. 
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These purposes were succinctly set forth by President Roosevelt at the tiy, 
he signed the act. The purposes as set forth appear in the Congressional Recorg 
of the 74th Congress, page 10720, and among them the President said: 

“By providing an orderly procedure for determining who is entitled to repr 
sent the employees, it aims to remove one of the chief causes of wasteful econoy 
strife.” 

In passing upon the constitutionality of the Wagner Act in the Jones and Laug) 
lin case (301 U.S. 1), Chief Justice Hughes, in referring to the act, said: 

“In its present application, the statute goes no further than to safeguard th, 
right of employees to self-organize and to select representatives of their ow; 
choosing for collective bargaining or other mutual protection without restrain; 
or coercion by their employer.” 

The National Labor Relations Board was created to carry out the purposes 
and to effectuate the policy of Congress. The Board, through its members, ey 
ployees and agents, has used its official position to establish a Board policy ang 
its own methods to effectuate the policy of the act, in some instances, cont 
to the intent of Congress. In the light of some of its decisions, it has mis 
strued the purposes of the legislation. 

In reading some of the decisions of the Board, one may conclude that the B 
feels that its function is to organize industry rather than to guarantee the 
of organization to the employees 

Some labor unions, cognizant of the acts and decisions of the Board, have t 
advantage of the situation, and have demanded the employer to recognize them 
as bargaining representatives without certification after an election conducted 
by the Board. The employees are deprived of their right to seleet their barg 
ing representative by an orderly procedure and through a secret ballot. The 
unions, in many instances, circumvent the procedure established by Congress 
for free elections by employees 

Recently, the Board has been holding an employer guilty of having unlawfully 
refused to bargain, notwithstanding the fact that the employer was merely ask 
ing the union to prove its majority status first, through a Board-conducted ele 
tion. This is established by actual cases decided by the Board. 

As proof of my position, I am going into detail in the case of the Drumond 
Implement Company of Portsmouth, Ohio as reported in 102 NLRB decisions, 
No, 62, inasmuch as I acted as counsel in this particular case, and I am familiar 
with the facts 


lic 


rHE DRUMOND IMPLEMENT CO. CASE 


Floyd Drumond resides in Bainbridge, Ross County, Ohio, about 60 miles from 
the city of Portsmouth He operates a small business in the city of Portsmouth, 
and was engaged in selling and servicing farm equipment and machinery 

In addition to the store in Portsmouth, Ohio, he operated similar businesses 
in Bainbridge, Chillicothe. Washington C. H., and Hillsboro. Said stores were 
operated separately. In the course and conduct of his businesses, his suppliers 
were farm implement manufacturers located in and outside of the State of Ohio 

During the summer of 1951 the employer had, at the Portsmouth store, seven 
employees who would be eligible for bargaining unit. The International Asso 
ciation of Machinists, on the 6th day of June 1951, directed a letter to the 
manager of the Portsmouth store, stating that a majority of the employees of 
the Portsmouth store had designated the union as their bargaining agent. The 
letter requested management to advise the union as to the time and place a 
meeting could be held for the purpose of negotiating an agreement for these 
employees. This document was received at the Portsmouth store on June 7, 1951. 

Other than the letter of June 6, 1951, no officer or representative of local No. 
549 of the international union made any effort to get in touch with the employer 
either by letter, telephone, telegraph, or by calling at the Portsmouth store which 
was involved. This fact was established by the record in the trial of the case, 
and is a finding of fact made by the trial examiner. 

From the record, at the same time the union dictated the letter to the employer 
requesting recognition, it prepared and mailed to the regional director at Cin- 
cinnati, Ohio, a petition for certification as a representative of the employees 

The trial examiner found as a fact that a letter from the Board to the employer 
advising him of the filing of a petition, and stating that a field man from the 
Board would call upon him to make a preliminary investigation, came to re- 
spondent’s attention simultaneously with the receipt of the letter from the union 

The evidence further established that Floyd Drummond, the respondent, made 
occasional trips to the Portsmouth store, and he instructed the manager to reply 
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ve Board’s request and furnish it with the requested information. It is 
sputed that this was done 
e trial examiner further found that as of June 6, 1951, the union represented 
the 7 employees. The services of two employees were dispensed with on 
7 and June 13, respectively. On July 12, 1951, the union withdrew its 
tion for certification, and filed a charge against. respondent alleging an 
r labor practice and refusal to bargain. At the conclusion of a hearing 
ducted by the trial examiner, the trial examiner found from the evidence that 
respondent was not guilty of the charge of an unfair labor practice, and that 
releases of the two employees was justified and for good cause. 
he trial examiner further found that the respondent was not guilty of refus- 
to bargain with the union on June 7 as charged by the union, however, he 
find that on June 21, 1951, the conditions changed and the respondent was 
ty of refusing to bargain as of June 21, 1951. Exceptions were filed, and the 
vas transmitted to the Board. 
in the 27th day of January 1953 the Board affirmed the finding of the trial 
niner in part, and approved the suspension of the two employees; however, 
Board found that the respondent had refused to bargain with the union on 
7, 1951, rather than on June 21 as found by the trial examiner, and ordered 
e respondent to bargain with the union for the employees in the designated 


m the 14th day of February 1953 respondent filed a motion with the National 
Relations Board in accordance with its rules, requesting the Board to 
en the case. The motion was supported by an affidavit that two of the 
oyees claimed to be represented by the union, had voluntarily terminated 
remployment, and they had been replaced, and by reason of their replacement 
also the replacement of the employees the Board found the employer had a 
to discharge, it was obvious that the union did not represent a majority 
espondent’s employees. 
This motion was promtply disposed of by the Board, and if its decision is 
held by the court the employer finds himself in a position of being required to 
rgain with the union that definitely and obviously does not represent the 
ployees. The employees, also, will be deprived of an opportunity to select 
ir bargaining agent. 
The effect of the Board’s order is a statement to the employees that they have 
choice in the matter. In denying respondent’s motion to modify, the Board 
“The Board has held, with court approval, that the only means by which a 
usal to bargain can be effectively remedied is an affirmative order requiring 
employer to bargain with the Union which represented a majority at the 
me of the refusal to bargain, notwithstanding, as the respondent alleges, a 
bsequent failure by the Union to retain its majority.” 
rhe case of Frank Brothers Co. vy. National Labor Relations Board (321 U. 8. 
702,14 L. R. R. M. 591), and the case of National Labor Relations Board v. Kress 
and Co, (194 Fed. 2d 444) are cited as authority for the Board’s position; how- 
ever in the Kress case the court stated that a bargaining relationship, once estab 
shed, must be permitted to exist and function for a reasonable period in which 
t can be given a fair chance to succeed. 
The respondent takes the position that the case does not apply for the reason 
hat on June 7, 1951, no bargaining relationship had been established. 
The trial examiner took the position that on June 21, 1951, the local manager 
of the respondent made derogatory statements about the union, and by his con- 
it he attempted to discourage membership in the union. The respondent and 
he manager made a denial of the allegations. 
he crux of the matter remains that, if we assume the allegations to be true, 
t had no practical effect. The order of the Board appears to be punitive rather 
than remedial. If their position is tenable in this case, they consider the record 
as an adversary proceeding between the union and the employer, and ignore the 
rights of the employees. The employees are being saddled with a union and 
deprived of their free choice to select their representative by an election. Since 
Congress has provided a democratic method with proper safeguards, we have 
yet to find a substitute with the same guaranties. 
It is well recognized—and the record of the Board will reveal—that in many 
nstances an employee will sign a union card and repudiate it at the polls if given 
that opportunity. Union cards, like many other documents, may be signed under 
various circumstances. It was never the intent of Congress to permit the National 
Labor Relations Board to substitute card-checks for free elections. 
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In support of our position that the signing of a union card is at least only prima 
facie evidence of a preference for a bargaining agent, we want to cite the case of 
Dependable Wholesale Co. (Boise. Idaho) (102 N. L. R. B. No. 64). December 5, 
1951, the union had 6 signed cards out of 11 employees in the unit, and requested 
recognition. The employer insisted upon an election. On December 21 the elec- 
tion was held and the union received 5 votes, and lost the election. The Boara 
proceeded to find the employer guilty of a violation of section 8 (a) (1). 

We do not propose to discuss in detail many more recent decisions of the Board, 
where the Board has ordered the employer to bargain with the union without au 
election due to statements made by the various respondents either befcre the 
request for bargaining was made or subsequent thereto. These decisions were 
made without evidense of a definite campaign to destroy the union or to prevent 
its organization. We cite the following cases: 

(1) Thompson & Co. (Valley Falls, N. Y.) (100 N. L. R. B. No. 68 (1950) ). 

(2) Louisville Container Corp. (Louisville, Ky.) (99 N. L. R. B. No. 10). In 
this case the Board found that the employer did not have any good faith doubt of 
a union majority. 

(3) Rehrig-Pacific Co. (Los Angeles, Calif.) (99 N. L. R. B. No. 34. In this 
California case an election was held, and the union lost. The regional director 
found that the manager's preelection speech was unlawful, and he set the election 
aside. The union withdrew its representative petition. The Board found the 
election a nullity, and directed the employer to bargain with the union. 

(4) Geigy Co., Inc. (Fresno, Calif.) (99 N. L. R. B. No. 126). 

(5) Sargent & Co., Inc (Chicago, Illinois) (99 N. L. R. B. No. 156). 

(6) Safeway Stores (Boise, Idaho) (99 N. L. R. B. No. 9). In this ease the 
employer immediately consented to an election. In spite of this incident the 
Board questioned the employer's good faith doubt of union’s majority status. 

(7) Trimfit of California, Inc. (Anaheim, Calif.) (101 N. L. R. B. No. 187). 

(8) Jackson Press (Chicago job printing company) (96 N. L. R. B. No. 182). 
In this case the trial examiner found no 8 (a) (5) violation. The Board split 
2 to 1, and reversed the trial examiner. The Seventh Circuit Court reversed the 
Board, finding no 8 (a) (5) violation. 

(9) Sam Zall Milling Company (Marysville, California) (94 N. L. R. B. No. 


995) 


an 

In this case, on September 26, 1950, 2 union organizers who were employees 
told the employer that they and 1 other of the employer’s 7 employees were 
going to organize a union. They left with him a blank form of union agree- 
ment. On October 3, having secured cards from a majority of the employees, 
the organizers again talked with the employer. They asked if he would consent 
to an election if the union had over 30 percent of the employees, and the em- 
ployer invited them to petition for an election. On October 4 the petition was 
filed. On October 5 the employer interrogated his employees and found out 
what they wanted, and drew up a document providing for wage increases, which 
5 employees signed. October 16 the petition was withdrawn and an unfair- 
labor-practice charge was filed. 

The Board held 2 to 1 that the employer violated 8 (a) (5) as of October 5, 
1950, even though the union had not then asserted in so many words that it 
represented a majority of the employees, and had not specifically requested 
recognition. Member Murdock, dissenting, stated: 

“All the union was trying to do was to negotiate a consent election agreement.” 

(10) Top-Mode Manufacturing Company (Dauphin, PennsylWwania) (97 N. L. 
R. B. No, 197). 

(11) Graham County Electric Coop., Inc. (Safford, Arizona) (96 N. L. R. B. 
No. 100). 

(12) W. 7. Grant Co. (San Jose, California) (94 N. L. R. B. No. 145). 

(13) M. H. Davidson Company (New Hawen, Connecticut) (94 N. L. R. B. 
No. 34). 

In citing these cases as evidence indicating the Board has frequently erred 
in finding an 8 (a) (5) violation where the employer has insisted upon a Board 
election, we do not take the position that the Board has erred in all of its 
findings, involving violations of section 8 (a) (5). In reviewing other decisions, 
the finding of the Board that a violation occurred appears to have been quite 
sound. However, an examination of these cases reveals evidence of a strong 
antiunion campaign by employer or his agents. The effect of the campaigning 
was to destroy the union majority. These campaigns may be carried out some- 
times by the discharge of union leaders or by discriminatory discharges of 
employees. 
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We appreciate that in the proposal to amend the statute it must provide ap- 
propriate safeguards against real “union busting.” 

In support of ovr statement that the unions have taken advantage of the 
decisions of the Board in ordering recognition without an election, there has 
recently grown up a practice of requesting recognition and, upon refusal, call- 
ing a strike. We have several instances locally where these tactics have been 
employed. 

In a recent local situation, an employer had approximately 35 employees in the 
unit. A request for recognition was made. The employer questioned the ma- 
jority status of the union and suggested that a petition be filed to determine 
the fact. The union replied that it had no intention of requesting an election. 
As a result a strike was called, the premises were picketed, and 12 employees 
went out on strike. Sixteen employees remained at their posts. This should 
convince any fairminded person that there was a doubt as to the majority 
representation. 

We have also many instances where an organizer called upon local business 
houses, presented a contract, and requested that it be signed. When the em- 
ployer refused, stating that his employees had indicated they had no desire to 
belong to the union, he was told that it was his duty to see that his employees 
joined the union. Upon his refusal, his place of business was immediately 
picketed. 

These incidents are supported by affidavits as evidence. 


CONGRESS SHOULD LIMIT JURISDICTION OF THE BOARD 


The act should be amended, limiting the jurisdiction of the Board over local 
retail and service establishments. The Joint Congressional Committee on Labor- 
Management Relations, established under the terms of section 401 of Public 
Law 101, enacted June 23, 1947, in its report to Congress definitely stated that 
Congress has indicated a clear intent that local retail and service establishments 
should not be subjected to the jurisdiction of the Board. The report further 
states: 

“The committee believes that small local businesses, retail and service estab- 
lishments, should not be subject to the act. We have given considerable thought 
to the framing of a definition of ‘affecting commerce’ which might serve as a 
guide to the Board and the General Counsel and, at the same time, permit the 
small-business man to clearly know whether his business is covered by the act.” 

The Congress and the courts have recognized the fact that jurisdiction should 
not be extended where the effect upon interstate commerce is indirect and re- 
mote, and where the taking of jurisdiction would obliterate the distinction be- 
tween what is national and what is local and create a completely concentrated 
Federal Government. 

Congress, and not the Board, should adopt some policy in order that the small- 
business man would clearly know whether his business is covered by the act or 
whether it is a strictly intrastate operation. 

The Board has attempted to formulate a policy or rule as a guide to determine 
its jurisdiction. They have not always been consistent. 

In the case of Stanislaus Implement and Hardware Company (91 N. L. R. B. 
No. 116), the Board said: 

“* * * In future cases, we will exercise jurisdiction over employers which 
annually ship goods valued at $25,000 or more out of a State.” 

To make our point, we must again refer to the Drummond Implement Co. 
ease where the undisputed evidence established the fact that the amount of 
interstate sales made by the Drummond Implement Co. was $14,964.40. 

The retail farm-equipment business is strictly local in character. The hours 
of business, methods, and types of service are dictated by needs of farmers in 
the surrounding rural communities in which the retailer is located. The opera- 
tions vary in different sections of the country in the same manner as local cus- 
toms and types of farming vary. 

The most important part of the business is service to farmers which, particu- 
larly during harvesting and planting seasons, prevents any regular schedule of 
hours. Servicemen and mechanics must be selected with an understanding of 
local agricultural equipment needs and local farm customs. 

The farm-equipment retailer is in every respect a local institution and just 
one of the local merchants in every rural community. He has no closer connec- 
tions to commerce than other local merchants, being connected to commerce 
only to the extent of depending on sources of supply with plants located in other 
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States, which is necessarily true of every local merchant in practically every 
community. 

A labor dispute in a small-business establishment would have very little, if 
any. effect on commerce. Customers would have other sources of supply in the 
community, and in practically every instance they would have a source of supply 
of identical items. 

If a labor dispute should close one business establishment, the manufacturer 
or supplier could provide another outlet in the community to serve the public. 
The local businessman would suffer only the usual hardships that any local mer- 
chant would suffer from a temporary loss of a regular source of supply. 

To hold that a labor dispute in a farm equipment place of business employ- 
ing seven people affects national commerce, as the Board did in the Drummond 
Implement Co. case, is not taking a realistic viewpoint. 


SUMMARY FOR THE AMENDMENT OF THE TAFT-HARTLEY LAW 


In the memorandum prepared by the writer, I went into detail as to the reasons 
the Taft-Hartley law should be amended, and I wish to summarize my position 
and reasons for the amendment. 

(1) One of the purposes for the enactment of this law was to provide an 
orderly procedure to give employees an opportunity of choosing representatives 
by free election 

(2) The National Labor Relations Board, in its recent decisions, has ordered 
employers to bargain with the union without an election. 

(3) Several labor unions have taken advantage of the position of the Board, 
and to circumvent the act, refused to follow the procedure, and demanded recog- 
nition without an election 

(4) The Board and the unions have substituted a card check for an election, 
and deprived the employees of their opportunity to select their own representa- 
tives by a free election. 

(5) The act should also be amended to limit the jurisdiction of the Board. 
It is not the intention of Congress that the Board should accept jurisdiction over 
local retail and service establishments. 

(6) Congress should adopt some policy so that the small-business man would 
know whether or not his business is covered by the act. 

(7) The Board, by its decisions, determines its own jurisdiction. 


Senator GriswoLp (presiding). Is Mr. Dunn here? 
We do not have a very large audience, Mr. Dunn, but we will try 
to have a receptive audience at least. 


TESTIMONY OF FAYETTE S. DUNN, SECRETARY, OTIS ELEVATOR 
CO., NEW YORK, N. Y. 


Mr. Dunn. Well, I think we have rather an important point, which 
may compensate for it. 

Senator Griswo.p. Fine. 

Mr. Dunn. As I think you perhaps have noted from the statement, 
I am secretary of the Otis Elevator Co. I am also a lawyer and a 
member of the firm that has re presented Otis for many years. 

The purpose of my testimony is not in line with the general purpose 
of the meeting, as I pointed out. We do not have a question of elec- 
tion. We have a question of a Board case in which the Board, in our 
opinion, is invading the field of contract administration, and is also, 
by so doing, writing into a collective bargaining agreement a provi- 
sion that the parties never wrote into it. I ex xplained in my com- 
munication to the committee that that was the principal purpose 
of my coming. 

Senator Griswowp. That is in your extended statement ? 

Mr. Dunn. That is in my statement, and if I may, I will go through 
my summary and touch only lightly upon the important points. 

Senator Grisworp. Very well. 
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Mr. Dunn. I am secretary of Otis Elevator Co. and also a lawyer. 

have had extensive experience in labor matters, representing in 

I urge that the Labor-Management Relations Act, if retained : 
all, be amended so as to deprive the Board of any jurisdiction over 
the administration of collective-bargaining agreements, and so to 
invalidate the Board’s present doctrine of a continuous duty to 
bargain. 

My intense interest in this subject grows out of a controversy be- 
tween Otis Elevator Co., the Board, and the IUE-CIO, which is the 
International Union of Electrical Workers, the group that stayed 
in the CIO after the UE left. 

The union, in connection with a grievance, demanded that the com- 
pany furnish internal documentary information to the union and 
permit the union to send its time-study men into the company’s plants 
to make independent studies. 

Upon the company’s refusal to comply, a charge was filed, and an 
uifair labor practice complaint commenced by the Board against 
the company. 

The documentary information requested by the union and the right 
to send its own time-study men into the plant had been the subject 
of union demands in contract bargaining. Both demands had been 
refused by the company, and a contract had been entered into without 
such provisions. 

When the matter came on before the trial examiner, we urged that 
the matter should not be the subject of a charge of failure to bargain, 
because we had bargained with the union concerning the subject. 

The trial examiner, after a protracted hearing, in which there was 
much evidence, found that Otis had failed to bargain in not supplying 
the union with the data that it requested. And, mind you, this data 
was not for use in a collective-bargaining of a new agreement. It had 
merely to do with the processing of a grievance in arbitration under a 
contract provision under which any employee has the right to take 
up an alleged violation or a grievance involving an alleged violation 
or a matter of interpretation of the contract, and finally have it 

ettled by an arbitrator. The company, in connection with that, had 
destined to furnish its own internal working documents and had 
declined to let the union send its own time- study man into the plant. 

The trial examiner found that Otis had failed to bargain in not 
supplying the union with the data that it requested, but ‘that it was 
unnecessary for him to rule on the alleged failure to bargain growing 
out of the refusal to permit union time-study men in the plant, be- 
cause the union was in a position to get the same information through 
an arbitrator’s making independent time studies in connection with 
the decision of these arbitrations on grievances. 

The union, the General Counsel, and Otis all filed exceptions. Our 
exception was upon the ground that there was no failure to bargain 
since the point had been bargained out in contract negotiations and 
the contract closed. The General Counsel and the union contended 
that the trial examiner had erred in not finding that the failure to 
permit union time-study men to come into the plant was a failure to 
bargain. 

The case was of such importance and of such interest that I felt oral 
argument would be of assistance to the Board and requested it in my 
letter transmitting my brief. It was not granted, although this is a 
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key case on the road to NLRB control not only of the administration 
of contracts but as well over their contents. 

On January 29, 1953, the Board filed its decision and order signed 
by Paul M. Herzog, Chairman, John M. Houston, member, and “Abe 
Murdock, member. It sustained the intermediate report in ruling 
that the failure of Otis to furnish the documentary information was a 
failure to bargain and reversed the report by holding that the refusal 
to permit union time-study men in the plant also was a failure to 
b: urgain. 

It is interesting to note that in its opinion the Board took upon 
itself the rewriting of the contract between the parties by the inclusion 
of new matter that had not been agreed upon. The trial examiner 
had held that it was unnecessary to rule on the subject of union time- 
study men coming into the plant because the union had effective means 
under the contract in the next ste p of the grievance procedure to ob- 
tain such a study by an arbitrator. In that connection the Board 
said: 

The record does not support the latter finding. The contract is silent as to 
any right of the union to obtain a time study at the arbitration stage, or at 
any other stage of the grievance procedure. The record shows only that the 
respondent has permitted arbitrators on a few occasions in the past to obtain 
independent time studies. The respondent also indicated at the hearing that 
it would permit independent time studies in the future at the request of arbi- 
trators. However, its consistent position has been that the union is not legally 
entitled to the privilege. 

In view of these facts we find contrary to the trial examiner that the respond- 
ent’s refusal to permit the union to conduct its own time study was unlawful 
and that the respondent thereby violated section 8 (a) (5) of the act. 

They thereupon went on to adopt his recommendations but make 

further recommendation that the company must permit union time 
studies in the plant. 

Thus the Board said: “Since the parties did not write this provision 
into the contract, we will write it in for them.” The trial examiner 
commenced the new contract article with a “section 1,” providing that 
the company furnish the documentary evidence and the Board added 
a“section 2” providing that the company must permit the union time- 
study men to come into its plants. The union and the company had 
bargained the matter out. The union’s demand had been refused and 
a new contract entered into without it. It had not been left out by 
oversight. It was bargained and deliberately omitted from the agree- 
ment. So the Board came along and got for the union what it 
hadn’t been able to get for itself and then talked some legal nonsense 
about bargaining. 

Two important points grew out of that. The first is that the han- 
dling of grievances isn’t bargaining. To say that a process by which 
controversies concerning the interpretation or alleged violation of a 
contract are settled through a formal written three- stage grievance 
proc edure, supplemented by arbitration by a disinterested party, con- 
stitutes bargaining, is, to my mind, an absurdity. Grievances are not 
bargained. They are adjudicated, if they are properly handled. In 
virtually all cases if an employee has been injured by a contract viola- 
tion the matter is corrected to his satisfaction upon its being presented 
to the company. Only in the instances where there is a conflict as to 
the facts or a difference in opinion as to the meaning of a clause, do 
grievances become an adversary matter, and under those circumstances 
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they end up in arbitration, a quasi-judicial process, in which the deci- 
sion is made, not by the parties themselves, as in the case of bargaining, 
but by an unbiased outsider. 

In my opinion, the precedent established by the Board in this case, 
unless it is remedied by legislation, will destroy in a very short time 
any prospect of stability in American labor relations. If the Board 
can force into a contract a provision with respect to the furnishing of 
information relating to grievances when the parties have bargained 
the issue and left it out, I see nothing to stop it from saying, in a subse- 
quent case dealing with rates, seniority, or any other feature of a con- 
tract, that a refusal on the part of the company to give the union 
whatever it wants, or in the case of another Board, the refusal on the 
part of the union to give the company whatever it wants, constitutes a 
refusal to bargain. If the principle is valid in this case, I don’t know 
of any logical bar to its unlimited extension. 

If there is anything vital to a good relationship between an employer 
and a union—and I have had something to do with this particular 
relationship for 10 years between this union and the company—I know 
that it is to have a clear, complete, certain, written statement of what 
the rights and duties of the parties consist of, and an effective means 
of settling peacefully any disputes within the framework of the agree- 
ment. I don’t see how anything could be more devastating to sound 
labor-management relationships than the Board’s doctrine of continu- 
ous duty to bargain. Labor leaders may have nothing to do but bar- 
gain, but management must also do a successful job of running the 
business, and it must be able to rely upon the terms of a contract. 

Something of the vast burden that the Board will be taking upon 
itself if it is going to enter the field of contract administration can be 
drawn from a few figures. In the 9¥2 years that the CIO union has 
represented employees in the Otis Yonkers works, they have gone to 
the Board 11 times for certification. This, I believe, is our first unfair 
labor practice case. During the same period, it is estimated that we 
have processed 10,000 written grievances, of which 2,254 were taken to 
the third stage and 77 were arbitrated. If the Board’s jurisdiction is 
to include contract administration, there must be an unlimited exten- 
sion of the Board’s activity and a vast increase in its personnel. 

Furthermore, if the Board is going to determine the content of con- 
tracts, as they did in effect in this particular case, then the Government 
is taking a long step to deprive unions and management of their power 
to bargain collectively, and we are making another long step along 
the totalitarian road of Russia, Germany, and Italy, in which there 
came a complete government control of unions. 

I don’t want to burden you with too much of this, since it is in the 
record. 

It seems to me that there is a question as to what our Federal labor 
policy should be. I think that unions don’t need, if they ever did need, 
the support that they get from the present type of Federal labor law. 
I know that the whole theory of that has been presented by other wit- 
nesses. I merely wish to record that I believe that Federal legislation 
in the field of labor-management should be restricted to national 
emergency situations, and to the control of union monopoly powers, 
and that the rest of the field should be returned to the States. 

In the event that it is not within the feeling of the present Congress 
that so radical a course should be followed—though I don’t think it is 
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radical, but I think it merely would redress the balance that has grown 
up due to the overbalance of power of wnions—then I think that the 
existing law should be amended substantially. 

You have heard many general statements of other witnesses. I 
wish to confine myself to the specific amendment to the law that would, 
in my opinion, contribute most to the stability of labor-management 
relations. These would be amendments of the Labor-Management 
Act so as to make it perfectly clear that, (1) the Board and its agents 
and employees are comple tely without jur isdiction as to the adminis- 
tration of contracts; (2) the Board and its agents and employees have 
no power to require bargaining by an employer during the term of an 
existing labor contract, except w ith respect to specific matters covered 
by a neni clause; and (3) any strike in support of demands 
made | Vv a unlon during the term of a contract is an illeg: il strike. 

In addition, one further amendment is needed to give full effect to 
those mentioned. That is a change in the law to deprive the Board 
of any jurisdiction over claims of unfair labor practice. I believe the 
act should continue to define unfair labor practices, if the act is going 
to be preserved in substantially its present form. But I believe the 
enforcement of all rights with re spect to Vv iolations of those prov islons 
should be by private suit in the courts. I believe that such a provision 
s vital to the success of the specific amendments that I have advocated, 
because I do not believe that the Board and its staff will accept them 
readily. I think their philosophy is one of continuously extending 
their jurisdiction, so that the only way that the amendments could 
be given effect would be by depriving the Board of jurisdiction over 
unfair-labor-practice matters. Otherwise, I think history will repeat 
itself, and the spec ific amendments will be chipped away and ultimate ly 
destroyed by misinterpretation. 

Poday’s unions don’t need any help from the Government in enfore- 
ng the fair administration of contracts. Virtually all contracts 
today contain articles providing for the processing of grievances at 
several levels, ending with arbitration. I don’t think anything more 
srequired. I believe that additional things, such as the Board’s inter- 
jecting itself into a situation such as mine, makes only for instability, 
ack of confidence, and a bad relationship—and a discouragement from 
the collective bargaining that these acts were originally intended to 
produce and to provide for. 

If collective bargaining is a good thing, then strict adherence to 
iwreements that grow out of collective bargaining is an even better 


One 

Our whole soc iety is founded upon the sanctity of contracts. Busi- 
ness could not be conducted if men did not normally adhere without 
compulsion to the agreement that they have made. It is contrary to 
the fundamental principle of our society that a union should be able 
to bargain with an employer, get the best terms possible, agree that 
they shall remain in force for several years, and then, during the 
term of the agreement, and with the support of a Government agency, 
require the employer to do something which the union has failed to 
get the employer to agree to, as a consequence of bargaining. 

[ think that if no other change were made in the Labor-Manage- 
ment Act, this year, amendments that would destroy these infamous 
ideas of continuous bargaining and interference in contract adminis- 
tration would justify all your efforts. 
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Senator Griswotp. Your feeling, Mr. Dunn, is that after the con- 
tract is made, the bargain entered into, then if there is a dispute as to 
the administration of that contract, you would go into the courts in 
some type of a civil suit? 

Mr. Dunn. Excuse me, sir. I think that that would not usually be 
necessary. 

Senator Griswotp. No. But the NLRB would not be sort of a labor 
court, into which you would carry it. You would go and take the 
normal court proc segue 

Mr. Dunn. Yes, sir: particularly since we have already, in almost 
all of our contracts, ‘tied amounts to a built-in procedure for deter- 
mining any differences. 

Senator GriswoLtp. How many differences? 

Mr. Dunn. In approximately 914 years we do not know exactly how 
many ones we have had. We think we had about 10,000. We do 
know that we had 2.254 that got to the third stage of the procedure. 
We know that, because we have them consecutively numbered. And 
we know that we had 77 that were arbitrated. I have arbitrated all of 
them, so I am familiar with that. 

Senator Griswoip. Arbitrated? How do you use that word? 

Mr. Dunn. What I mean to say is that I presented them on behalf 
of the company before an arbitrator. 

Senator Griswotp. Representing the NLRB? 

Mr. Dunn. Not representing the NLRB, no. 

Senator Griswoip. The arbitrator that is set up in your contract? 

Mr. Dunn. Our contract provides for a three-step grievance pro- 
cedure, first between the men, and then before an arbitrator either 
appointed by the AAA or by the State Mediation Board. 

Senator Griswortp. There has been a good deal of discussion here 
before the committee that a lot of the disputes and a lot of the problems 
should be handled before some State agency, State mediation board, 
State labor relations board, and free the Federal mac hinery of a lot 
of smaller disputes. I do not know. Perhaps your business is licen 
enough that that would not apply to you in all matters, but there has 
been a good deal of disc ussion along that line. Would you want to 
express your opinion / 

Mr. Dunn. Well, the situation is that the factory that I am men- 
tioning here is located in the State of New York, which has not only 
« mediation service but which has something of a little Wagner act 
up there under which all kinds of representation procedures and mat- 
ters of that kind can be handled. I believe that we would be better 
off if the Government, the Federal Government, were not in the field. 
It is not because I think that the Board up there is a better organiza- 
tion, necessarily, than the Federal board. I don’t express myself on 
that. I think that the matter should be a matter of State law, however. 
The only reason the Federal Government came into the field originally 
was to give the unions assistance in organizing. I don’t think anybody 
could today say that we have weak unions that need Federal Govern- 
ment help against all powerful employers. 

Senator Griswoip. You made a statement there toward the close of 
your remarks to the effect that nothing needs be done to make the 
unions stronger. Do you not think one of the problems in this whole 
issue is that you are making the Government stronger / 
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Mr. Dunn. I do. 

Senator Griswotp. And that can hurt labor in the long run just the 
same as it hurts the employer. When you build up Government, 
maybe one administration favors this group and next administration 
might favor the other, but as you build up Government you do some- 
thing to the people. 

Mr. Dunn. You tear down individual rights. If the Board can 
in this case virtually write into a contract a clause that we did not 
agree to, there is nothing to kee p a board differently constituted from 
writing into a contract a provision adverse to a |: vbor union. 

Senator Griswotp. That is right. 

Thank you very much, Mr. Dunn. 

Mr. Dunn. Thank you, sir. 

(The prepared statement of Mr. Dunn is as follows:) 





STATEMENT OF FAYETTE S. DuNN, SECRETARY OF OTIs ELEVATOR Co. BEFORE THE 
House COMMITTEE ON EXDUCTION AND LABOR 








My name is Fayette 8. Dunn. I am secretary of Otis Elevator Co. I am 
also a partner in the law firm of McKnight, McLaughlin & Dunn of Chicago, I11., 
and maintain my own office in New York City. My firm has been general counsel 
for Otis Elevator Co. for almost 30 years and I have been in New York in 
day-to-day contact with the company for some 18 years. I have represented 
the company in virtually all of its labor matters during the past 10 years. I have 
negotiated contracts with unions. I have appeared before the National Labor 
Relations Board in certification and unfair labor practice proceedings. I have 
tried all of the arbitrations of grievances that the company has had under its 
contracts with CIO unions. 

My particular purpose in appearing before you today is to urge that the Labor 
Management Relations Act, if retained at all, be so amended as to make it per- 
fectly clear that the National Labor Relations Board has no jurisdiction over the 
administration of collective-bargaining agreements. My interest in this subject 
has been sharpened by my experience in representing Otis before the National 
Labor Relations Board in a recent case involving the IUE-CIO. 

The theory of the original Wagner Act, if it had a theory, was that it was 
necessary to use the power of government to organize and to extend unions and 
to force employers to bargain with unions. One early subject of controversy 
under that act was the question of whether or not an employer, having bargained, 
was required to reduce to writing any resulting agreement. Unions then urged 
such written agreements as a matter of record so that the parties would there- 
after know what they had agreed to. 

We have come a long way down a tortuous and complicated road since that 
time. We have reached the point where today’s Board takes the position that 
bargaining must be a continuous process, that is, it never ends. It includes 
within the definition of bargaining virtually all phases of contract administration 
including the day-to-day process of living together under the contract. The 
result is confusion, uncertainty, and the taking by the Federal Government of 
a step that if followeed logically will lead to the end of anything resembling 
collective bargaining. It all stems from a dangerous, even fatal, overextension 
of the meaning of the word “bargaining.” 

Collective bargaining should and does mean bargaining between an employer 
and the representative of his employees as to wages and working conditions, with 
the purpose of reaching an agreement. The bargain is, in ordinary circumstances, 
reduced to writing in the form of a contract for a set term. In the case of Otis 
Elevator Co. we have two agreements with local 453, IUE-CIO, which run for 
a term of approximately 2% years. One covers office and one shop employees. 
They are detailed documents and are intended to cover the entire employment 
relationship between the parties. The shop agreement provides in article V 
for a three-stage grievance procedure followed by arbitration, a fairly common 
contract provision. Under this an aggrieved employee may bring up for consid- 
eration any grievance involving the interpretation or alleged violation of the 
agreement. Since this procedure ends in arbitration by a presumably unbiased 
outside person designated either by the American Arbitration Association or the 
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New York State Mediation Board, there is a means provided for settling any 
and all grievances within the scope of the agreement. 

The relationship between Otis and the local union has been continuous since 
July 1943. During that time there have been processed and disposed of thou- 
sands of grievances. Of this number only 77 have been arbitrated. 

The decision of the Labor Relations Board in the case that I referred to above 
commenced with a union charge of an unfair labor prac*%ice consisting of Otis’ 
alleged refusal to bargain in not furnishing the union, in connection with a 
grievance, a type of information which Otis has consistently refused to give 
the union at any time during their relationship. The union has time after time 
included as a contract demand a provision that would entitle it to this informa- 
tion. The matter has been bargained with the result that no such contract pro- 
vision has ever been agreed to. 

The matter concerns the operation of an incentive plan that has been in effect 
in this Otis Yonkers Works since 1927. Under the contract between the parties 
Otis has the full responsibility of establishing fair standards, so that an average 
employee trained and experienced in the work can by extra effort increase his 
earnings by not less than 25 percent. Under the plan he gets his hourly rate no 
matter how low his production falls. Otis retains complete discretion as to the 
manner in which it may establish standards in accordance with sound manage- 
ment practices. The contract provides only that the standards shall meet the 
objective test stated previously. 

Very frequently the union has demanded that Otis furnish it with the de- 
tailed records, time studies and other documents that show the processes fol- 
lowed by Otis in arriving at the standard. The union has also, from time to 
time, demanded that it be permitted to send its own union time study men into 
the plant to make their own independent studies. These demands have always 
been refused by Otis because, according to its conception of sound management 
practices and the pertinent provisions of the contract, the only thing that the 
union is entitled to challenge is the adequacy of the standard and it has ade- 
quate means for so doing without these supposed aids and an adequate procedure 
to determine the facts about a standard. 

That the practices of the company in the setting of incentive standards and 
the administration of the contract have not been unfavorable to the employees 
is indicated by the fact that the average employee working on incentive in the 
Yonkers Works of Otis Elevator Co. takes home not an additional 25 percent 
above his basic hourly rate but an additional 45 percent in the form of incentive 
yay. 

' Permission for union time-study men to enter the plant and the furnishing to 
the union of the company’s time studies and other data, were the subject of a 
contract demand made by the union in the summer of 1951 in the course of a 
negotiation which broke down and resulted in a strike that lasted from October 
1 until December 21, 1951. The strike was settled by the parties entering into 
a new contract in which this demand was not granted. 

Previous to the strike and actually prior to the commencement of the contract 
negotiation, the union filed with the NLRB, in the summer of 1951, a complaint 
that Otis was failing to bargain with it, the alleged failure to bargain consisting 
of not permitting the union to send its time study men into the plant and not 
furnishing to the union the data that it requested. Otis answered this and later, 
after the strike had been settled by the new agreement, there was a hearing before 
a trial examiner at which all of the issues were gone into in great detail. 

The trial examiner eventually found that Otis had failed to bargain in not 
supplying the union with the data that it requested, but that it was unnecessary 
for him to rule on the alleged failure to bargain growing out of Otis’ refusal to 
permit union time-study men in the plant, because the union was in a position to 
get the same information through the arbitrator’s making or having made 
independent time studies in connection with grievances about incentive rates. 

The union, the general counsel of the NLRB, and Otis Elevator Co. all filed 
exceptions to the intermediate report. Otis contended that the trial examiner 
erred in finding that there was any failure to bargain, since the point had been 
bargained out in contract negotiations and the contract closed. The general 
counsel and the union contended that the trial examiner had erred in not finding 
that the failure to permit union time-study men to come into the plant was a 
failure to bargain. 

The case was of such importance and of such interest that I felt oral argu- 
ment would be of assistance to the Board and requested it in my letter trans- 
mitting my brief. It was not granted although this is a key case on the road to 
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NLRB control of the content of contracts as well as a similar control over their 
administration. 

On January 29, 1953, the Board filed its decision and order signed by Paul M. 
Herzog, chairman, John M. Houston, member, and Abe Murdock, member. It 
sustained the intermediate repert in ruling that the failure of Otis to furnish 
the documentary information was a failure to bargain and reversed the report 
by holding that the refusal to permit union time-study men in the plant also was 
a failure to bargain. 

It is interesting to note that in its opinion the Board took upon itself the 
rewriting of the contract between the parties by the inclusion of new matter that 
had not been agreed upon. The trial examiner had held that it was unnecessary 
to rule on the subject of union time-study men coming into the plant because 
the union had effective means under the contract in the next step of the grievance 
procedure to obtain such a study by an arbitrator. In that connection the Board 
said : 

“The record does not support the latter finding. The contract is silent as to 
any right of the union to obtain a time study at the arbitration stage, or at any 
other stage of the grievance procedure. The record shows only that the re- 
spondent has permitted arbitrators on a few occasions in the past to obtain in- 
dependent time studies. The respondent also indicated at the hearing that it 
would permit independent time studies in the future at the request of arbitrators. 
However, its consistent position has been that the union is not legally entitled 
to the priv ilege 

“In view of these facts we find contrary to the trial examiner that the re- 
spondent’s refusal to permit the union to conduct its own time study was 
unlawful and that the respondent thereby violated section 8 (a) (5) of the act 
(citing Compton-Highland Mills, Ine. (70 NLRB 206, 337 U.S. 217)).  Aceord- 
ingly, in addition to adopting the trial eXaminer’s recommendation we shall also 
order that the respondent, upon request, permit the union to conduct its own time 
study of the job involved in grievance 1855, at such stage in the grievance pro- 
cedure as is necessary for the union to appraise the merits of the grievance and 
to bargain intelligently.” 

Thus the Board said “since the parties did not write this provision into the 
contract, we will write it in for them.’ The trial examiner commenced the new 
contract article with a “Section 1” providing that the company furnish the 
documentary evidence and the Board added a “Section 2” providing that the 
company must permit the union time-study men to come into its plants. The 
union and the company had bargained the matter out. The union’s demand 
had been refused and a new contract entered into without it. It had not been 
left out by oversight. It was bargained and deliberately omitted from the agree- 
ment. So the Board came along and got for the union what it hadn’t been able 
to get for itself and then talked some legal nonsense about bargaining. 

Two important points grew out of this. The handling of grievances isn’t bar- 
gaining. To say that a process by which controversies concerning the interpreta- 
tion or alleged violation of a contract are settled through a formal written 
three-stage grievance procedure, supplemented by arbitration by a disinterested 
party constitutes bargaining, is an absurdity. Grievances are not bargained. 
They are adjudicated. In virtually all cases if an employee has been injured 
by a contract violation the matter is corrected to his satisfaction upon its being 
presented to the company. It is not the policy of Otis Elevator Company, or of 
any other corporation of which I have any knowledge, to make contracts and 
then violate them intentionally. Only in the instances where there is a conflict 
as to the facts or a difference in opinion as to the meaning of a clause, do 
srievances become an adversary matter, and under those circumstances they 
end up in arbitration, a quasi-judicial process, in which the decision is made, not 
by the parties themselves as in the case of bargaining, but by an unbiased 
outsider. 

In my opinion the precedent established by the Board in this case, unless it 
is remedied by legislation, will destroy in a very short time any prospect of 
stability in American labor relations. If the Board can force into a contract a 
provision with respect to the furnishing of information relating to grievances 
when the parties have bargained the issue and left it out, there is nothing to 
stop it from saying, in a subsequent case dealing with rates, seniority or any 
other feature of the contract, that a refusal on the part of the company to give 
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the union whatever it wants constitutes a refusal to bargain. If the principle 
is valid in this case there is no logical bar to its unlimited extension. 

If there is anything vital to a good relationship between an employer and a 
union it is to have a clear, complete, certain, written statement of what the 
rights and duties of the parties consist of and an effective means of settling 
any disputes within the framework of the agreement. Nothing could be more 
devastating to sound labor-management relationships than the Board’s doctrine 
that there is a continuous duty to bargain; that a contract may never be regarded 
as closed. Labor leaders may have nothing to do but to bargain. Management 
must also do a successful job of running the business and it must be able to 
rely upon the terms of a contract. 

If continuous bargaining also includes contract administration and grievances 
and the Board is going to continue to inject itself into such matters as it has 
in my case, then you must be prepared to staff and support a bureaucracy of 
such size and complexity as we have not yet imagined. 

Something of what I mean can be gathered from the fact that the CIO Union 
n our Yonkers Works has resorted to the NLRB 11 times during the last 9 years 
in connection with its original certification and its certification as bargaining 
agent for additions to its original units. During the same period it is estimated 
that there have been processed 10,000 written grievances, of which 2,254 were 
taken to the third stage and 77 arbitrated. If the Board's jurisdiction is to 
include contract administration, there can be an unlimited extension of the 
Board's activities into this vast field which will necessitate a comparable in- 
rease in the number of its personnel. 

Furthermore, if the Board is going to determine the content of contracts, then 

the Government will be taking over one of the principal functions of unions 
and another long step will have been taken along the totalitarian road trod 
by Russia, Germany, and Italy, ending in complete Government control of 
unions as well as business 

Even today, under the law and the rulings of the NLRB, labor relations, 
union relations and bargaining have become so complex and uncertain a field 
that I assert that no employer and no lawyer knows surely what he may do or 
what he is required to do. The situation is getting worse, not better. More 
complex, not simpler. 

Unless the Congress is willing to take the necessary action by way of legisla- 
tion, there can be no hope of our getting out of this morass. Getting good men 
to administer the present law is not the answer because it is improbable that 
you can get good men to devote themselves heart and soul to such a hopeless 
muddle. 

I have both a specific and a general suggestion as to how the Congress should 
deal with the problem that I have outlined. In coming to my conclusions I have 
asked myself the question, “What should our Federal labor policy be?’ 

It seems to me clear that, in enacting the original Wagner Act, the Federal 
Government took sides and set out to encourage the formation of labor unions 
and to protect them in their developmental and later stages. How successful 
this has been is obvious from the fact that today’s international unions, are of 
tremendous size and power, engage actively in the field of politics as well as in 
other fields, command vast sums of money that are exempt from all taxation and 
maintain their positions by all kinds of union security provisions. 

The situation today is almost exactly the reverse of that which was painted 
us the reason for adopting the Wagner Act in 1935. There is certainly no need 
today to protect weak unions against almighty employers. In fact, the vast 
union holding companies, through their preferred position under the law gained 
so much power politically and otherwise that they were amazed at the effrontery 
of the Congress in passing the Taft-Hartley law. There is a striking resemblance 
between the complaints of union leaders against the mild restrictions of that 
law and the complaints of large corporate interests in the late 19th century 
against the temperate restraint upon their uncontrolled actions made by the 


antitrust laws. 

Under the circumstances of this great growth of power on the part of unions, 
I believe that there is no longer any possible justification for the Federal Gov- 
ernment’s encouraging and giving them special protection. On the contrary, 
there is an urgent need to restore stability to labor relations by eliminating the 
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present favored position of the unions. This, it seems to me, can be accomplished 
in one of two ways and I submit these as alternatives: 


I. THE RESTRICTION OF FEDERAL LEGISLATION IN THE LABOR-MANAGEMENT FIELD TO 
NATIONAL EMERGENCY SITUATIONS AND TO THE CONTROL OF UNION MONOPOLY POWER 
AND THE CONSEQUENT RETURN TO THE STATES OF GENERAL POWER OVER THIS FIELD 


A number of our industrial States have laws covering the field of labor man- 
agement relationships that antedate the Wagner Act. Some of our States have 
labor-relations boards, some have mediation services. All have provided for 
themselves the agencies of Government that they deem necessary to deal with 
local labor problems. These agencies could handle local problems, and labor 
relations is a local problem, if the doctrine of preemption of the field by the 
Federal Government had not been applied as a distortion of the Taft-Hartley 
law. The States traditionally have the police power to legislate and judicially 
control all of their citizens in matters affecting the public interest. It seems to 
me that with the development of unions to the point where they are all-too-power- 
ful independent organizations, it is time that they be permitted to stand on 
their own feet without special coddling by Federai legislation. Business corpo- 
rations are controlled primarily by State law. Labor unions should be con- 
trolled in the same manner. For that reason I believe that the repeal of the 
Wagner Act, the Taft-Hartley provisions amending the Wagner Act and the 
Norris-LaGuardia Act would be in the public interest. By so doing we would 
achieve a number of beneficial results : 

(1) We would eliminate a vast Federal gency that has become a tyrant in this 
field. 

(2) We would recognize that unions, in order to perform their proper social 
function, must be responsible adult organizations with no right to special favored 
treatment on the part of the Federal Government. 

(3) We would serve notice upon the unions that they must be responsible and 
orderly and act in accordance with the laws of the States where they carry 
on their activities. 

(4) We would restore certainty and stability to labor relations by elminating 
from the law the distortions of words and logic that stem from the Board’s 
interpretations of the Wagner Act and the Taft-Hartley Act. 

(5) We should leave to the Federal Government 2 fields which belong tra- 
ditionally and logically to it, national emergency situations and control of 
monopolistic activities on the part of the unions. These two matters have 
been dealt with extensively by other witnesses and I shall not dwell upon 
them. 

The other means of restoring stability to the field would be by— 


Il. THE AMENDMENT OF THE EXISTING LAW TO ESTABLISH STABLE LABOR-MANAGEMENT 
RELATIONS 


If it is the feeling of the Congress that Federal legislation beyond that advo- 
cated above should be continued, then the existing law should be amended sub- 
stantially. You have heard many general statements by other witnesses. I 
wish to confine myself to the specific amendments of the law that would, in my 
opinion, contribute most to the stability of labor-management relations, 

These would be amendments of the Labor Management Act so as to make it 
perfectly clear that: 

(1) The NLRB and its agents and employees are completely without juris- 
diction as to the administration of contracts; 

(2) The NLRB and its agents and employees have no power whatsoever to 
require bargaining by an employer during the term of an existing labor contract 
except with respect to specific matters covered by a reopening clause; and 

(3) That any strike in support of demands made by a labor union during 
the term of a contract is an illegal strike. 

In addition, one further amendment is needed to give full effect to those 
mentioned above. That is, a change in the law to deprive the Board of any 
jurisdiction over claims of unfair labor practice. I think that the enforcement 
of all rights under the Federal labor laws should be by private suit in the 
courts. I believe that such a provision is vital to the success of the specific 
amendments previously advocated by me because the Board and its staff are 
imbued with a philosophy that will make those specific amendments unaccept- 
table to them. If the Board is not deprived of jurisdiction over such matters, 
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history will repeat itself and the specific amendments will be chipped away and 
ultimately destroyed by misinterpretation. 

Today’s unions need no help from the Government in enforcing the fair ad- 
ministration of contracts. Virtually all contracts today contain articles pro- 
viding for the processing of grievances at several levels ending with arbitration. 
Nothing more is required. Anything more, such as the Board’s interjecting 
itself into a situation like that described earlier in my testimony, makes only 
for instability, lack of confidence and a bad relationship. 

If collective bargaining is a good thing, then strict adherence to agreements 
that grow out of collective bargaining is an even better one. Our whole society 
is founded upon the sanctity of contracts. Business could not be conducted if 
men did not normally adhere without compulsion to the agreements that they 
have made. 

It is contrary to the fundamental principles of our society that a union should 
be able to bargain with an employer, get the best terms possible, agree that 
they shall remain in force for several years and then during the term of the 
agreement and with the support of a Government agency, require the employer 
to do something which the union had failed to get him to agree to do as a con- 
sequence of bargaining. If no other change is made in the Labor-Management 
Act this year, amendments that would destroy these infamous ideas of con- 
tinuous bargaining and interference in contract administration, would justify 
all your efforts. 


Senator Griswotp. The committee will recess until 10 o’clock to- 
morrow morning, and we will meet in this same room. 

(Whereupon, at 4:30 p. m., the hearing was recessed until 10 a. m., 
Friday, April 10, 1953.) 
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FRIDAY, APRIL 10, 1953 


Untrep Srates SENATE, 
COMMITTEE ON LABOR AND Pusiic WELFARE, 
Washington, DG. 

The committee met at 10 a. m., purusant to recess, in the main caucus 
room, Senate Office Building, Senator H. Alexander Smith (chair- 
man) presiding. 

Present: Senators Smith (chairman), Goldwater, and Neely. 

The Cuatrman. The committee will please come to order. 

I understand that Mr. Frederick G. Atkinson of the American Retail 
Federation would like to appear first this morning, and that is agree- 
able with the committee if it is acceptable to Mr. Doolan, who is down 
for the first appearance. 

So if that is satisfactory, we will first hear from Frederick G. At- 
kinson, vice president for personnel, R. H. Macy & Co. of New York. 

Is this Mr. Atkinson ? 


TESTIMONY OF FREDERICK G. ATKINSON, VICE PRESIDENT FOR 
PERSONNEL, R. H. MACY & CO., NEW YORK, N. Y., APPEARING ON 
BEHALF OF THE AMERICAN RETAIL FEDERATION 


Mr. AtKrnson. I am Mr. Atkinson. 

The CHatrMAN. Good morning, Mr. Atkinson. We are glad to 
have you with us. And while our full committee is not here many of 
the members being engaged in other committee meetings, those who 
are present are glad to hear you, and you may go right ahead and 
testify. 

Mr. Arxrnson. Thank you, Senator Smith. 

Mr. Doolan and I have integrated our testimony. That is the reason 
why I wish to proceed first. We have done that in order to conserve 
your time as well as to bring out the point of view of retailing as ef- 
fectively as we could. 

The Cuarrman. That is very thoughtful of you. 

Mr. Atxrnson. I planned to read, sir, from the supplemental state- 
ment that you have before you. That is an abbreviated statement. 
I would like to ask that the full statement be put in the record, and 
my presentation will be a condensation of the full statement, which 
T believe you have also in your folder. 

The CHarrman. I have two here. I have one entitled “Statement 
of American Retail Federation.” 

Mr. Arxrnson. That is the full statement, that I wish to have put 
into the record. 
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The Cuarrman. That will be put into the record, and the supple- 
mental you may discuss now. 

Mr. Arxinson. Thank you, sir. 

I appear here today on behalf of the American Retail Federation. 
The American Retail Federation consists of 25 National Retail Asso- 
ciations and 33 Statewide retail groups comprising a membership in 
excess of 600,000 retail stores and employing an estimated 7,500,000 
persons. 

I am chairman of the Employee Relations Committee of the Ameri- 
can Retail Federation and have been a member of such committee since 
1947. The committee’s membership is drawn from the various retail 
associations which make up the federation and from individual com- 
panies, both large and small, who are individual members of the 
federation. It was this committee that prepared the legislative sug- 
gestions which I am about to lay before you. However, it is not the 
work of this committee alone. We have had advice and suggestions 
from members in every State of the Union. They have talked with 
us, they have written us, and we believe we know substantially the 
experiences they have had in labor-management relations during re- 
cent years. 

After many meetings, the committee reached agreement on 11 pro- 
posals. These proposals were submitted, in accordance with the rules 
of the federation, to all its constituent groups in the form of a ballot. 
The entire membership has now formally approved, by this ballot pro- 
cedure, the recommendations which are set forth on pages 2 and 3 
of the full statement, which is being put in the record. 

About myself, I am vice president for personnel of R. H. Macy & Co. 
I have been with Macy’s for 13 years, less 314 years in the Air 
Force during World War II. Prior to joining Macy’s, I was with 
Procter & Gamble Co. of Cincinnati and before that with Cities 
Service Co. I have been in personnel work for more than 26 years, 
which is long enough to become convinced that I am not an expert. 
I wish also to admit that Iam nota lawyer. Ihave a certain humility 
in discussing legal matters with lawyers and am prepared to defer 
to them on technical matters involving drafting legislation or enforc- 
ing law. I expect to stand on my own feet as far as questions of 
principle are concerned and facts of experience under this particular 
law. 

And, incidentally, Mr. Chairman, Mr. Doolan, who follows me, is an 
attorney, and between the two of us we hope to be able to deal ade- 
quately with the technical aspects of the law. I wish to emphasize 
once more that I am not speaking for Macy’s but rather for the 
retail industry as its views are developed by the American Retail 
Federation. 

The Cratrman. Is Mr. Jack Williams in your group? He is the 
head of Bamberger & Co. in Newark. 

Mr. Atkinson. Yes, sir; Bamberger’s is a division of R. H. Macy 
& Co. 

The Cratrman. I know that. Mr. Williams is a great friend of 
mine, and I have talked with him about many of those things. 

Mr. Arxrnson. I am glad to know that, sir. 

We have had 5% years’ experience under the Taft-Hartley 
Act, and we think we know something about what has been con- 
structive and useful in it. We also have had an opportunity to see 
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what deficiencies have appeared in its operation. We have been heart- 
ened by the evident determination of this committee to study, and 
analyze actual experience under the law rather than to embark on 
amendments based either on political generalities or expediency. 

We believe, and urge upon you, that this law should be amended 
only to the extent and in such ways as it can be demonstrated that 
there are deficiencies, as shown by 51% years of labor relations experi- 
ence under the law. 

We are not asking that the law be amended to give special advantage 
to management, nor do we want the basic rights of employees or of 
union leaders to be impaired. 

We believe you should reject any effort to make this law serve a 
partisan purpose of either labor or management. 

In granting our request to appear before this committee, your staff 
director spec ified that we direct our attention to the subject of general 
elections. That category was well chosen for the retail industry, 
because a major portion of our 11 recommendations to which I referred 
earlier fall under that general category. 

Among the 11 points, if any one could be said to be the most im- 
portant that we have to urge on you, it would be the one calling for 
the strengthening of the freedom of speech provisions of the act. We 
have stated this as follows: 

It should be clearly established that a speech which is protected by the free- 
dom of speech provisions does not become an unfair labor practice or the reason 
for the setting aside of an election. 

It seems strange that it should be necessary for industry to plead 
with you to reaflirm the freedom of speech provisions expressly writ- 
ten into the Taft-Hartley Act. Surely the time has arrived in America 
when it is sound and wholesome for workers to hear all sides of an 
issue, Whether that issue is union membership, the point 4 program 
of foreign aid, or the choice of a new car or refrigerator. Tt seems 
to us that the Congress could hardly have intended, while assuring 
industry of its right to speak to its employees, at the same time to 
have that right abrogated by the technical device of setting aside an 
election, when admittedly no unfair labor practice has been committed. 
Yet this is exactly what the NLRB has contrived to do, in spite of the 
plain language of the act. In fact, both the chairman of the NLRB 
and its general counsel have told the House Labor Committee that 
they are in disagreement with the present law, a fact which is ap- 
parent from reading their rulings in the whole series of cases by 
which they have subverted this freedom of speech provision. It would 
seem that the nostalgia of the NLRB for the Wagner Act is so strong 
that they cannot wait for the C ongress to revert to the doctrine which 
existed prior to Taft-Hartley, and under which they were able to put 
in jeopardy an employer who exercised his constitutional right of free 
speech. 

You will recall that under the Wagner Act the Board felt free to 
revive, even years later, a statement by an employer concerning 
unions; and then to allege that such statement was evidence of unfair 
labor practice if the employer discharged an unsatisfactory employee 
or took disciplinary action against any union member. 

In other words, the exercise of the right of freedom of speech be- 
came in the Board’s eyes conclusive evidence of antiunion motiva- 
tion. It is in danger of becoming so again. 
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Please let me make it clear that we are not impugning the good in 
tentions of the Board. We are concerned only with its performance. 

The Board’s persistence in this effort to undermine the right of 
employers to freedom of speech is evidenced in their repeated action 
in setting aside elections on the primary ground that the employer 
had exercised his legal right to express his opinions. Cases of this 
point are abundant, and I have included a list as a footnote, but the 
diffic we is best illustrated by 2 or 3 instances arising in retailing. 

The Cuarrman. Do you approve the present language of the pro 
vision a to free speech, which prevents the promise of benetit / 

Mr. Atkinson. Entirely, sir. 

The CHarMan. You approve of that. 

Mr. Arkxinson. Yes, sir. We are not asking that the present limi 
tation on offer of inducements or benefits, the proscription against 
intimidation, be modified. As you will see in the development of these 
cases, we are concerned with the way the Board has acted when it 
admitted that there was no violation of that doctrine but proceeded 
to set aside the election anyway on a hew concept. 

In the Bonwit-Teller case in New Yor kx. toward the conclusion of a 
union organizing drive, the employer exercised the right of free speech 
as affirmed by the Taft-Hartley Act. 

In this case he called his emp loyees to a meeting 6 days before the 
election. The NLRB acknowledged that in talking to his people the 
employer committed no unfair labor practices; that is, he made no 
threat, nor offered any reward conditioned upon their voting against 
the union. Subsequently, the union requested Bonw it-Teller ma nage- 
ment to make available the company’s premises during working hours 
in order to provide a forum for union organizers. Bonwit-Teller 
management declined to make the store pre mises or time available to 
the union. 

I hardly need point out to you that there is in New York City no 
shortage of assembly halls or other places available to any union which 
wants to call a meeting. The unions that have successfully organized 
stores in New York have found ample op portunity to tell their story 
through handbills, meetings at union halls, or other public places of 
assembly or by means whic ‘h they found efficacious. 

When the election was held at Bonwit-Teller, the majority of em- 
ployees rejected the union. The Board, despite the fact that the em- 
ployer’s speech was protected by the Taft-Hartley Act, set aside the 
election and charged that the employer had committed an unfair labor 
practice in re fusing to make its premises and working time available 
to the union for its organizing efforts. 

The Cuarrman. Did the employer in that case use its premises to 
talk with its employees against the union? Was that the point raised / 

Mr. Arxinson. The point is that at the meeting held 6 days before 
the election, the employer, without intimidation, threat, or offer of 
inducement, expressed his opinion to the employees—I cannot give you 
his exact language, but in substance—that they did not need the pro- 
tection of a union against him; that their best interests would not be 
served by union membership. 

The CuarrmMan. But that meeting was held on the premises of Bon- 
wit-Teller ? 

Mr. Arxrinson. Yes. 
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The CHamman. So that the complaint was that the same opportu- 
nity was not given on the premises of Bonwit-Teller to present the 
other side of the case ? 

Mr. Arxrnson. That is right. 

Senator Neety. The meeting to which you refer was obviously held 
to prevent the organization of the employees / 

Mr. Arxinson. Well, you are stating a question of intent, Senator 
Neely. The meeting was held, I think it would equally be correctly 
stated, for the purpose of expressing to the employees another view 
as to the desirability of their joining a union, a view which they were 
entitled to hear, and which the Board agreed did not violate the 
provisions of the Taft-Hartley Act as it pertains to the freedom of 
speech to which employees are entitled. 

Senator Neety. I have not read the decision in the Bonwit-Teller 
case. But judging from what you have said, it was based not on a 
question of freedom of speech, but m: anifestly on the fact that the em- 
ployer company held a meeting on its premises for the purpose of 
persuading the employees not to join the union and then refused the 
employees the privilege of holding a meeting in favor of the union in 
the same place. 

Mr. Arktnson. Well, as I see it, I would state it this way 

Senator Nrety. The question of freedom of speech was apparently 
not involved, 

Mr. Arxinson. Well, sir, the freedom of speech issue enters in this 
way, if, as the Taft-Hartley Act provides, the employer is privileged 
to express an opinion as to the desirability of union membership for 
his employees, then he should be permitted to do that without a pre- 
sumption that in so doing he is somehow doing something wrong. 
Now, you may say his intent was this or that. The effect. of what he 
did—— 

Senator Neriy. Should not the same presumption prevail regarding 
the good intentions of the employees? 

Mr. Arxinson. I would give the presumption both to the union 
leaders and to the employer that both wanted the employee to have an 
informed opportunity to make an independent decision as to whether 
the employees wanted or did not want a union. I think, as you see 
the continuing cases under this general head, you will see what has 
been happening inthis. And it is pointed up even more sharply. 

Senator Neriy. Pardon me, I have just obtained a copy of the 
decision in question. It says that neither section 8 (c) nor any issue 
of free speech is involved in the case. Thus my supposition appears 
to be both justified and correct. 

Mr. Arxinson. If there was no violation of the freedom of speech 
provision, then it would seem to us that there was no basis for setting 
aside the election. 

Senator Neety. Although you have said that you are not a lawyer, 
I believe that if you will read the brief decision, as I have just done, you 
will discover that the court reached an entirely different conclusion. 

Mr. Arkinson. But you will see the development of the doctrine 
in just a minute, I think, sir. 

Reflecting the same Board attitude is a case in Herpolsheimer 
Store in Grand Rapids, Mich, Nearing the culmination of an organiz- 
ing effort, theemployer invited his people, entirely at their own option, 
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to come to a meeting held on the store premises on their own time and 
without paying them for attending. Not more than half of those 
invited to attend did attend. In the election supervised by the NLRB, 
the employees rejected the union by a margin of more than 2 to 1, 
The regional director of the Board, after investigation, found that 
there had been no improper conduct of any sort on the part of the 
employer, but still set aside o election because the company had re- 
jected the request of the union for the privilege of holding a meeting 
on the company’s premises. 

This was an invited audience, not paid, not on company time. 

Senator Gotpwater. Let me ask a question here of Mr. Atkinson. 

In your understanding of Taft-Hartley, is there anything in there 
that says that an employer must allow the union to hold a meeting 
on his premises, on company or any other time? 

Mr. Arxinson. Nothing of that sort, sir. 

Senator Gotpwarer. Is it not also true that if the union holds such 
a meeting on their own time and in their own hall, the employer can- 
not attend those meetings? 

Mr. Arxinson. That iscorrect,sir. That would be an unwarranted 
interference, I believe. 

Senator Gotpwater. I might ask you further: Is it not in the very 
nature of the retail business necessary to hold almost daily meetings, 
of either small groups or large groups, throughout stores of all sizes 

Mr. Arxrnson. It is a universal practice to discuss the develop- 
ments in store business, merchandise, anything else of interest and 
importance to the employees. 

The holding of such meetings is a very common practice. I would 
guess that typically, in most stores, there would be several such meet- 
ings every week. 

Senator Gotpwater. So that even through the normal conduct of a 
merchant’s business, it would be possible to have one of these meetings 
immediately prior to an election, in which nothing would be discussed 
relative to the union that in the light of the Board’s recent rulings 
would be sufficient evidence to set aside an election. 

Mr. Arxrnson. Frankly, we are mystified as to what is evidence in 
the Board’s mind that justifies setting aside an election. Many 
buyers hold meetings with their employees every morning before the 
store opens. It would cert ainly be difficult for a store to avoid holding 
any meetings, if it expected to perform a service to the public. We 
are increasingly troubled by the inferences the Board takes, as this 
series of cases not only continues but enlarges the doctrine and seems 
to strain it further than the Bonwit-Teller case. 

Senator Gotpwater. And as efforts toward organization proceed 
in the retail field, from the action of the Board so far the retail busi- 
ness either quits holding these meetings, which are so essential to the 
proper conduct of their business, or the Board starts adopting a more 
realistic attitude toward them. 

Mr. Arxrnson. I can only say that if I were asked by a retailer how 
to defend himself against this series of Board decisions, I would be 
hard pressed to give him any advice at all, because it appears that 
there is a presumption of an offense being committed, whenever he 
exercises this right to speak to his employees. 

Senator Gotpwater. It is merely a presumption. 

Mr. Arxrnson. On the Board’s part, yes, sir. 
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Senator Go.tpwarer. They have made no admission to any overt 
act of the employer in either of these cases. 

Mr. Arxinson. In the cases to which I refer, the Board concedes 
that there was no violation of the restraint which Senator Smith first 
referred to, against the offer of an inducement, threat, or intimida- 
tion. That is “stipulated i in the Board’s position. 

The Cuarrman. Well, are you going to bring us to the point where 
you are recommending something to deal with this difficulty you are 
having? Have you recommended an amendment on the point you 
are making ? 

Mr. ArKinson. Our recommendation is in substance, sir, the state- 
ment which I read a moment ago. I will come back to it, if you 
please, when I have read one more case, and I think that may round 
it out. 

The CuHamman. Go ahead. 

Mr. Arkinson. You should note the experience of the Foreman and 
Clark store in Los Angeles. In this case, the circumstances were sub- 
stantially the same as those on Bonwit Teller and Herpolsheimer, 
excepting that here the union did not even ask for the opportunity to 
address a meeting on company time or premises. Still, the Board set 
aside the election solely because the employer exercised his preroga- 
tive of free speech as guaranteed to him under the Taft-Hartley Act, 
this, mind you, in the absence even of any request from the union. 
This series of decisions includes others which I have cited in a foot- 
note, which indicates that this sort of thing occurs not just in depart- 
ment-store cases but in other cases outside the industry. They make 
one fact clear; if the intent of the Taft-Hartley Act or simple com- 
mon sense and fairness are to prevail, the Congress must once more 
tell the Board that not only is management freedom of speech pro- 
tected, but the exercise of that right must not be used as a device 
for setting aside an election, or as requiring the employer to provide 
a forum for the union organizer. 

Now, the point, as the industry has stated it—and this is the policy 
conclusion of the American Retail Federation—is that it should be 
clearly established that a speech which is protected by the freedom-of- 
speech provisions of the act does not become an unfair labor practice 
or the reason for setting aside an election. Now, without reexamin- 
ing it, I believe that one of the amendments which has already been 
introduced, I think by Senator Taft, on this point, represents a very 
constructive correction of this particular evil. 

The Cuamman, I am impressed with that point. I think that is a 
good point you have just made there, that there should not be ground 
for setting aside an election if the rule with regard to free speech is 

carefully observed. But I do see something else in this picture. Iz 
there is a contest in the election over what is to be the bargaining unit 
and who are to be the collective bargainers (suppose you had 2 or 3 
different unions contending, and that was a red hot issue in the in- 
dustry) should we legislate in some way to assure that if the issue was 
up the same opportunity would be given to both sides to present their 
eases? Or do you not think that is necessary ? 

Mr. Arkrnson. Suppose there were three unions, sir, that wanted 
to organize. Would the store then be obliged to turn its premises over 
to all three? 
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The Cuarrman. That is the question I am raising, because I can see 
great complications if a store is going to be asked to have its premises 
used on company time to hold any number of consecutive meetings by 
different unions claiming representation. I do not know what we could 
do under the law to assure that all sides of a controversy are heard. 

Mr. Arxryson. Mr. Chairman, Mr. Doolan is eager to comment 
on that. 

Mr. er AN. (Robert a Doolan, National Retail Dry Goods Asso 


lation Senator, I would like to comment on that point, because I] 
think 1 i awfully important. There hasn’t been a finding from the 


facts in ‘the ‘se cases by the Board that there have been inadequate com 
munications opportunities available to the union and that the em 
plovees haven't had an opportunity to hear both sides. Under the 
W agnel Act. there had been a long established line ot cases, and it was 
recognized that in the so-called company town or places where there 
were very inadequate means for the union to present its point of view, 
t might be necessary to meet in company halls and places where actn- 
ally the facilities were owned by the e mploye P 
That hasn’t been too true in the type of cases cited by Mr. Atkinsoy 
here, in New York ¢ ‘ity, or in Grand Rapi ds, Mich., or in Los Angele< 
There hasn’t been any allegation by anyone that the employees didn’t 
have the op portunity to hear both sides. 
What actually happens is this, Senator: Because of the freedom of 
speech provision of the Taft Hartley Act, the Board correctly held, 
shortly after the act became effective in the Babcock and Wilcox case, 
and subseque ntly reaffirmed it, that the captive audience doctrine had 
been repealed by Congress in effect. 
Now, what these free speech decisions of the Board have done is to 
‘institute that doctrine under another form. And the important 
thing is this: What Senator Neely said here is quite correct. In the 
Bonwit Teller case the circuit court of appeals held there was no 
free speech issue. The Board has extended its reasoning so far now 
that if the employer’s conduct is perfect under the act, if he has said 
absolutely nothing wrong, if he has committed no unfair labor practice, 
and one has not even been alleged, the Board has found a way to get 
around the free speech provision, so that even with Senator Taft’s 
amendment the employer whose conduct is perfectly proper would still 
he subject to having elections vacated. Why? The Board—and Sena- 
tor Taft is completely correct on this in calling it totally arbitrary— 
has said that under section 7 of the act there must be an equal oppor- 
tunity to hear both sides. We don’t deny that. We do deny, in the 
absence of acts to show there has not been that opportunity, that there 
is per se a violation of section 8 (a) (1). 
And further—and this is important, Senator; I don’t mean to be- 
— the point, but I think I know something about its development— 
ad God knows how many interpretations of the Taft-Hartley Act 
tine it was passed, including those of the labor organizations. I 
don’t ih of a single interpretation at that time that stated that 
section 8 (c) of the act was not intended to apply to representation 
cases. This is a wholly novel and, in my judgment, unsupported 
gratuitous assumption on the part of the National Labor Relations 
Board. And they have carried it into the Herpolsheimer case, where 
I am familiar with all the facts. There, the Board itself found a 
technicality to avoid ruling on the merits. The employer’s speech was 
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t not on company time, and it was a wholly invited audience, and there 

' was a finding by the regional director that in every particular the 
employer’s conduct was proper and fair; and yet he recommended that 
the election was vacated, and there was no no- solicitation rule. There 
happened to be one in the Bonwit-Teller case. 

Moor, how far can this kind of thing be carried to negate the will of 
Congress? I just had to come in at that point, Senator. 

The CuatrMan. I think it can be assumed that the will of Congress 
is to assure justice between the parties. If we see that some changes 
are needed, we are willing to make those changes. We want to have 
absolute justice, and we want to see that nobody is shut off from fairly 
expressing himself on these issues. 

Mr. Dootan. That is right, Senator. And we have no sympathy 
for the employer who indulges in coercive conduct who in any way 
offers promises or benefits. We want a free election atmosphere. 
And we are unable to understand the trend of the National Labor 
Relations Board decisions, and further we cannot see any legislative 
justification for it. 

Senator Nrery. Does the criticism of the Board that you have just 
made extend particularly to the Bonwit-Teller decision? 

Mr. Dootan. That was the first of a whole long line of decisions, 
which now have many, many facets, Senator. 

' For example, an employer talking to a few people in the surround- 
ings of his office, again wholly protected, nothing said wrong, not even 
an allegation of impropriety, the mere locus, in the Board’s words, of 
and employer’s office, has an intimidating effect. There are a whole 
line of decisions covering every type of situation, but one after an- 
other admitting that the employer’ s conduct was privileged and yet 
finding a basis to upset an election. 

Senator Neety. In your opinion, was the Bonwit-Teller decision 
the progenitor of the other decisions to which you refer? 

Mr. Dootan. Unquestionably. 


3 Senator Neety. Then your recommendation, or rather criticism, of 
, the Board, must also extend to the Supreme Court of the United 
q States. As you doubtless know, it refused to grant certiorari in this 


: case, and I assume that you, as a lawyer, also know that such action, 

; in effect, affirmed the decision of the circuit court of appeals. 

i Mr. Dooran. I know that, sir. What happened in the Bonwit 

Teller case was this. The circuit court of appeals held by a 2-to-1 

vote that there was no issue of free speech, and the Supreme Court 
refused certiorari. 


Senator Neety. You mean the Supreme Court? 

Mr. Dootan. The Supreme Court refused certiorari. The narrow 
ruling in the Bonwit-Teller case was on the point of the invocation by 
the employer, the use of a no-solicitation rule, which then was dis- 
criminatively applied against the union. But the subsequent cases, 
sir, as any documentation of the record will show, go far beyond that, 
so that it is not enough to say that because the Supreme Court denied 
certiorari in the Bonwit-Teller case it covers the point we are talking 
about, for instance, the Herpolsheimer case Mr. Atkinson talked about. 


There was there no no-solicitation rule, and there are many others like 
that. 
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I am sorry, Mr. Atkinson, that I cut in there. I happened to be ex- 
cited about one of these cases. 

Senator Gotpwarer. I would like to pursue this just a little bit 
further. 

The CHARMAN. Senator Goldwater. 

Senator Gotpwarer. Section 8 (c) of the Taft-Hartley Act, that 
we are talking about, spells out, does it not, what the rights are in 
connection with free speech / 

Mr. Doonan. Is it clear to me, sir? Crystal clear 

Senator Gotpwarer. And would you not say that the addition of 
the amendment suggested by Mr. Taft under S. 655 would further clear 
that and limit it? 

Mr. Dootan. It would even make more clear what Congress intends, 
ves. 

Senator GotpwaTeR. But in spite of the clearness of this language, 
the Board makes their own interpretations and rulings. Now, in 
your mind is there any way that we can write this that the Board 
cannot get around it? 

Mr. Dootan. I think that if the Taft amendment is passed, making 
clear what should have been clear all along, and there is a strong 
statement of legislative intent—I am giving you my personal opinion 
now, sir—a strong statement of legislative intent, that the Congress 
does not intend that elections be set aside where the. election atmos- 
phere was a truly free-election atmosphere, that we needn’t then worry. 

Another point in that: I think it is of the utmost importance that 
the Congress reconstitute the present Board. With a fair Board we 
wouldn’t even need an amendment to section 8 (c). 

Senator Gotpwarer. Thank you. 

Mr. Arkinson. The second point with respect to elections that the 
American Retail Federation wants to emphasize is as follows: 

As a prerequisite to the right to claim to represent any unit of employees, a 
union should be required to demonstrate its majority in a secret-ballot election 
followed by certification by the NLRB. 

Since Wagner Act days, there has been a growing conviction that 
union representation should be determined only by secret-ballot elec- 
tion. However, the law still permits union recognition on any evi- 
dence the employer deems acceptable. The law also still permits the 
imposition of the union shop or other forms of compulsory unionism 
without the protection afforded by a secret ballot under NLRB super- 
vision. 

This combination of circumstances is a virtual invitation to coercion 
on the part of the employer to recognize a union without proper evi- 
dence of his employees’ free choice. You have no doubt heard from 
other sources about the experience last year in Central City, Ky., 
in which a powerful union sought to exploit just this weakness in the 
law. I might parenthetically say that I understand there is a witness 
from Central C ity, Ky., scheduled to appear before you later. 

Certainly the unions should not object to a requirement that a secret- 
ballot election followed by NLRB certification should be a prerequi- 
site to recognition by the employer. Any contrary view would argue 
that. workers are not entitled to freedom of choice which the act is in- 
tended to assure them. 

In this connection, it should be pointed out that the prospects for 
good employee relations are greatly enhanced when the union’s right 
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to represent the employees is based on a secret ballot election and 
NLRB certification. It is consistent with American tradition to 
accept the vote of the majority in such a matter. It is also consistent 
with our heritage to resent deeply the imposition of authority with 
respect to which we have not had an opportunity for a bona fide 
democratic vote. 

We urge, therefore, that a secret ballot election, followed by NLRB 
certification, be made in the future a legal prerequisite to recognition 
of any union. 

The CHatrrman. You will be interested, Mr. Atkinson, in my state- 
ment that I have had more requests for the secret ballot from workers 
than any other requests that have come to me in my office. They 
insist that the secret ballot is the most important thing that the 
American working man ought to be given in order that he may ex- 
press himself freely and in order that full democracy may be brought 
about in the case of elections such as you mention. I am very sympa- 
thetic with any insistence here in this record on the secret ballot in 
all important matters in which the workers are primarily concerned. 

Mr. Arxrnson. Sir, I concur emphatically in that. It does not 
surprise me. Because I believe that this law should certainly serve 
to protect the worker and the public interest, and that such a secret 
ballot requirement would do so. 

The CHarrman. I have actually been waited on by groups of em- 
ployees who would not give their names for publication. But who 
said: “That is the most important single thing you can do for the 
workingman in America.” Many of them feel just that strongly 
about it. 

Mr. ArKinson. I agree with you very heartily, sir. 

Our next point—and I will ask you to bear with me if this seems 
to be a slight digression from the instructions of the Committee Staff 
Director—is that secondary boycott provisions of the act should be 
strengthened. 

While secondary boycotts were not listed as falling within the 
general subject of election problems, we would be ondiniens in our 
duty to our industry if we failed to point out to this committee the 
great stake we in retailing have in the continuation and strengthening 
of the act’s restrictions in this field. In any event, a high percentage 
of secondary boycotts have been carried on to force the primary em- 
ployer to recognize and bargain with a union which has not demon- 
strated its majority status in a secret ballot election. 

The retail industry is peculiarly vulnerable to the secondary 
boycott. In order to provide its customers with the merchandise they 
want, and in fact to stay in business, the retailer must have a con- 
tinuous flow of merchandise from manufacturers and vendors to his 
counters. As I understand the present law, its intent is to protect 
an innocent third party from injury by reason of a labor dispute in 
which he has no proper concern or interest. The present law does 
not accomplish this purpose adequately where retailing is concerned. 

A boycott against a retailer even though directed by the union 
against one producer or one supplier, may have the practical effect of 
crippling the store. This is true because the American public, while 
educated more or less to respect or avoid picket lines, generally is 
unable to distinguish among the variety of purposes for which unions 
may picket, even though the picket lines technically satisfy the law. 
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A picket line outside a store tends only to mislead the public. They 
assume the employees are on strike. They tend to boycott the picketed 
store either on principle or because they would rather not be involved 
in the annoyance created by picketing. The store will suffer serious 
and irreparable injury even though it has no part in the underlying 
dispute. In any individual store, business lost by reasons of strikes 
or picketing is never recovered because the customer can always satisfy 
her wants at another store. 

There are two particular respects in which the present law is in- 
adequate for the protection of this industry. 

First, there is no protection for the retailer against coercion to 
discontinue selling particular merchandise, when coercion is directed 
against the retailer and not against the employees. 

Second, under Board construction, pickets may follow a truck 
to the delivery platform of the store and interfere with the unload- 
ing of merchandise even though there is no dispute between the store 
and any union. 

Both of these cases—and I have included the citations—leave the 
retailer helpless and vulnerable to serious injury to his business. This 
aspect of the law needs complete study and tightening up. 

The CHarman. Are you familiar with the discussions that have 
come before this committee on that point, where it is suggested that a 
secondary boycott might be allowed in the case of what is called struck 
goods¢ That is, Store A is making something, and there is a legiti- 
mate strike for economic reasons. Manufacturer A, we will say. And 
Manufacturer A then just simply farms out his work to Manufacturer 
B, who may have employees who are members of the same union. 

The question is whether a secondary boycott or a strike by the em- 
ployees of Manufacturer B should be legalized in order not to force 
them to aid the employer in his contest against their fellow union mem- 
bers. That isa rather complicated matter. 

Mr. Arxrnson. It is a very complicated problem, sir. And I can’t 
speak with respect to the effect of the type of thing you describe upon 
manufacturing. 

I do know that where it carries over to retailing, it not only is com- 
plicated, but extremely damaging, and there do not seem to be any 
equities that would justify injuring the retailer in this case. 

The Cuarrman. I have yet to hear some argument that convinces 
me that in the ordinary case a secondary boycott is justified. I just 
can’t see it, but I am open to conviction. 

Mr. Arxrnson. If I may be permitted to give you one anecdote from 
our own experience, some years ago I personally had a call from a 
union leader who said he wanted us to take off our shelves all the 
merchandise of a particular manufacturer, who happens to make a 
number of products. We pointed out to him that we have over 15,000 
suppliers, and that if we injected ourselves into the labor difficulties 
of every one of them we would be taking merchandise off sale to the 
point. where we might be out of business. 

He said if we couldn’t see it that way, we would have a picket line 
the next day. : ( 

On principle, we can’t do that, so we had the picket line the next 
day. , : 

We learned subsequently that he had in fact no dispute with the 
manufacturer, whose merchandise he wanted off the shelves. 
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His dispute was with a subcontractor who did some hand painting 
on one of the items out of probably 50 that this manufacturer fur- 
nished. 

Now, the pickets walked up and down in front of our entrance, 15 or 
20 strong. I talked with our attorneys. At the time they said, under 
the law, there was nothing that could be done to prevent that. AlI- 
though I am quite sure the general impression on the public was that 
the employees of the store were on strike. They see pickets. They see 
picket signs. The pickets are walking up and down. And the point 
is that the injury to the store that occurs illustrates the fact that 
in this dispute between a subcontractor of a supplier, an innocent 
third party takes a very unfair loss. 

Now, Mr. Doolan may be able to comment on the specific question you 
asked with respect to manufacturing. I am sorry I cannot. 

Senator Neety. Was Macy’s store unionized at the time of the pick- 
eting you have mentioned ? 

Mr. Arxrnson. Yes, sir. The picketing group had no contract nor 
any relationship with Macy’s whatever. 

Senator Neety. Did the employees cross the picket line? 

Mr. Arkrnson. The picket line appeared after the employees were 
at work. It did not prevent employees from going to work. The 
picket signs were not in fact addressed to the employees. That is the 
technicality by which the union avoids the protection which the law 
would otherwise provide. But the customers, my point is, simply 
don’t understand that, sir. And with a small retailer, that can be 
terribly damaging. 

In order to provide unequivocal protection for the worker’s rights 
to join or not to join a union, the act should ban all forms of com- 
pulsory unionism. 

I do not want to regard the committee’s agenda as more elastic 
than you wish it to be, but there is another aspect of the election prob- 
lem to which we would like to invite your attention. 

When the Taft-Hartley Act removed the requirement for a 
secret-ballot election as a prerequisite to compulsory union member- 
ship, it removed the only real protection which the worker had against 
collusive compulsory unionism. Once more it became possible for a 
group of employees to find themselves represented by a union without 
any secret-ballot election to affirm the choice, and also vulnerable to 
union shop or other forms of compulsory union membership without 
any opportunity to express their wishes by secret ballot, This is true, 
because, as you know, and as I pointed out a moment ago, an em- 
ployer today may legally enter into an agreement with a union which 
asserts that it represents his employees without the necessity for any 
form of election or certification from the Board, and immediately 
thereafter may enter into an agreement making union membership 
compulsory, again without any opportunity for his employees to 
express their wishes in a secret ballot. 

This combination of imposed compulsion seems to us particularly 
unfair. Surely if the secret ballot is to be denied in either one of these 
determinations, it should be mandatory in the other. 

The Taft-Hartley Act sets forth as a cardinal principe the right 
of employees to join or not to join a labor union. By definition, labor 
unions are voluntary associations. Having asserted this principle 
unequivocally, the act then compromises the principle by providing 
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that the freedom not to join is qualified or negated when a so-called 
union shop is adopted. 

Congress long ago provided and American industry accepted the 
doctrine that the yellow-dog contract, under which employees might 
be coerced not to join a union, was unfair, unsound and contrary to 
public policy. We seem to have arrived at the reverse of that coin 
wherein a yellow-dog contract which compels the employee to join 
the union, enjoys the blessing of Federal labor policy. 

The Cuarrman. I think the union shop was put in Taft-Hartley to 
meet the complaint about free riders. We have had a lot of discussion 
about free riders. I do not want to go into that now, but I just want 
to call your attention to the way the union shop provision got into 
Taft-Hartley. 

Mr. Arxrnson. I am familiar with that, sir. I won’t take up your 
time to speak of it, although I think there is some illumination needed 
on that question. 

The Caiman, Your position is that all compulsory unionism 
ought to be prohibited ? 

Mr. Arxinson. That is correct, sir. 

The Cuamman. But with a free ballot for the individual in order 
that he might express his views ? 

Mr. Arxrnson. As to representation. 

The Cuarrman. If there is a free ballot, you can have a certain union 
chosen to represent a certain group in a certain industry. But do you 
go further and say, the free ballot having been decided by a majority 
and union “X” being chosen as the exclusive bargaining agent, that 
the minority should be compelled to join in order to carry the load? 

Mr. Arxrnson. I am about to speak to that point, Senator. 

The CuarrmMan. That is the important point, I think, in the dis- 
cussion. 

Mr. ATkKINsoN. Quite so, and I think you will find that is answered, 
here, quite explicitly in the text which immediately follows. 

Many of us were impressed, in the early days of the Wagner Act, 
with the need for union security. It was argued that all ‘the bene- 
ficiaries of union activity should be forced to pay their share of union 
expenses. It was argued that a popular vote by a majority of em- 
ployees was a fair basis for forcing in the minority who did not want 
to join. Now it seems to us that both in the popular mind and through- 
out American industry there has been some searching reexamination 
of these premises and that as a result the soundness of compulsory 
unionism is very much in question. In fact, in all, there are some 16. 
States which have passed laws regulating or forbidding compulsory 
unionism. Several of these have been passed in very recent years. 

Essentially, compulsory unionism deprives union members of con- 
trol of their union; it puts the control in the hands, not of the member- 
ship, but of the incumbent union leaders. The only ultimate effective 
action available to union members who disapprove the policies of their 
leaders, is to resign from the union and stop paying dues. Compul- 
sory unionism denies them this right. 

We have long been dedicated in this country to the protection 
of minorities and to the basic thesis that only the Government has the 
right to levy taxes. In compulsory unionism we have abandoned our 
traditional protection of minorities, namely, those who do not wish 
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to join a particular union and we have made the union initiation fees 
and union dues a tax which can be avoided only on the condition that 
the worker give up his employment, and find, if he can, employment 
where he is not forced into union membership. 

We believe that unions deserve and are entitled only to the support 
which they earn but not to support, financial and otherwise, which 
they obtian by the coercion of union shop or in other forms of com- 
pulsory union membership. 

We recognize that the provisions of the Taft-Hartley Act which 
eliminated the closed shop and otherwise regulated compulsory 
unionism constituted a marked improvement over the Wagner Act, 
under which there was no limit to the coercion which might be ex- 
erted on employees with respect to union membership. The guaran- 
ty of freedom of the worker to choose his own trade, the guaranty 
of freedom of the employer to choose his own employees and the pro- 
tection of freedom of the individual against capricious union dis- 
cipline were great steps in the right direction. 

It should be recognized, however, that the acceptance of compulsory 
unionism embodied in the Taft-Hartley Act is simply in effect saying 
that the use of force to gain or hold union members is good or bad 
according to degree. We believe that a little force is no more to be 
condoned than more force, that 1,000 employees who don’t want to 
join a union have just as much right not to join as 10,000 who don’t 
want to join. We believe that the law should prohibit compulsory 
union membership in any form. 

Incidentally, we would like to point out that there are many unions 
which have the complete support of their members and that do not 
need any form of compulsory unionism. If compulsory unionism 
were banned, the loss of membership would be negligible in unions 
which genuinely represent the workers. 

In closing, I wish to refer you to the 11 main points which are con- 
tained in the statement which has been put into the record. I would 
like the committee to realize that to the extent that we do not address 
ourselves to those specific points, we don’t mean to convey that we 
regard them as less important. We have simply tried to adhere to the 
matters which you have asked us to confine ourselves to and which we 
believe most relevant this morning. 

The Cuarmman. I would like to ask you this one question, on this 
union point. 

Mr. Arxrnson. Yes, sir. 

The Cuarrman. In a plant which we will say is organized, where 
union X is voted to be the bargaining agent, where you get a vote of, 
say, 51 percent or 52 percent or something like that to support union 
X. you admit that union is the bargaining agent? 

Mr. Arxrnson. For representation purposes, yes, sir. 

The Cyarman. For representation. And even the 49 percent, 
which you say should not be compelled to join the union, are repre- 
sented by that bargaining unit. Now, does your thinking contemplate 
any way by which the 49 percent that may be benefited by that bar- 
gaining would pay their share of the freight, or do you think that is 
not necessary ¢ 

Mr. Arxrnson. There is traditionally an imputed benefit to those 
who are not members of the union. The argument on this, which has 
been persuasive in my mind, is this: We all benefit to a greater or lesser 
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degree from things to which we do not directly pay. We benefit from 
the work of the Red Cross, from that of the Boy Scouts of Americ: 
from that of hundreds of voluntary associations to which we may or 
may not subscribe. Because we contribute to the Red Cross one year 
is, to my mind, no reason why we should be compelled thereafter, 
under penalty of loss of our employment, to contribute every year in 
the future. Or because we enjoy some indirect benefit from ‘what the 
Red Cross does is no reason why we should all be forced to contribute 
to it. 

If you were to carry to its logical conclusion the doctrine that every 
one must pay for every imputed benefit which he enjoys directly or 
indirectly, we would have no money left with which to buy our 
groce ries. 

[ personally see no reason why we should have a legal compulsion 
to pay for an imputed benefit, which in some cases ‘the individual 
simply does not believe in, the one who does not want to join the 
union, or who does not want to subscribe to the Red Cross. 

The Cuarrman. I do not think that analogy is quite apt. I think 
in an industry where we have a recognition of the right of the em- 
ployees in the industry to choose negotiators as their bargaining agents, 
and that has been legalized, where we recognize collective bargaining 
as the heart of the whole management- labor rel: itionship—you would 
agree with that ? 

Mr. ATKINSON. Quite so. 

The Crarrman. If that is true, if you have provided a way to 
determine who will be the people to do the sole negotiating for the 
workers, I think it is a different case from your Red Cross ; analogy, 
or a different case from the chamber of commerce, by which we all 
benefit but to which we do not all contribute. 

Now, I have difficulty in saying that those who benefit by that whole 
process have not some ‘responsibility to it, although I am not arguing 
about compulsory unionism. I am not saying that is necessary. I 
want to find some alternative which recognizes the fact that there are 
some costs involved to the people in doing their bargaining and nego- 
tiation. 

Mr. Arxinson. You make an inference that the benefits which the 
employee enjoys, take increased wages for example, are attributable 
primarily to the union’s negotiating efforts. 

The Cuarrman. No, I do not necessarily say that. I am making 
the point that we have legalized free competitive bargaining and have 
insisted that it be the heart of labor relations. And to make that 
really fair, the workers should choose their own representatives to do 
that bargaining for them. 

If that is so, to what extent is there financial responsibility on the 
part of those who benefit by that process? 

Mr. Arxrnson. My answer to that would be that, one, we should set 
up as their representative the organization which represents the 
majority, and, secondly, they should be participants to the extent that 
they believe their own best interests dictate. They should not be 
participants by reason of any form of compulsion which says, “You 
must pay this tax because somebody else says you enjoy a benefit from 
it.” That would be my answer, sir. 

The Cuatrman. Then you would probably say that if the workers 
in a certain plant are organized in that way, and X and Y are their 
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bargaining representatives, those workers should probably meet from 
time to time to determine, by secret ballot, what their will is, without 
having the union leaders completely dominate the membership? 

Mr. Arxrinson. That is a matter of internal union organization 
with which employers don’t ordinarily concern themselves. 

The CHairman. Let us say there is no union at all, but that the 
workers want to be represented. 

Mr. Arxrnson. The employee who does not wish to be a member 
of a union, which for bargaining purposes includes him in its repre- 
sentation, it seems to me, is entitled to join the union or to stay out. 
He is not entitled to assert himself as a union official or a committee 
member if he is not a member of the union. But he should have the 
free choice to either leave it to this group to represent him, or to get 
in and undertake to instruct them. And if he wants to get in and 
undertake to instruct them, as many workers do, of their own free 
will, why then he obviously should place himself in good standing as 
a member. But if he chooses not to participate in this, if he thinks 
it is not to his best interest, and he prefers to disassociate himself 
from it, I think that also should be his right. 

The Carman. Should he be « -ompel led to strike in case the leaders 
decide there should be a strike and 51 percent are in the union that 

called the strike and 49 percent are not? Should the 49 percent then 
be compelled to participate in the strike ? 

Mr. Arxkinson. You are raising a completely different question, 
sir. Except when there is violence, the decision among employees 
as to who goes out on strike very often is not consistent with union 
membership. 

The Cuatrman. That is what I am getting at, whether you are 
going to handle such aa important issue as a strike, or not, without 
having some sort of organization. And we have been recognizing 
the principle that the union chosen is the one to determine that. I 
am just seeking light on this question to see if there is an alternative 
to compulsory unionism. Because, frankly, I think that compulsory 
membership in unions is not in keeping with traditional American 
principles, that it ought not to exist, and I have had enough protests 
against it to make it clear to me that we have a real responsibility 
for finding an alternative. 

Mr. Arxrnson. My experience is that when a strike is called some 
nonunion people stay away, some union people go to work, and the 
complex as to who works and who stays away is a product of in- 
dividual decisions as to self-interest or the merits of the issue, or 
the employer’s general performance of his obligations, and that de- 
cision may change from day to day. 

The union member who stays out the first day may be back the 
second day, even though the strike has not been called off. That is 
a decision which, in the absence of violence, every employee makes 
freely in his own best interest. I think he should also be free to 
make the decision as to whether or not he pays dues and other taxes 
to the union, or not. 

The Cuatrman. Let us suppose a secret ballot is taken in favor of 
a strike. 

Mr. Arxrinson. Yes? 

The Cuarrman. And that secret ballot, say, is 51 percent for and 
49 percent against. That makes that strike legal. 
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Mr. Arxrnson. It represents the will of the majority. That is 
correct. 

The Cuamman. Now, then, you would say that the minority that 
were against the strike would not have to pay any attention to the 
vote for a strike? 

Mr. Arxrnson. Well, this is a more subtle matter. The decision 
whether to go out on strike is a function of too many different things. 
It may be a question of personal conviction or principle that one 
should never cross a picket line. There are people who feel that 
one should never cross a picket line regardless of the merits of the 
dispute. There are others who feel that it is important to get this 
week’s pay and, therefore, who do not want to be deprived of it, and 
put that ahead of some considerations of union action or principle. 
So that, in the absence of forceful prevention of the worker from 
going to work, these democratic votes that you describe as the strike 
issue do not tend to be controlling. They do not tend to deprive the 
man who wants to go to work of his right to do so—again I say, in 
the absence of violence or force that might keep him out of the plant. 
He may be in trouble with his union. They may say, “You have 
violated our picket line. You went to work when we said you 
shouldn't.” But that is not a basis for losing his employment, be- 
cause the act itself protects him as long as he pays his dues. 

The Cuarrman. Well, this debate could go on indefinitely, I sup- 
pose. It raises some very interesting questions. I think we had 
better have the next witness. 

Mr. Arxrnson. Thank you, Mr. Chairman. 

(The prepared statement of Mr. Atkinson is as follows :) 


STATEMENT OF AMERICAN RETAIL FEDERATION ° 


Mr. Chairman and members of the Senate Committee on Labor and Public 
Welfare, my name is Frederick G. Atkinson. I appear here today on behalf of 
the American Retail Federation. The American Retail Federation consists of 
25 national retail associations and 33 Statewide retail groups comprising a 
membership in excess of 600,000 retail stores and employing an estimated 
7,500,000 persons. A roster of the retail-industry groups represented is attached 
and made a part of this statement as an appendix. 

I am chairman of the employee-relations committee of the American Retail 
Federation and have been a member of such committee since 1947. The com- 
mittee’s membership is drawn from the various retail associations which make 
up the federation and from individual companies, large and small. It was this 
committee that prepared the legislative suggestions which I am about to lay 
before you. However, it is not the work of this committee alone. We have had 
advice and suggestions from members in every State of the Union. They have 
talked with us and have written to us concerning their experiences in labor- 
management relations. After many meetings the committee reached agreement 
on 11 proposals. Finally, these proposals were submitted, as the rules of the 
federation require, to all its constituent groups in the form of a ballot. The 
entire membership has now formally approved, by this ballot procedure, the 
recommendations I am about to submit. 

Just a word about myself. I am vice president for personnel of R. H. Macy & 
Co. I have been with Macy’s for 13 years, less 3144 years in the Air Force during 
World War II. Prior to joining Macy’s, I was with Procter & Gamble Co. of 
Cincinnati and before that, with Cities Service Co. I have been in personnel 
work for more than 26 years, which is long enough to become convinced that I 
am not an expert. I wish also to admit that I am not a lawyer. I have a 
certain humility in discussing legal matters with lawyers and am prepared to 
defer to them on technical matters involving drafting legislation or enforcing law. 
I will stand on my own feet as far as questions of principles are concerned and 
facts of experience under this particular law. Again, I wish to emphasize that 
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I am not here representing Macy’s but the view of American retailing as devel- 
oped by the American Retail Federation. 

In determining the need for amendment of the Taft-Hartley Act, the retail 
industry asks you to consider the following 11 proposals: 

1. It should be clearly established that a speech which is protected by the 
freedom of speech provisions does not become an unfair labor practice or the 
reason for the setting aside of an election. 

2. As a prerequisite to the right to claim to represent any unit of employees, 
a union should be required to demonstrate its majority in a secret ballot election 
followed by certification by the NLRB. 

3. The use of any form of force or coercion to compel an employer to commit 
an act which is illegal under the statute should be enjoinable. 

1. In order to provide unequivocal protection for the worker’s right to join 
or not to join a union, the act should ban all forms of compulsory unionism. 

5. The Federal law should expressly provide that it is not intended, and is not 
to be construed, to preempt the field of labor management relations and to bar 
the granting of relief by State courts under State law. 

6. Secondary boycott provisions of the act should be strengthened. 

7. The present law will be adequate to deal with strikes affecting the national 
safety and welfare if it is properly administered. It would be unwise to attempt 
new legislation until the existing law has been given a fair trial in operation. 

8. The monopoly power of unions should not be dealt with through new 
legislation until there has been conducted a full-fledged joint Senate-House 
investigation of the effect on the consumer of labor monopoly and other re- 
straints of trade by labor. 

9. The following provisions of the act are essential to industrial harmony 
and to the protection of the worker. They should be retained without change. 

(a) The ban on voting in representation elections by economic strikers who 
have been replaced. 

(b) The present exclusion of foremen and other members of management from 
coverage under the act. 

(c) The independence of the General Counsel. 

(d) The ban on union-controlled welfare funds. 

(e) The ban on prehearing elections. 

(f) The ban on the extent of organization doctrine in the determination of 
appropriate bargaining units. 

10. Where multiple employer bargaining exists, the employer's right to lock 
out should be equated with the union's right to strike one or all the employers 
who bargain jointly. 

11. The act should be administered in the public interest. For many years it 
has been administered primarily in the interest of organized labor. There has 
resulted a body of administrative law, rules and regulations which subvert the 
intent of Congress. 

We have had five and a half years’ experience under the Taft-Hartley Act. 
We know something about what has been constructive and useful in it. We 
also have had an opportunity to see what deficiencies have appeared in its opera- 
tion. We have been heartened by the evident determination of this committee 
to study and analyze actual experience under the law rather than to embark 
on amendments based either on political generalities or expediency. We believe, 
and urge upon you, that this law should be amended only to the extent and in 
such ways as it can be demonstrated that there are deficiencies shown by 
years of labor relations experience under the law. We are not asking that 
the law be amended to give special advantage to management nor are we 
asking that the basic rights of employees or of union leaders be impaired. 
We believe you should reject any effort to make this law serve a partisan pur- 
pose of either labor or management. 

I will not take your time to discuss in detail all the 11 proposals which I have 
stated above. They are available to you in the record. I wish, however, to 
discuss briefly, 3 or 4 of them, which I believe deserve fuller explanation and 
special emphasis. I ask you not to assume that those I omit to discuss are 
unimportant to the retail industry. On the contrary, this industry feels deeply 
that these 11 points are of extreme importance. 

I shall be glad, of course, to answer your questions concerning any of these 
points to the best of my ability. I might mention that Mr. Doolan (who will 
follow me, speaking for the National Retail Dry Goods Association) and I have 
integrated our testimony to avoid duplication and to conserve your time. Mr. 
Doolan, by the way, is a lawyer and is well versed in the technical aspects 
of the law. 
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It should be clearly established that a speech which is protected by the free- 
dom of speech provisions does not become an unfair labor practice or the reason 
for the setting aside of an election. 

If any one of the 11 points which I have made could be considered the most 
important to retail industry it would be the one strengthening the freedom of 
speech provisions of the act. To me, it seems strange and alien that it should 
be necessary for industry to plead with you to reaffirm the freedom of speech 
provisions expressly written into the Taft-Hartley Act. Surely, the time has 
arrived in America when it is sound and wholesome for workers to hear all 
sides of an issue whether that issue be union membership, the point 4 pro- 
gram of foreign aid or the choice of a new car or a new refrigerator. 

The Congress could hardly have intended, while assuring industry of its right 
to speak to its employees, at the same time to have that right abrogated by the 
technical device of setting aside an election when admittedly no unfair labor 
practice had been committed. Yet this is exactly what the NLRB has contrived 
to do in spite of the plain language of the act. In fact, both the Chairman of the 
NLRB and its General Counsel have told the House Labor Committee that they 
are in disagreement with the present law, a fact which is apparent from reading 
their rulings in the whole series of cases by which they have subverted this 
provision. It would seem that the nostalgia of the NLRB for the Wagner Act 
is so strong that they cannot wait for the Congress to revert to the doctrine which 
existed prior to Taft-Hartley and under which they were able to put in jeopardy 
an employer who exercised his constitutional right of free speech. You will 
recall that under the Wagner Act, the Board felt free to revive, even years later, 
a statement by an employer concerning unions; and then allege that such state- 
ment was evidence of unfair labor practice if he discharged an unsatisfactory 
employee or took disciplinary action against any union member.’ In other words, 
the exercise of the right of free speech became in the Board’s eyes conclusive 
evidence of antiunion motivation. It is in danger of becoming so again. Let me 
make it clear that we are not impugning the good intentions of the Board. We 
are concerned only with its performance. 

The Board's persistence in this effort to undermine the right of employers to 
freedom of speech is evidenced in their repeated action in setting aside elections 
on the primary ground that the employer had exercised his legal right to express 
his opinions. Cases of this point are abundant and I have included a list as a 
footnote * but the difficulty is best illustrated by 2 or 3 instances arising in 
retailing 

In the Bonwit Teller case in New York,’ toward the conclusion of a union- 
organizing drive, the employer exercised the right of free speech as affirmed by 
the Taft-Hartley Act. In this case, he called his employees to a meeting 6 days 
before the election. The NLRB acknowledged that in talking to his people the 
employer committed no unfair labor practices, i. e., he made no threat, nor offered 
any reward conditioned upon their voting against the union. Subsequently, the 
union requested Bonwit Teller management to make available the company’s 
premises during working hours in order to provide a forum for union organizers. 
Bonwit Teller management declined to make the store premises or time available 
to the union. I hardly need point out to you that there is in New York City no 
shortage of assembly halls or other places available to any union which wants 
to call a meeting. The unions that have successfully organized stores in New 
York have found ample opportunity to tell their story through handbills, meetings 
at union halls or other public places of assembly or by means which they found 
efficacious. 

When the election was held at Bonwit Teller, the majority of employees rejected 
the union. The Board, despite the fact that the employer's speech was protected 
by the Taft-Hartley Act, set aside the election and charged that the employer 
had committed an unfair labor practice in refusing to make its premises and 
working time available to the union for its organizing efforts. 

An even more startling case, reflecting the same Board principle, is found in the 
case of Herpolsheimer’s store in Grand Rapids, Mich." Nearing the culmination 
of an organizing effort the employer invited his people, entirely at their own 





1 Monumental Life Insurance (69 N. L. R. B. 247). On this point see H. Rept. No. 510, 
80th Cong... Ist sess., p. 45 

* General Shoe Corp. (77 N. L. R. B. 124, 21 L. R. R. M. 1337) ; Metropolitan Life Insur- 
ance (90 N. L. R. B. No. 129): Lakeshore Motors, Inc. (101 N. L. R. B. No. 22. 31 L. R. 
R. M. 1017) : Howell Chevrolet Co. (95 N. L. R. B, 410, 28 L. R. R. M. 1340) ; General Shoe 
Corp. (97 N. L. R, B. 499, 29 L. R. R M. 1113). 

* Bonwit Teller (96 N. L. R. B. 608, 197 F. (2d) 640 (C. C. A. 2)) 

«4 Herpolsheimer (7 R. C. 1863). 
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option, to come to a meeting held on the store premises on their own time and 
without paying them for attending. Not more than half of those invited to 
attend did attend. In the election supervised by the NLRB, the employees re- 
jected the union by a margin of more than 2 to 1. The regional director of the 
Board, after investigation, found that there had been no improper conduct of any 
sort on the part of the employer, but still set aside the election because the com- 
pany had rejected the request of the union for the privilege of holding a meeting 
on the company’s premises. 

Finally you should note the experience of the Foreman & Clark* store in 
Los Angeles. In this case, the circumstances were substantially the same as 
those of Bonwit Teller and Herpolsheimer excepting that here the union did not 
even ask for the opportunity to address a meeting on company time or premises. 
Still, the Board set aside the election solely because the employer exercised his 
prerogative of free speech as guaranteed to him under the Taft-Hartley Act 
This series of decisions includes others which I have cited in a footnote® and 
which are not department-store cases. They make one fact clear; if the intent 
of the Taft-Hartley Act or simple commonsense and fairness are to prevail, the 
Congress must once more tell the Board that not only is management freedom 
of speech protected, but the exercise of that right must not be used as a device 
for setting aside an election, or as requiring the employer to provide a forum for 
the union organizer. 

As a prerequisite to the right to claim to represent any unit of employees, a 
union should be required to demonstrate its majority in a secret ballot election 
followed by certification by the NLRB. 

Since Wagner Act days there has been a growing conviction that union repre- 
sentation should be determined only by secret ballot election. However, the 
law still permits union recognition based on any evidence the employer deems 
acceptable. The law also still permits the imposition of the union shop or other 
forms of compulsory unionism without the protection afforded by a secret ballot 
under NLRB supervision, 

This combination of circumstances is a virtual invitation to coercion upon the 
employer to recognize a union without proper evidence of his employees’ free 
choice. You have no doubt heard from other sources about the experience last 
year in Central City, Ky., in which a powerful union sought to exploit just this 
weakness in the law. 

Surely unions should not object to a requirement that a secret ballot election 
followed by NLRB certification should be a prerequisite to recognition by the 
employer. Any contrary view would argue that workers are not entitled to free- 
dom of choice which the act is intended to assure them. 

In this connection, it should be pointed out that the prospects for good em- 
ployee relations are greatly enhanced when the unions’ right to represent the 
employees is based on a secret ballot election and NLRB certification. It is con- 
sistent with American tradition to accept the vote of the majority in such a 
matter. It is also consistent with our heritage to resent deeply the imposition 
of authority with respect to which we have not had an opportunity for a demo- 
cratic vote. We urge that a secret ballot election, followed by NLRB certifica- 
tion, be made in the future a legal prerequisite to recognition of any union. 

Secondary boycott provisions of the act should be strengthened. 

The retail industry is peculiarly vulnerable to the secondary boycott. In 
order to provide its customers with the merchandise they want, and in fact to 
stay in business, the retailer must have a continuous flow of merchandise from 
manufacturers and vendors. As I understand the present law, its intent is to 
protect an innocent third party from injury, by reason of a labor dispute in 
which he has no proper concern or interest. The present law does not ac- 
complish this purpose where retailing is concerned. 

A boycott against a retailer even though directed by the union against one 
producer or one supplier, may have the practical effect of crippling the store. 
This is true because the American public, while educated more or less to respect 

5 Foreman and Clark (101 N. L. R. B. 12; 81 L. R. R. M. 1006). 

* Biltmore Manufacturing Co. (97 N. L. R. B. 905: 29 L. R. R. M. 1145): Bernardin 
Bottle Cap Co. (97 N. L. R. B. 1559: 29 L. R. R, M, 1255): Belknap Hardware & Manuf 
(98 N. L. R. B. 88; 29 L. R. R. M. 1360): Massachusetts Motor Car Co. (99 N. L. R. B 
74; 30 L. R. R. M. 1080) ; Hill Bros. Co. (100 N. L. R. B. 141; 80 L. R. R. M. 1368) (here 
the union did not request time to reply) ; Wilson and Co, (100 N. L. R. B. 242; 30 L. R. 
R. M. 1479). (here attendance was voluntary) ; John Irving Stores (101 N. L. R. B. 21; 31 
L. R. R. M. 1019) (here the employer’s speech was made on the employees’ own time) : 
National Screw (101 N. L. R. B. 218; 31 L. R. R. M. 1208) (here the employer merely 


answered a union sound truck in the street outside) ; Metropolitan Auto Parts (102 N. L. 
R. B. 171). 
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or avoid picket lines, generally is unable to distinguish among the variety of 
purposes for which unions may picket even though the picket signs technically 
satisfy the law. A picket line outside a store tends only to mislead the public. 
They assume the employees are on strike. They tend to boycott the picketed 
Store either on principle or because they would rather not be involved in the 
annoyance created by picketing. The store will suffer serious and irreparable 
injury even though it has no part in the underlying dispute. In any individual 
store, business lost by reason of strikes or picketing is never recovered because 
the customer can always satisfy her wants at another store. 

There are two particular respects in which the present law is inadequate for 
the protection of this industry. First, there is no protection for the retailer 
against coercion to discontinue selling particular merchandise, when coercion 
is directed against the retailer and not against the employees. 

Second, under Board construction pickets may follow a truck to the delivery 
platform of the store and interfere with the unloading of merchandise even 
though there is no dispute between the store and any union.’ Both of these 
cases leave the retiler helpless and vulnerable to serious injury to his business. 
This aspect of the law needs complete study and tightening up. 

The Federal law should expressly provide that it is not intended, and is not 
to be construed, to preempt the field of labor-management relations and to bar 
the granting of relief by State courts under State law. 

There is urgent need for clarification of the relationship between State and 
Federal law dealing with labor matters. Under recent decisions of the Board 
and the courts it becomes impossible for an employer to secure equity relief 
from State courts on matters involving action by a labor union, even though 
the injury is one which under the law justifies injunctive relief. Even where 
the Federal law covers the subject the delay for a retailer may spell irretrievable 
loss. Retailing needs and should have protection of State law so long as it 
is not in conflict with Federal law where State law regulates mass picketing, 
coercive picketing, picketing for an illegal objective, etc. I understand that 
other witnesses have testified on the constitutional problem involved here. I 
will not undertake to get into the technical aspects of the problem, but I do 
want to urge on you the need of retailing for relief of the sort suggested by the 
Lucas bill H. R. 3055. 

In order to provide unequivocal protection for the worker’s right to join or 
not to join a union, the act should ban all forms of compulsory unionism. 

The Taft-Hartley Act sets forth as a cardinal principle the right of employees 
to join or not to join a labor union. By definition, labor unions are “voluntary 
associations.” Having asserted this principle unequivocally, the act then com- 
promises the principle by providing that the freedom not to join is qualified or 
negated when a so-called union shop is adopted. 

Congress long ago provided and American industry accepted the doctrine 
that the “yellow dog contract,” under which employees might be coerced not to 
join a union, was unfair, unsound and contrary to public policy. We seem to 
have arrived at the reverse of that coin wherein a “yellow dog contract” which 
compels the employee to join the union, enjoys the blessing of Federal labor 
policy. . 

Many of us were impressed, in the early days of the Wagner Act, with the 
need for union security. It was argued that all the beneficiaries of union activity 
should be forced to pay their share of union expenses. It was argued that a 
popular vote by a majority of employees was a fair basis for forcing in the 
minority who did not want to join. Now it seems to us that both in the popular 
mind and throughout American industry there has been some searching re- 
examination of these premises and that as a result, the soundness of compulsory 
unionism is very much in question. In all, there are some 16 States which have 
passed laws regulating or forbidding compulsory unionism. Several of these 
have been passed in very recent years. 

Essentially, compulsory unionism deprives union members of control of their 
union; it puts the control in the hands, not of the membership, but of the in- 
cumbent union leaders. The only ultimate effective action available to union 
members who disapprove the policies of their leaders, is to resign from the 
union and stop paying dues. Compulsory unionism denies them this right. 

We have long been dedicated in this country to the protection of minorities and 
to the basic thesis that only the Government has the right to levy taxes. In 
compulsory unionism we have abandoned our traditional protection of minorities, 





7 Shultz Refrigerated Service, Inc. (87 N. L. R. B. 502). 
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namely, those who do not wish to join a particular union and we have made the 
union initiation fees and union dues a tax which can be avoided only on the 
condition that the worker give up his employment, and find if he can, employment 
where he is not forced into union membership. 

We believe that unions deserve and are entitled only to the support which 
they earn but not to support, financial and otherwise, which they obtain by 
the coercion of union shop or in other forms of compulsory union membership. 

We recognize that the provisions of the Taft-Hartley Act which eliminated 
the closed shop and otherwise regulated compulsory unionism constituted a 
marked improvement over the Wagner Act, under which there was no limit to the 
coercion which might be exerted on employees with respect to union member- 
ship. The guarantee of freedom of the worker to choose his own trade, the 
guarantee of freedom of the employer to choose his own employees and the 
protection of freedom of the individual against capricious union discipline were 
great steps in the right direction. 

It should be recognized, however, that the acceptance of compulsory unionism 
embodied in the Taft-Hartley Act is simply in effect saying that the use of 
force to gain or hold union members is good or bad according to degree. We 
believe that a little force is no more to be condoned than more force, that 1,000 
employees who don’t want to join a union have just as much right not to join 
as 10,000 who don’t want to join. We believe that the law should prohibit com- 
pulsory union membership in any form. We would like to point out that there 
are many unions which have the complete support of their members and that do 
not need any form of compulsory unionism. If compulsory unionism were banned, 
the loss of membership would be negligible in unions which genuinely represent 
the workers. 

The present law will be adequate to deal with strikes affecting the national 
safety and welfare if it is properly administered. It would be unwise to attempt 
new legislation until the existing law has been given a fair trial in operation. 

The monopoly power of unions should not be dealt with through new legisla- 
tion until there has been conducted a full-fledged joint Senate-House investiga- 
tion of the effect on the consumer of labor monopoly and other restraints of 
trade by labor. 

These matters have been dealt with very much in the press, perhaps too much, 
because they have distracted attention from important aspects of the law, which 
are the ones we deal with in our daily labor-management relations and with 
which we have been concerned in the proposals which I have discussed with you 
today. 

It seems to me that we have not had adequate experience on which to decide 
concerning the effectiveness of the Taft-Hartley Act to deal with national emer- 
gencies, on the problems of the union monopoly power, industrywide bargaining 
or on the general subject of welfare funds. Hasty or ill-considered legislation on 
these matters might lead to bad law or to antiunion restrictions, all of which 
would be undesirable. I believe the root of this problem will be found only by 
examining the effect of these matters on the consumer. Perhaps a congressional 
investigation (or a joint House and Senate investigation) into the effect on the 
consumer of monopoly power, including the power of unions to shut down an 
entire industry, would be the soundest approach to legislative remedies if, in 
fact, such remedies are needed. 

The present exclusion of foremen and other members of management from 
coverage under the act should be retained without change. 

I wish to call your attention to only one additional point in our entire pro- 
posal, namely, the conviction that nothing should be done to alter the present 
law with respect to the exclusion of foremen. Reference to this subject has 
been contained in a suggestion that the definition of foreman or supervisor be 
revised. Any revision could only have the effect of splintering management in 
a way that would gravely impair our ability to run the business. As a matter 
of fact, it is typical of the industry that our definition of supervisory responsibili- 
ty is conformed to that now contained in the law and a change in the law would 
wreak havoc in our organizational structure. We believe that the law as written 
sets a sound definition, one that adequately delineates supervisory authority 
from rank and file employees and that any tampering with this definition could 
only be injurious to industry generally. 
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FEATHERBEDDING 


The proposals of the American Retail Federation were agreed upon some time 
before the recent decisions of the Supreme Court with respect to featherbedding. 
Our lawyers tell us that those decisions on “bogus” type and the forced employ- 
ment of standby musicians have the effect of rendering the act's provision on 
featherbedding almost a complete nullity. My committee has been receiving 
letters from retailers in sufficient quantity to demonstrate that retailers want 
and need a ban on these make-work demands. We do not like being forced to 
pay someone else to unload our trucks or our supplier’s trucks when we have 
our own employees available, willing and paid to unload at a customer’s place 
of business. Further, we believe American progress built on our ingenuity for 
greater productivity cannot afford to be hampered by any type of featherbedding. 


CONCLUSION 


The present act is basically sound and should not be emasculated. Amend- 
ments which are contemplated should serve the rights of the individual worker 
and the public interest. On the other hand, certain principles in the act which 
are sound should be clarified and strengthened to insure administration in line 
with congressional intent. 

On behalf of the American Retail Federation, I want to thank this committee 
for the opportunity to express our views in this hearing. 


APPENDIX 
NATIONAL ASSOCIATIONS 


American National Retail Jewelers Association 
American Retail Coal Association 

Association of Credit Apparel Stores, Inc. 

Institute of Distribution, Inc 

Limited Price Variety Stores Association, Inc. 

Mail Order Association of America 

Nationa Applian e and Radio TV Dealers Associatit n 
National Association of Chain Drug Stores 

National Association of Music Merchants, Ince. 
National Association of Retail Clothiers and Furnishers 
National Association of Shoe Chain Stores 

National Foundation for Consumer Credit 

National Industrial Stores Association 

National Jewelers Association 

National Luggage Dealers Association 

National Retail Dry Goods Association 

National Retail Farm Equipment Association 
National Retail Furniture Association 

National Retail Hardware Association 

National Retail Tea and Coffee Merchants Association 
National Shoe Retailers Association 

National Sporting Goods Association 

National Stationery and Office Equipment Association 
Retail Paint and Wallpaper Distributors of America, Inc, 





STATE ASSOCIATIONS 


Associated Retailers of Indiana 
Associa\ed Retailers of Iowa, Inc. 
Associat 2d Retailers of Washington 
California Retailers Association 
Colorado Retailers Association 

Council of Texas Retailers’ Associations 
Delaware Retailers’ Council 

Florida State Retailers Association 
Georgia Mercantile Association 

Idaho Council of Retailers 

Illinois Federation of Retail Associations 
Kentucky Merchants Association, Inc. 
Louisiana Retailers Association 
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Maine Merchants Association, Inc. 

Maryland Council of Retail Merchapts, Inc, 
Massachusetts Council of Retail Me:-chants 
Michigan Retailers Association 

Minnesota Retail Federation, Inc. 

Missouri Retailers Association 

Nevada Retail Merchants Association 

New York State Council of Retail Merchants, Inc. 
North Carolina Merchants Association, Inc. 
Ohio State Council of Retail Merchants 
Oklahoma Retail Merchants Association 
Oregon State Retailers’ Council 

Pennsylvania Retailers Association 

Retail Merchants Association of New Jersey 
Retail Merchants Association of South Dakota 
Retail Merchants Association of Tennessee 
Rhode Island Retail Association 

Utah Council of Retailers 

Virginia Retail Merchants Association, Inc. 
West Virginia Retailers Association, Inc. 


The Cnarrman. Does Mr. Doolan wish to testify further? 


TESTIMONY OF ROBERT J. DOOLAN, DIRECTOR OF PERSONNEL, 
ALLIED STORES CORP., APPEARING AS CHAIRMAN, EMPLOYEE 
RELATIONS COMMITTEE, NATIONAL RETAIL DRY GOODS ASSO- 
CIATION 


Mr. Dootan. Yes, Senator. We are going to reemphasize certain 
other points. 

We, too, have a complete statement that I ask leave to have inserted 
into the record, but my remarks that I should like to emphasize now 
will relate only to election issues, in accordance with the request of 
Mr. Rodgers, the committee staff director. 

We have broken down the general subject of elections into five 
points: secret-ballot elections, force to compel commission of an il- 
legal act, extent of organization, prehearing elections, and free speech. 
I might add that all of these points are within the scope of Mr. 
Rodgers’ request as to what we should delimit our emphasis to. And 
I should like to limit this to the same thing as Mr. Atkinson did. 
Because we are here to speak primarily on the question of free speech, 
that does not mean that we minimize our total position, and our 
total position will be in the record. 

Our first point relates to secret-ballot elections. Section 9 (c) of 
the act provides that whenever a petition for an election has been 
filed, and the Board, following an investigation of the petition, finds 
a question of representation to exist, it, the Board, shall direct an 
election by secret ballot and shall certify the results thereof. 

This section of the act would be sufficient in and of itself to protect 
the fundamental right to become unionized or to remain nonunion, 
were it always applied in union organizing efforts. Unfortunately, 
it is frequently not applied. 

First is the situation where an employer recognizes a union as the 
representative of a given bargaining unit without insisting that the 
issue of representation be resolved through a Board-conducted 
election. 


81346—53—pt. 2 


eo 
t 











1106 TAFT-HARTLEY ACT REVISIONS 


The CHarrman. Will you cease just a moment? I will turn the 
chairmanship over at this point to Senator Goldwater. I have to go 
to a meeting of the Foreign Relations Committee. 

Senator Gotpwarer. (presiding). You may proceed, 

Mr. Dootan. The first situation, as I say, is where an employer 
recognizes a union as the representative of a given bargaining unit 
without insisting that the issue of representation be resolved through 
a Board-conducted election. This situation occurs frequently and 
there is nothing illegal about it provided that the employer really is 
assured of the union’s majority status. But frequently he is not so 
assured because, short of a secret-ballot election in an atmosphere 
which is truly free, he has no way of knowing the authenticity of 
representation cards used to validate majority status or, if authentic, 
the extent of the pressure which was applied in obtaining representa- 
tion cards. Surely, the Board must know this to be the fact and it 
should be called upon to testify to that point. It knows the facts 
because of the wide variance in many free election situations between 
the number of representation cards used to demonstrate “interest” and 
the number of “yes” votes in the election itself. 

Second: The situation which commonly has become known as the 
“sweetheart” contract. In this situation the employer simply accedes 
to unionization. His motives may be one or several, such as to avoid 
an organizing effort by another, less desirable union or to avoid the 
responsibilities which devolve upon him in a period of organizing 
activity and a Jater election or because someone has told him that in 
any event unionization is inevitable. 

Third: The situation where the union doesn’t even engage in organ- 
izing activity. It simply presents a contract which is to be “signed 
or else.” The “or else” of course is the application of force, some- 
times force which the employer cannot combat, for the price of so 
doing would be to go out of business, as in the cases of bringing to bear 
the great economic power of the teamsters’ union (AFL) or the skilled 
craft structure of the AFL. 

Fourth: The situation in which the Board orders the employer to 
bargain in the absence of an election on the ground that majority status 
exists—no matter how thinly or unreliably established—and the em- 
ployer presumably will not permit of a free election atmosphere. As 
to this situation, we have no sympathy for an employer who is fearful 
of a free, secret-ballot election and takes steps to prevent it. But we 
do not think that the remedy is to deny the employees their right to 
vote by secret ballot as they choose on the issue of representation. 
In situations of the type where the employer’s course of conduct is 
clearly coercive, we would expect the Board to postpone the election 
and apply section 10 (j) to enjoin the employer. The Board’s pres- 
ent practice relies heavily on union representation cards which may 
or may not be valid and in large measure ignores the rights assured 
to employees by sections 7 and 9 (c) (1). On this point see Drwm- 
mond Implement Company (102 N. L. R. B. 62) ; Dependable Whole- 
sale Company (102 N. L. R. B. 64) ; James Thompson and Company, 
Ine. (100 N. L. R. B. 68); Louisville Container Corporation (99 
N. L. R. B. 10): Safeway Stores (99 N. L. R. B. 9); Sargent and 
Company (99 N. L. R. B. 156) : Sam Zall d. b. a. Sam Zall Milling Co. 
(94 N. L. R. B. 235) ; Epstein et al., d. b. a. Top Mode Manufacturing 
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Co. (97 N. L. R. B. 197) ; W. 7. Grant Co. (94 N. L. R. B. 145, enforced 
199 F. (2d) 711, 1952) ; M. H. Davidson Co. (94 N. L. R. B. 142). 

To prevent the continuance of the situations discussed above—and 
you will note that three of those relate to what we regard as improper 
conduct on the part of the employer—we propose that an election be 
mandatory in all situations where there exists a bona fide question of 
representation and the act’s jurisdiction is applicable. We would 
make it an unfair labor practice to bargain with a union where its 
majority has not been established in a Board-conducted election. 
Being realistic we would not apply this requirement retroactively, 
that is to existing bargaining situation where majority status is be- 
lieved to exist, although it has never been demonstrated through an 
election. 

To those who would argue that to impose the requirement of an 
election would be to inject the factor of undue delay and to make 
necessary the reinstitution of the prehearing elections procedure, we 
refer to the testimony of the Board itself. That fear is rebutted most 
effectively by the record as disclosed by the present General Counsel, 
whereas experience under the Wagner Act has demonstrated with 
equal effectiveness that the prehearing elections procedure is con- 
ducive to more industrial strife, and violative of the due process which 
is essential to harmonious labor-management relations. 

Very closely related to our belief that, when a question of repre- 
sentation is found to exist, it should be resolved only through the 
election procedure, is a correlative belief; namely, that the use of every 
form of force or coercion, including picketing, to compel the com- 
mission of an act which is illegal under the statute should be subject 
to immediate injunctive relief. 

We say “very closely related” because the act’s legislative history— 
Senate Report 105, 80th Congress, page 22—specifically states that 
“the primary strike for recognition (without a Board certification) is 
not proscribed”; accordingly, under the act, an employer cannot get 
“organizational” or “recognition” picketing enjoined—yet, if he ac- 
cedes to it and recognizes the union in the absence of proof of ma- 
jority status, he has committed an unfair labor practice, and worse, 
he has taken away the basic right of his employees to freely determine 
the issue for themselves. This inconsistency between what the statute 
would seem to mean, namely, that to recognize a minority union is an 
illegal act, and what its legislative history makes clear with respect 
to recognition picketing, has been recognized by the Board in the Perry 
Norvell case (80 N. L. R. B. 47). 

An outstanding example of the application of every conceivable type 
of coercion and force to compel recognition and bargaining occurred 
in 1952 in Central City, Ky. Other witnesses have referred to this 
situation, which, as the committee knows, became a national scandal. 

Here definitely is a telling illustration of a condition which favors 
labor organizations and operates unfairly against employers and em- 
ployees. It cannot be argued, reasonably, that the employer has suf- 
ficient relief through the injunctive remedy in a non-Federal court, 
inasmuch as the trend of the decisions on the preemption issue ef- 
fectively rebuts such argument. Nor can it be argued that the employer 
has sufficient remedy through discharge when confronted by a strike 
or picketing for illegal purposes; reasonable employee relations mili- 
tate effectively against any widespread use of the right of discharge. 
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Furthermore, to apply this right would carry with it a marked risk 
of a subsequent reinstatement with backpay award. Finally, the 
discharge prerogative of the employer is nonexistent in “stranger” 
picketing. 

Those of us now concerned with the amendment of Taft-Hartley, 
of whatever persuasion we may be, should ask ourselves whether as 
citizens we are truly serious when we speak of individual rights, the 
exercise of individual free choice in choosing others to represent us 
or not to represent us, and of dedication to a government by law and 
not by men. Ifthe answer to these questions is in the affirmative, there 
can be no quarrel with our position that representation issues should 
be resolved only through the prescribed election procedure, and that 
the use of any form of force to compel the commission of an illegal 
act should be enjoinable. 

For an excellent analysis of the problem discussed here, reference is 
made to articles appearing in 20 University of Chicago Law Review 
109 (1953). 2 Labor Law Journal 803 (November 1951), and 4 Labor 
Law Journal 67 (February 1953). 

Our next point pertains to the “extent of organization” doctrine. 
Section 9 (c) (5) of the act provides as follows: 

In determining whether a unit is appropriate for the purposes specified in 
subsection (b), the extent to which the employees have organized shall not be 
controlling. 

It is the position of the NRDGA that section 9 (c) (5) of the act, 
together with its legislative history, is perfectly clear and should re- 
main unchanged. However, the manner in which the Board has ad- 
ministered section 9 (c) (5) presents startling evidence of how biased 
the Board has become, and is a persuasive reason why the composition 
of the Board must be changed so that there may be more hope that 
the act will be administered in accordance with what it says is the 
legislative intent. 

The rationale for section 9 (c) (5) is simply that there can be no 
stability in the relations between labor and management unless bar- 
gaining units are determined on the basis of all the factors which 
objectively are present in any given situation, and not simply on the 
basis of extent of organization. Examples of such factors are the 
mutuality of interests of employees, the past history of collective bar- 
gaining, geographical considerations, skill considerations, the extent 
of common supervision, the organizational nature of the employer's 
business, and, finally, extent of organization. 

Under the Wagner Act, because the overriding purpose of the stat- 
ute was to favor the unionization of employees, bargaining units were 
often found appropriate on extent of organization alone. The theory 
was that if a significant number of certain classifications of employees 
desired unionization, and a union was on the scene which desired to 
represent them, it therefore was incumbent upon the Board to give 
all of the employees in such classifications a chance to vote for or 
against union representation. The effect of this holding, in practical 
result, was to stack the cards in advance in favor of the organizing 
union and, following elections, to promote industrial strife, since em- 
ployers cannot bargain intelligently either in their own interests or 
in the interests of all employees in situations where bargaining units 
represent an artficial or impractical grouping of employees. 
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The Taft-Hartley Act sought to correct this condition for reasons 
previously stated. But, in order to be wholly fair, Congress in its 
wisdom still permitted extent of organization to be a factor in the 
determination of appropriate bargaining units. What the Congress 
proscribed was only that extent of organization may not be the con- 
trolling factor. 

It is very difficult to find, from the Board’s decisions, an obvious 
disregard of section 9 (c) (5). The reason, of course, is that the 
decisions pay very little or no attention to the proscription relative to 
extent of organization, and dwell instead upon arguments whereunder 
a given unit may be found appropriate. 

Prior to the time that the Board, through a change in its membership, 
took on a strong coloration of bias, a great many petit ions for elections 
in our own industr y were dismissed because it was found that the only 
basis for the unit alleged to be appropriate was extent of organization. 
And I have case citations in the retail industry in demonstration of 
that point. (See, for example, Mandel Brothers, Inc., 77 N. L. R. B. 
88: Carson, Pirie Scott & Co., 75 N. L. R. B. 148; Pomeroy’s, Inc., 76 
N. L. R. B. 96; Louis Pizite Dry Goods Co., 80 N. L. R. B. 1442; T'hal- 
heimer Bros.. Ine: ,81 N. L. R. B. 1175.) 

More recently, however, several cases suggest strongly that the 
Board has found arguments to avoid the statutory proscription. And 
I have cases in support of that. (See, for example, Si/verwoods, 92 
N.L. R. B. 65; J. C. Penney C ompany, 92 N. L. R. B. 1286; Polsky’s of 
Akron, 90 N. L. R. B. 1868; and Foreman & Clark, 95 N. L. R. B. 1504, 
97 N. L. R. B. 153.) By taking the actual facts of one of these cases, 
it will be seen just how far the Board has gone to avoid section 9 (c) 
(5) in order to arrive at the result desired. 

In the Foreman & Clark case, the union—the Amalgamated Cloth- 
ing Workers—filed a petition for a unit composed of all tailorshop 
employees working at the company’s nine stores in southern California. 
The Board, on August 31, 1951, by a 2 to 1 decision—Members Houston 
and Reynolds in the majority, Murdock in the minority—found no 
persuasive reason why such alteration employees should constitute a 
separate unit and, accordingly, dismissed the petition. Thereafter, 
on November 9, the union filed a motion for reconsideration, and on 
January 16, 1952, the Board reversed its earlier decision and directed 
an election. 

Aside from the untimeliness of the union’s motion which should 
itself have caused a denial of the motion, it having been made over 2 
months after the Board’s original decision, it should be noted that, in 
the reversal, former Minority Member Murdock joined with two new 
panel members, Herzog and Styles, to effect the reversal. Foreman 
& Clark, thereupon on Febru: ary 7, 1952, filed a motion to stay the di- 
rection of election, to vacate the second decision, and for a rehearing 
on the merits of the case. The motion was denied on March 11, 1952, 
by the identical 3 Board members who reversed the original decision 
to dismiss. 

In the Foreman & Clark case, the employer had contended from the 
outset that only an overall unit of salesmen and willcall boys, in addi- 
tion to the alteration workers sought by the union, was appropriate. 
In support of this position, the company demonstrated that the Board 
had in previous decisions consistently found a group of alteration em- 
ployees of a department or clothing store inappropriate as a unit— 
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(Carson. Pirie Scott & Co... 75 N. L. R. B. 148: Mandel Brothers, Ine., 
77 N. L. R. B. 88; Robertson Brothers Department Store, Inc., 95 N. Ln 
R. B. 46; George B. Peck, Inc., 96 N. L. R. B. 42). The company 
demonstrated further that the only possible distinction on the facts 
between its case and the Robertson case, supra, was extent of organiza- 
tion. 

And finally the company demonstrated that a long line of previous 
Board decisions consistently included alteration employees within 
broad units of selling and nonselling employees This is precisely 
what Foreman & Clark contended from the beginning was the proper 
unit. And I have several citations in support of that. (National 
Shirt Shops of Florida, Inc., 97 N. Ll. R. B. 99: Cherry and Webb 
Company, 93 N. L. R. B. 8; Silverwoods, 92 N. L. R. B. 65; Grossman 
Department Stores, Inc. 90 N. L. R. B. 275; Block and Kuhl Co., 90 
N. L. R. B. 258; J. C. Penney Co., 86 N. L. R. B. 109; Bond Stores, Ine. 
84N.L. R. B. 79: Robinson-Sc ais nn Store, 83 N. L. R. B. 3; Sears, 
Roebuck & Co., 76 N. L. R. B. 25) 

Two points about the Foreman & Clark case should be accorded 
particular emphasis: First, the petitioning union petitioned simply 
and directly on an extent of organization basis. Second, the Board, 
in order to direct an election, had to ignore or argue itself out of the 
proscription contained in section 9 (c) (5). Parenthetically, it is 
also well to emphasize here one other thing which stands out in the 
Foreman & Clark case, although not directly related to the extent of 
organization issue, the second ‘decision of the Board in the Foreman 
& Clark case was made without an additional he aring, without any 
presenti ition of new evidence, and with no opportunity for Foreman 
& Clark to rebut by evidence the statements made in the union’s 
motion for reconsideration. 

Perhaps no other area of the act’s operation illustrates more 
pointedly what biased administration can do to negate the will of 
Congress. Frequently, in administrative law, there is honest dis- 
agreement among the experts as to what the wording of an act means, 
or what was the congressional intent. But there can be no such dis- 
agreement as to the limitation put upon extent of organization in 
the te Act. Both the language and congressional intent 
are crystal clear. Not even the Board has found any basis to confuse 
either what the acts says or what the legislative history says. 

In summary on this point, the NRDGA believes that the present 
provision should stand unchanged, and that the administration of this 
provision affords one more good reason why the Board should be 
reconstituted. 

The proc edure of holding elections and thereafter resolving any 
contested issues surrounding an election came into being a few vears 
prior to the passage of Taft- Hartley when the Board was deluged 
with representation cases. The experiment did not work well and, 
in the long range, was conducive to more delay for the simple reason 
that certain matters which should be resolved before an election cannot 
properly be resolved thereafter. How such matters are resolved 
affects directly the results of the election and the extent to which 
good-faith bargaining can exist if the organizing unit is victorious 
in the election. Reference is made in particular to appropriate unit 
questions, specific voting eligibility, and whether too much speed 
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does not in fact preclude an adequate opportunity for the employees 
to hear all contending viewpoints. 

The prehearing elections procedure went out with the Taft-Hartley 
Act and, in our judgment, no solid evidence has been or can be sub- 
mitted to demonstrate that the procedure should be reinstituted. 
Proponents of such action cannot successfully hide their true motive 
which is to blitz employees in a hurried organizing campaign, giving 
little or no opportunity to another union group, or the employer, or 
even to interested employees to state their position. 

In recent months the Board has made very marked progress in 
reducing the time between the filing of a petition and the date of an 
election. General Counsel Bott, in his testimony before the House 
committee on February 25, 1953, stated that delay in representation 
cases is now negligible. The representation cases load is not now 
burdensome. In no valid sense is the time now required to process 
a representation case excessive or tantamount to undue delay. The 
present practice should stand. 

Mr. Chairman, I have a fifth point to emphasize, on free speech, 
but in view of the extended discussion on that subject before, and per- 
haps my gratuitous imposition on Mr. Atkinson’s time on the point, 
I think it has been given sufficient emphasis, so I would like to go right 
on to my concluding remarks. 

In conclusion, we wish to reemphasize two points, inasmuch as 
these two points underscore all of our points, including the point I 
have made on elections: 

1. Amendments should be based upon demonstrated need. 

2. The evaluation of the operation of the act to date should include 
an impartial assessment of the character of the act’s administration. 

As to the first of these, it is essential to bear in mind that the purpose 
of the Taft-Hartley Act was none other than to impose upon labor 
unions prohibitions that were comparable to those imposed upon em- 
ployers by the Wagner Act. The act, while not perfect, was and is 
an equalizing statute. In no sense has it repealed the entirely prolabor 
nature of the Wagner Act; in fact, for all practical purposes that act 
has been incorporated into title I of the Taft-Hartley Act. 

We submit, that to weaken the act for political purposes, because 
for years it has been attacked as something which it is not and never 
has been, would be tantamount to official recognition of the position 
that labor organizations are to be accorded freedom from restraints 
which are imposed on all other groups in the population. 

We have faith in the essential fairness of the workingman. We do 
not believe that he wishes to see the elimination of provisions placed 
into Taft-Hartley for his own protection. We do not believe that he 
looks with favor upon boycotts of a secondary nature which injure 
a third party who has no labor dispute at all with the representative 
or representatives of his employees. We do not believe he feels that 
only the employer is capable of committing unfair labor practices, and 
that only the employer should be prevented from continuing illegal 
acts. We do not believe that as a union member he would want his 
union to be immune from penalties for violaton of a labor agreement 
negotiated in good faith. We do not believe that if he is unorganized, 
he wants to be “blitzed” in representation cases through such a pro- 
cedure as prehearing elections. 
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We believe that he regards as fair the principle of joint administra- 
tion and joint trus teeship of welfare funds ests ablished solely for the 
benefit of employees. We believe that above all he is an American, 
and thus, wants the cards dealt fairly rather than stacked by law in 
favor of his particular economic group. And we emphatically dis- 
believe that he wishes the nonunion worker forced into unionization 
through preferential legislation rather than to have the issue deter- 
mined in free, secret-ballot elections after there has been a fair oppor- 
tunity for the individual worker to consider all relevant factors. 

If we are wrong about the essential fairness of such provisions or 
proscriptions and others which could be cited, or about their accept- 
ance by the American people once understood, then our whole case 
fails. 

We would take away none of the fundamental rights of organiza- 
tion vested by the Wagner Act as repeated in Taft-Hartley, none of 
the encouragements to good-faith collective bargaining, and none of 
the employer unfair labor practices. By the same token, we would not 
take away restraints and procedures which are vital to the principles 
of equalization of rights and responsibilities, the protection of in- 
dividual free choice, the protection of the innocent third party, and 
the public welfare being the first test against which proposals for 
change should be measured. 

As to the character of the act’s administration, we are not interested 
in appraisals of the present setup which attest to the studied objec- 
ivity of the Board members, and the absence on the Board’s staff of 
zealots. We do not attack either the motives or the character of in- 
dividuals. We say simply: “Let the record speak; let there be a fair 
assessment of what the act provides and its legislative history against 
such decisions as those which have followed the Bonwit Teller case 
and bear upon the free-speech provision and the equal-opportunity 
doctrine, against the decision and procedure followed in the Foreman 
& Clark case, against the Morand and Leonard Davis Furniture cases, 
and against the very recent Mastro Plastics Corporation case (103 
N. L. R. B. 51.)” 

We are confident that Congress will analyze objectively the record 
under the act and the testimony presented at these hearings. We 
urge that such amendments or additions as may be adopted be predi- 
cated upon demonstrated need in the interests of the public, upon 
protection of the rights of the individual and innocent third parties, 
and upon a fair equating of the rights and responsibilities of labor 
organizations and employers. 

Thank you very much, Mr. Senator. 

Senator Gotpwarer. Do you have anything you wish to add? 

Mr. Dootan. I do not. 

Senator Gotpwater. Mr. Atkinson ? 

Mr. Arxrnson. No, thank you, sir. 

Senator Gotpwater. On behalf of the committe, I want to thank 
both of you gentlemen for appearing here this morning and giving us 
your valued testimony. 
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(The prepared statement of Mr. Doolan is as follows:) 


STATEMENT OF Rosert J. DOOLAN, ON BEHALF OF THY NATIONAL Reta Dry Goons 
ASSOCIATION 


My name is Robert J. Doolan. My position is that of director of personnel 
of Allied Stores Corp. However, I appear before you today not in any sense 
in that capacity nor in any sense as a spokesman for my employer, but because 
as chairman of the employees relations committee of the National Retail Dry 
Goods Association (hereinafter referred to as NRDGA), I have been selected 
to state the association’s position on the Taft-Hartley Act which is now before 
Congress for amendment. 

The NRDGA is the trade association for the department stores and ready-to- 
wear specialty stores throughout the United States. It represents approxi- 
mately 7,500 stores. While the association encompasses within its membership 
the vast majority of the large department and ready-to-wear specialty stores 
in the Nation, its total membership is made up primarily of small, independently 
owned stores. Hence, the association fairly can be regarded as representative 
of “Main Street of America.” 

It is our intention in this statement to present our views on all the issues in- 
volved in the current hearings which seem to us to be of particular importance. 
In stating the overall position of the association, however, especial emphasis 
will be given to four points: 

1. Representation elections 

2. The need for the injunctive remedy where force or picketing is applied t 
compel the commission of an illegal act 

8. The extent of organization doctrine 

4. The lockout 

It should be made clear at this juncture that the points which we are empha- 
sizing are not the only points of unique importance to the association and its 
membership. In fact, there are three other points of equal significance to us. 
They are, respectively : 

1. Free speech 
2. Secondary boycott provisions 
38. Preemption by Federal law 

As to these three points, the association's position is being presented in greater 
detail in the statement of the American Retail Federation whose overall position 
is in agreement in basic principle with the position of the NRDGA despite minor 
variations in emphasis. 


I, SECRET BALLOT ELECTIONS 


Section 9 (c) of the act provides that whenever a petition for an election has 
been filed and the Board, following an investigation of the petition, finds a ques 
tion of representation to exist, it (the Board) shall direct an election by secret 
ballot and shall certify the results thereof. 

This section of the act would be sufficient in and of itself to protect the funda- 
mental right to become unionized or to remain nonunion, where it always applied 
in union organizing efforts. Unfortunately, it is frequently not applied. 

What are these situations where section 9 (c) is not applied? 

1. The situation where an employer recognizes a union as the representative of 
a given bargaining unit without insisting that the issue of representation be 
resolved through a Board-conducted election. This situation occurs frequently 


-and there is nothing illegal about it provided that the employer really is assured 


of the union’s majority status. But frequently he is not so assured because, short 
of a secret ballot election in an atmosphere which is truly free, he has no way of 
knowing the authenticity of representation cards used to validate majority status 
or, if authentic, the extent of the pressure which was applied in obtaining repre- 
sentation cards. Surely, the Board must know this to be the fact and it should 
be called upon to testify on the point. It knows the facts because of the wide 
variance in many free election situations between the number of representation 
cards used to show “Interest” and the number of “Yes” votes in the election itself. 

2. The situation which commonly has become known as the sweetheart con- 
tract. In this situation the employer simply accedes to unionization. His motives 
may be one or several, such as to avoid an organizing effort by another, less de- 
sirable union or to avoid the responsibilities which devolve upon him in a period 
of organizing activity and a later election or because someone has told him that 
in any event unionization is inevitable. 
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3. The situation where the union doesn’t even engage in organizing activity. 
It simply presents a contract which is to be “signed or else.” 

The “or else” of course is the application of force, sometimes force which the 
employer cannot combat, for the price of so doing would be to go out of business, 
as in the cases of bringing to bear the great economic power of the teamsters’ 
union (AFL) or the skilled craft structure of the AFL. 

4. The situation in which the Board orders the employer to bargain in the 
absence of an election on the ground that majority status exists (no matter 
how thinly or unreliably established) and the employer presumably will not 
permit of a free election atmosphere. As to this situation, we have no sympathy 
for an employer who is fearful of a free, secret ballot election and takes steps 
to prevent it. But we do not think that the remedy is to deny the employees their 
right to vote by secret ballot as they choose on the issue of representation. In 
situations of the type where the employer's course of conduct is clearly coercive, 
we would expect the Board to postpone the election and apply section 10 (j) 
to enjoin the employer. The Board’s present practice relies heavily on union 
representation cards which may or may not be valid and in large measure, ig- 
nores the rights assured to employees by section 7 and 9 (c) (1). On this point 
see Drummond Implement Co., 102 N. L. R. B. 62; Dependable Wholesale Com- 
pany, 102 N. L. R. B. 64; James Thompson and Company, Inc., 100 N. L. R. B. 
68; Louisville Container Corporation, 99 N. L. R. B.: Safeway Stores, 99 N. L. 
R. B. 9; Sargeant and Company, 99 N. L. R. B. 156; Sam Zall d. b. a. Sam Zall 
Willing Co., 94 N. L. R. B. 235; Epstein et al. d. b. a. Top Mode Manufacturing 
Co., 97 N. L. R. B. 197: W. T. Grant Co., 94 N. L. R. B. 145, enforced 199 F. 
(2d) 711, 1952: M. H. Davidson Co., 94 N. L. R. B. 142. 

To prevent the continuance of the situations discussed above, we propose that 
an election be mandatory in all situations where there exists a bona fide question 
of representation and the act’s jurisdiction is applicable. We would make it 
an unfair labor practice to bargain with a union where its majority has not 
been established in a Board-conducted election. Being realistic we would not 
apply this requirement retroactively, that is, to existing bargaining situations 
where majority status is believed to exist, although it has never been dem- 
onstrated through an election. 

To those who would argue that to impose this requirement would he to inject 
the factor of undue delay and to make necessary the reinstitution of the prehear- 
ing elections procedure, we refer to the testimony of the Board itself. The 
former fear is rebutted most effectively by the record as disclosed by the pres- 
ent General Counsel, whereas experience under the Wagner Act has demon- 
structed with equal effectiveness that the prehearing elections procedure is 
conducive to more industrial strife, and violative of the due process which is 
essential to harmonious labor-management relations. 


Il. FORCE TO COMPEL COMMISSION OF AN ILLEGAL ACT 


Very closely related to our belief that, when a question of representation is 
found to exist, it should be resolved only through the election procedure, is a corre- 
lative belief: namely, that the use of every form of force or coercion (including 
picketing) to compel the commission of an act which is illegal under the statute 
should be subject to immediate injunctive relief. 

We say “very closely related” because the act’s legislative history (S. Rept. 105, 
80th Cong., p. 22) specifically states that “the primary strike for recognition 
(without a Board certification) is not proscribed :” accordingly, under the act, 
an employer cannot get “organizational” or “recognition” picketing enjoined—vet 
if he accedes to it and recognizes the union in the absence of proof of majority 
status, he has committed an unfair labor practice, and worse, he has taken away 
the basic right of his employees to freely determine the issue for themselves. 
This inconsistency between what the statute would seem to mean, namely, that 
to recognize a minority union is an illegal act, and what its legislative history 
makes clear with respect to recognition picketing, has been recognized by the 
Board in the Perry Norvell case (S80 N. L. R. B. 47). 

An outstanding example of the application of every conceivable type of co- 
ercion and force to compel recognition and bargaining occurred in 1952 in Central 
City, Ky. Other witnesses have referred to this situation, which, as the com- 
mittee knows, became a national scandal. 

Here definitely is a telling illustration of a condition which favors labor or- 
ganizations and operates unfairly against employers and employees. It cannot 
be argued, reasonably, that the employer has sufficient relief through the in- 
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junctive remedy in a non-Federal court, inasmuch as the trend of the decisions 
on the preemption issue effectively rebuts such argument. Nor can it be argued 
that the employer has suilicient remedy through discharge when confronted by a 
strike or picketing for illegal purposes; reasonable employee relations militate 
effectively against any widespread use of the right of discharge. Furthermore, 
to apply this right would carry with it a marked risk of a subsequent reinstate- 
ment with backpay award. In addition, the discharge prerogative of the em- 
ployer is nonexistent in “stranger” picketing. 

Those of us now concerned with the amendment of Taft-Hartley, of whatever 
persuasion we may be, should ask ourselves whether as citizens we are truly 
serious when we speak convincingly of individual rights, the exercise of individ- 
ual free choice in choosing others to represent us or not to represent us, and of 
dedication to a government by law and not by men. If the answer to these 
questions is in the affirmative, there can be no quarrel with the association's 
position that representation issues should be resolved only through the prescribed 
election procedure, and that the use of any form of force to compel the com- 
mission of an illegal act should be enjoinable. 

For an excellent analysis of the problem discussed here, reference is made to 
articles appearing in 20 University of Chicago Law Review 109 (1952), 2 Labor 
Law Journal 808 (November 1951), and 4 Labor Law Journal 67 (February 
1953). 

III. EXTENT OF ORGANIZATION 


Our next point pertains to the “extent of organization’ doctrine. Section 9 
(c) (5) of the act provides as follows: 

“In determining whether a unit is appropriate for the purposes specified in 
subsection (b), the extent to which the employees have organized shall not be 
controlling.” 

That provision was adopted by the conference committee and was based upon 
section 9 (f) (3) of the House bill (H. R. 3020). With reference to this section, 
the report of the House committee (H. R. No. 245, 80th Cong., Ist sess.) stated 
the following: 

* “Section 9 (f) (3) strikes at a practice of the Board by which it has set up 
as units appropriate for bargaining whatever group or groups the petitioning 
union has organized at the time. Sometimes, but not always, the Board pretends 
to find reasons other than the extent to which the employees have organized as 
grounds for holding such units to be appropriate * * *” 

While the Senate bill did not contain a comparable provision to section 9 (f) 
(3) of the House bill, that section of the House bill was adopted by the confer- 
ence committee of both Houses, and became a part of the act as finally passed. 

It is the position of the NRDGA that section 9 (c) (5) of the act, together 
with its legislative history, is perfectly clear and should remain unchanged. 
However, the manner in which the Board has administered section 9 (ec) (5) 
presents startling evidence of how biased the Board has become, and is a persua- 
sive reason why the composition of the Board must be changed so that there may 
be more hope that the act will be administered in accordance with the legislative 
intent. 

The rationale for section 9 (c) (5) is simply that there can be no stability in 
the relations between labor and management unless bargaining units are deter- 
mined on the basis of all the factors which objectively are present in any given 
situation, and not simply on the basis of extent of organization. Examples of 
such factors are the mutuality of interests of employees, the past history of 
collective bargaining, geographical considerations, skill considerations, the extent 
of common supervision, the organizational nature of the employer’s business, and 
finally, extent of organization. 

Under the Wagner Act, because the overriding purpose of the statute was to 
favor the unionization of employees, bargaining units were often found appro- 
priate on extent of organization alone. The theory was that if a significant 
member of certain classifications of employees desired unionization, and a union 
was on the scene which desired to represent them, it therefore was incumbent 
upon the Board to give all of the employees in such classifications a chance to 
vote for or against union representation. The effect of this holding, in practical 
result, was to stack the cards in advance in favor of the organizing union and, 
following elections, to promote industrial strife since employers cannot bargain 
intelligently either in their own interests or in the interests of all employees in 
situations where bargaining units represent an artificial or impractical grouping 
of employees. 
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The Taft-Hartley Act sought to correct this condition for reasons previously 
stated. But, in order to be wholly fair, Congress in its wisdom still permitted 
extent of organization to be a factor in the determination of appropriate bargain- 
ing units. What the Congress proscribed was only that extent of organization 
may not be the controlling factor. 

For the very reason stated so succinctly by the House committee in its report 
on H. R. 3020 in 1947 (supra) it is very difficult to find from the Board’s decisions, 
an obvious disregard of section 9 (¢c) (5). The reason, of course, is that the 
decisions pay very little or no attention to the prescription relative to extent of 
organization, and dwell instead upon arguments whereunder a given unit may 
be found appropriate. 

Prior to the time that the Board, through a change in its membership, took on 
a strong coloration of bias, a great many petitions for elections in our own in- 
dustry were dismissed because it was found that the only basis for the unit 
alleged to be appropriate was extent of organization. (See, for example, Mandel 
Brothers, Inc. (77 NURB 88) ; Carson, Pirie Scott &d Co. (75 NLRB 148) ; Pome- 
roy’s, Inc. (76 NLRB 96) ; Louis Pizitz Dry Goods Co. (80 NLRB 1442) ; Thal- 
himer Bros., Inc. (81 NLRB 1175) 

More recently, however, several cases suggest strongly that the Board has 
found arguments to avoid the statutory proscription. (See, for example, Silver- 
woods (92 NLRB 65); J. C. Penney Company (92 NLRB 1286); Polsky’s of 
Akron (90 NLRB 1868); and Foreman & Clark (95 NLRB 1504, 97 NLRB No. 
153).) By taking the actual facts of one of these cases it will be seen just how 
far the Board has gone to avoid section 9 (c) (5) in order to arrive at the result 
desired. 

In the Foreman & Clark case, the union (the Amalgamated Clothing Workers) 
filed a petition for a unit composed of all tailor shop employees working at the 
company’s 9 stores in southern California. The Board, on August 31, 1951, by 
a 2 to 1 decision (Members Houston and Reynolds in the majority, Murdock in 
the minority) found no persuasive reason why such alteration employees should 
constitute a separate unit, and accordingly, dismissed the petition. There- 
after, on November 9, over 2 months later, the union filed a motion for recon-, 
sideration, and on January 16, 1952, the Board reversed its earlier decision and 
directed an election. 

Aside from the untimeliness of the union’s motion which should itself have 
caused a denial of the motion, it should be noted that, in the reversal, former 
minority member Murdock joined with two new panel members, Herzog and 
Styles, to effect the reversal. Foreman & Clark, thereupon on February 7, 1952, 
filed a motion to stay the direction of election, to vacate the second decision, 
and for a rehearing on the merits of the case. This motion was denied on March 
11, 1952, by the identical three Board members who resersed the original decision 
to dismiss. 

In the Foreman & Clark case, the employer had contended from the outset that 
only an overall unit of salesmen and will-call boys, in addition to the employees 
sought by the union, was appropriate. In support of this position, the company 
demonstrated that the Board had in previous decisions consistently found a 
group of alteration employees of a department or clothing store inappropriate 
as a unit (Carson, Pirie Scott & Co. (75 NLRB 148): Mandel Brothers, Inc. (77 
NLRB 88) : Robertson Brothers Department Store, Inc. (95 NLRB 46) ; George B. 
Peck, Inc. (96 NLRB 42) ). The company demonstrated further that the only 
possible distinction on the facts between its case and the Robertson ease, supra, 
was extent of organization. 

And finally the company demonstrated that a long line of previous Board 
decisions consistently included alteration employees within broad units of sell- 
ing and non-selling employees. This is precisely what Foreman & Clark con- 
tended from the beginning was the proper unit. (National Shirt Shops of 
Florida, Inc., 97 NLRB 99; Cherry and Webb Company, 93 NLRB 8; Silverwoods, 
92, NLRB 65; Grossman Department Store, Inc., 90) NLRB 275; Block and Kuhl 
Co., 90 NLRB 258; J. C. Penney Co., 86 NLRB 109; Bond Stores, Inc., 84 NLRB 
79: Robinson-Schwenn Store, 83 NLRB 3; Sears, Roebuck & Co., 76 NLRB 25.) 

Two points about the Foreman & Clark case should be accorded particular 
emphasis: First, the petitioning union petitioned simply and directly on an 
extent of organization basis. Second, the Board, in order to direct an election, 
had to ignore or argue itself out of the proscription contained in section 9 (c) 
(5). Parenthetically, it is also well to emphasize here one other thing which 
stands out in the Foreman & Clark case, although not directly related to the 
extent of organization issue: The second decision of the Board in the Foreman 
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& Clark case was made without an additional hearing, without any presentation 
of new evidence, and with no opportunity for Foreman & Clark to rebut by 
evidence the statements made in the union’s motion for reconsideration. 

Perhaps no other area of the act’s operation illustrates more pointedly what 
biased administration can do to negate the will of Congress. Frequently, in 
administrative law, there is honest disagreement among the experts as to what 
the wording of an act means, or what was the congressional intent. But there 
can be no such disagreement as to the limitation put upon extent of organization 
in the Taft-Hartley Act. Both the language and congressional intent are crystal 
clear. No one has found any basis to confuse either what the act says or what 
the legislative history says. 

In summary on this point, the NRDGA believes that the present provision 
should stand unchanged, and that the administration of this provision affords 
a very good reason why the Board should re reconstituted. 


IV. THE LOCKOUT 


Historically the correlation between a strike and a lockout has been recog- 
nized both at common law and under the statutes. In our own industrial rela- 
tions history, this correlation has never been questioned until the latter period 
of the act’s administration. The view which has prevailed is that under the 
present statutory scheme of collective bargaining, the lockout is the employer’s 
equivalent of labor's right to strike, and hence a proper correlative exercise of 
economic power. 

This historic view has been altered by the Board first through the Morand 
Brothers Beverage case (91 NLRB 409), and then through the Albert Leonard 
et al. case (94 NLRB 279). 

Briefly, these two decisions involve the following situation: 

Employers had grouped together and formed an association for the purpose 
of collective bargaining. This association bargaining had been conducted for 

period of many years. During all these years the bargaining unions had 
willingly negotiated contracts with the association for all their members who 
were employees of the employers who formed the association. During the course 
of collective bargaining negotiations, out of which the instant cases arose, after 
u stalemate had been reached in the negotiations, the unions struck one of the 
employer members of the association. The employers then adopted the view 
that a strike against one member of the association was in effect a strike against 
all members of the association. In each instance all of the members of the 
association closed their doors, and refused to furnish work to their employees 
so long as the strike continued. In each instance the Board held that the action 
of the employers in shutting their doors constituted an unfair labor practice. 

In each instance the Circuit Court of Appeals (190 Fed. (2d) 576, 7th CCA; 
197 Fed. (2d) 435, 9th CCA) refused to adopt this position, and remanded the 
cases to the Board for further consideration. In each instance the Board, in 
its supplemental decision and order (99 NLRB 55; 100 NLRB 158), held in 
effect that the use of any economic sanction by the employers was per se a 
violation of the act. 

In reaching this conclusion, the Board flatly refused to recognize the intent 
of Congress in legalizing the use of lockout as an economic sanction because of 
the failure in the act to point out specifically that a lockout is a permissible form 
of economic force. There are extended references in the act indicating that 
Congress intended that a strike and a lockout were to be correlative actions 
available to union and management, respectively. Thus, sections 8 (b) (4), 
203 (a), 206, and 208 (a) all refer to both strikes and lockouts as correlative 
economic powers. 

The Board itself has been compelled to admit that, in certain instances, an 
employer has the right to use effectively the economic sanction of a lockout 
when it is necessary to protect his own economic interests. However, the Board's 
decisions have limited these instances to situations where there would be an 
immediate spoilage of goods and materials, or a complete loss of public favor 
by continuing operations under the imminent threat of a total strike by the 
employees. (See for example, Duluth Bottling Association, 48 NLRB 1335: 
Betts-Cadillac-Olds, Inc., 96 NLRB 46; International Shoe Co., 98 NLRB 159.) 

The Board has not reached such a maturity of judgment that it will permit 
both unions and employers the same right of economic sanctions, one against 
the other. Its immaturity is best exemplified in its supplemental order and decis- 


1 Better known as the Davis Furniture case. 
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sion in Leonard et al. v. NLRB, supra, wherein it advocated that an employer 
in a situation has sufficient recourse in that he may replace economic strikers 
with new employees. But such action would be primarily directed to achieve 
the dissolution of the union in its entirety rather than to a peaceful settlement 
of an economic dispute between the parties. It would appear that stability in 
labor relations, the purpose for which Congress passed the act, is being defeated 
by the prejudiced and biased interpretations of the act by the National Labor 
Relations Board. 

While the decisions of the Board in the Leonard and Morand Brothers cases 
involve situations of association bargaining, the principles are equally applicable 
to situations wherein only 1 employer and 1 union is involved. The right to 
strike in order to obtain more favorable conditions of employment can only be 
related with the right of an employer to lock out his employees to obtain more 
favorable conditions for himself. The strikebreaking and union-busting sug- 
gestions of the Board set forth in its supplemental decision and order in the 
Leonard case, supra, can only tend to disrupt and confuse labor relations between 
unions and management in direct contradiction of the purposes of the act. 

Accordingly, it is submitted that the following amendment to section 13 of 
the act be made: 

“Sec. 13. Nothing in this Act, except as specifically provided herein, shall 
be construed so as to interfere with or impede or diminish in any way the right 
to strike or lockout, or to affect limitations or qualifications on those rights.” 
[Italic constitutes words added to present section. ] 

This amendment, of course, would not make legal lockouts used to defeat bona 
fide union activities, including organizing efforts. 


VV. FREE SPEECH 


The Board has misadministered the employer’s right to free speech. Our posi- 
tion on this issue has been set forth clearly in the statement of the American 
Retail Federation. 

However, we do wish to emphasize our support of an amendment which would 
make section 8 (c) specifically applicable to election situations, and in addition, 
we would, through amendment or, failing this, through a forceful statement 
of legislative intent, provide that the Board may not establish a requirement 
of “equal opportunity” under circumstances where the communications media 
available to the parties are reasonably sufficient for both sides to be heard. Con- 
cerning this point, the suggested amendment, in and of itself, is not sufficient 
for the simple reason that the practical effect of the Board’s opinions to date 
is to require that the last word be that of the organizing union, even under the 
conditions of a completely free-election atmosphere, ample communications 
media available to the organizing union, and ample time and opportunity existing 
for all sides to present the respective points of view. It should be observed, in 
this connection, that on balance the unions have a preferred position concerning 
free speech anyhow, since the unions can and do make all sorts of promises of 
benefits to employees during organizing drives while promises by an employer 
are prohibited. 

The Board has arrived at the strange result stated just above, through 
interpreting section 7 of the act to impose an obligation upon the employer to 
provide the union with an opportunity to address the employees on company 
property if the employer speaks to them on his property. This interpretation 
has been arrived at absent any statutory or legislative justification and absent 
any showing that, without such interpretation, employees have not had the 
opportunity to hear both sides. Indeed there has not even been a showing that, 
unless the employer makes available to an organizing union his premises and 
time paid for by him, the union thereby is deprived of sufficient communications 
media. The Board has now gone so far as to state very recently (Metropolitan 
Auto Parts, Inc., (102 N. L. R. B., No. 171) ) that the refusal by an employer to 
accord a union equal opportunity to present its case prior to an election, standing 
alone, constitutes a violation of section 7 and an unfair labor practice under 
section 8 (a) (1) of the act, notwithstanding that the union had conducted an 
extensive campaign among the employees and was not hindered by a no-solicita- 
tion rule, 

Thus, it would appear, that section 8 (c) relative to free speech, even if 
amended as has been proposed, would not deter a Board constituted like the 
present Board from vacating elections via the simple device of applying section 
7, and in so doing, finding a violation of section 8 (a) (1), thus ignoring the 
free-speech provision entirely. 








RE 


GREP RT A CE 








- 





TAFT-HARTLEY ACT REVISIONS 1119 


In view of this, we believe that no employer should be compelled, by admin- 
istrative interpretations or otherwise, to make his place of business a market 
place for union-organizing activity, and refusal to do so should not constitute a 
basis for holding him guilty of an unfair labor practice or for setting aside an 
election. 

VI. THE SECONDARY BOYCOTT 


Our basic position relative to the secondary boycott has been presented in 
the statement by the American Retail Federation, but we wish to emphasize 
here the following views: 

Section 8 (b) (4) makes it an unfair labor practice for a union to engage 
in secondary strikes and boycotts for certain defined purposes, among them to 
force an employer to cease dealing with another employer, or to compel recogni- 
tion in the absence of a Board certification, or to force an employer to disregard 
his obligation to recognize and bargain with a certified union, and in lieu thereof, 
to bargain with or recognize another union. 

Under section 10 (1) of the act, it has been presumed that it is mandatory 
for the Board to seek injunctive relief in cases involving such unfair labor 
practices as those enumerated above, but this is not the case. What section 10 
(1) does do is to require a preliminary investigation when a violation of sub- 
section (A), (B), or (C) of paragraph 8 (b) (4) is charged. 

If after preliminary investigation the officer or regional attorney has rea- 
sonable cause to believe that the charge is true, he then must apply to the 
appropriate United States district court for appropriate injunctive relief. Since 
the Board does not have to act until and unless it has reasonable cause to believe 
the charge is true, it is confusing and incorrect to refer to mandatory injunctions. 

We oppose efforts which would weaken the provisions of sections 8 (b) (4) 
and 10 (1). We believe that these sections have had a salutary effect in de- 
terring the occurence of secondary strikes and boycotts which have been properly 
declared to be illegal. 

VII. PREEMPTION 


There is presently much confusion in the situation where relief (as in picket- 
ing) is sought of a State or local court, where the subject matter is covered or 
presumed to be covered in the Federal law, and where Federal jurisdiction can 
be asserted. 

The present situation on jurisdiction as betwen the Federal and State laws 
can be summarized as follows: 

1. The Board may refrain from asserting its jurisdiction where, in its judg- 
ment, the effect on interstate commerce is inconsequential. (Hollow Tree Iam- 
her Co., 91 N. L. R. B. 635; upheld in Denver Building and Construction Trades 
Council, 341 United States 675.) 

2. Federal jurisdiction is paramount and exclusive both in representation and 
unfair labor practice cases, where the employer’s business affects commerce. 
(Bethlehem Steel Co. v. New York State Labor Relations Board, 330 United 
States 767; La Cross Teelphone Corporation v. Wisconsin Employment Relations 
Board, 336 U. S. 18; Plankington Packing Company v. Wisconsin Employment 
Relations Board, 338 U. 8. 953.) 

3. Some States have continued to exercise their police power to preserve peace 
and order in labor disputes (Williams y. Cedartown Textiles, 208 Ga. 659 (Ga. 
Sup. Ct.) ; Montgomery Building & Construction Trades Council, AFL vy. Led- 
better Electric Co., Ala. Sup. Ct., 57 So. 2d, 112. See also Capital Service, Ine. v. 
Vv. L. R. B., 81 L. R. R. M. 2326 (CCA 9); Garner v. Teamsters Union, 31 
L. R. R. M. 2392 (Pa. Sup. Ct., 1953) ; Norris Grain Co. vy. Nordaas, 232 Minn. 91, 
46 N. W. (2d) 94). The cases cited above raise grave doubt about the right of 
a State to regulate such coercive activities as mass picketing, violence, threats, 
and intimidation on the picket line, all of which are unfair labor practices under 
the Taft-Hartley Act. 

In view of the foregoing, we support an amendment which would provide 
that action in a non-Federal court is allowable in (interstate) commerce situa- 
tion so long as the clear meaning of an applicable Federal provision is not con- 
travened, or there is not explicitly or by clear implication an applicable Federal 
provision, 

VIII, PREHEARING ELECTIONS 


The procedure of holding elections and thereafter resolving any contested 
issues surrounding an election came into being a few years prior to the passage 
of Taft-Hartley when the Board was deluged with representation cases. The 
experiment did not work well and, in the long range, was conducive to more 
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delay for the simple reason that certain matters which should be resolved before 
an election cannot properly be resolved thereafter. How such matters are re- 
solved affects directly the results of the election and the extent to which good- 
faith bargaining can exist if the organizing union is victorious in the election. 
Reference is made in particular to appropriate unit questions, specific voting 
eligibility, and whether too much speed does not in fact preclude an adequate 
opportunity for the employees to hear all contending viewpoints. 

The prehearing elections procedure went out with the Taft-Hartley Act, and, 
in our judgment, no solid evidence has been or can be submitted to demonstrate 
why the procedure should be reinstituted. Proponents of such action cannot 
successfully hide their true motive which is to “blitz” employees in a hurried 
organizing campaign, giving little or no opportunity to another union group, or 
the employer, or even to interested employees to state their position. 

In recent months the Board has made very marked progress in reducing the 
time between the filing of a petition and the date of an election. General 
Counsel Bott, in his testimony before the House committee on February 25, 1953, 
stated that delay in representation cases is now negligible. The representation 
cases load is not now burdensome. In no valid sense is the time now required to 
process a representation case excessive or tantamount to undue delay. The 
present practice should stand. 


IX. COMPULSORY UNION MEMBERSHIP 


The Wagner Act specifically permitted the closed shop and all other forms of 
union security whereas the Taft-Hartley Act proscribes the closed shop but 
permits of the union shop, maintenance of membership, and any other form of 
union security which still reserves to the employer freedom in hiring. 

These legislative approvals of compulsory union membership as a condition 
of employment arose originally and have been perpetuated because of the belief 
that the security of any union as an institution is a condition precedent to 
peaceful, harmonious collective bargaining. They arose in an atmosphere of 
fear on the part of union leaders that, without compulsory union membership, 
employers would seek to weaken local unions and capitalize on their weaknesses. 
Justification for them was also contended in the fact that, without compulsory 
union membership, “free riders” would receive all of the benefits of a labor 
agreement without incurring any of the obligations which unionization imposes. 

It is our view that the changed atmosphere which now prevails and has pre- 
vailed for several years, warrants a reexamination of the justification for re- 
quiring union membership as a condition of holding a job. Unions are no longer 
a weak segment of the economy. The vast majority of employers subscribe 
to the view that, once having selected a union to represent them, employees 
are entitled to good-faith bargaining. Discriminatory conduct by employers 
because of union membership and/or activity is, by all odds, the exception and 
not the rule. 

We believe strongly that there should be no weakening of the present restric- 
tions on compulsory union membership. 


X. SUPERVISORS 


Very simply put, the act’s definition of “superviors” is a good definition and 
should remain unchanged. 

The definition has served well its intended purpose of differentiating rank- 
and-file personnel, for whom a union would normally bargain, from manage- 
ment level personnel, for whom a union would normally not bargain or even 
want to bargain. The relative absence of strife on the foreman issue in con- 
trast with experience under the Wagner Act and the experience derived in 
differentiating salary from wage controls under the recent wage stabilization 
program both attest to the essential soundness and completeness of the present 
definition. 

XI. AN INDEPENDENT GENERAL COUNSEL 


The principle of an independent General Counsel is sound and should be re- 
tained. This is the view of present General Counsel Bott, and of former Board 
member, James J. Reynolds, who testified before the House Committee on Edu- 
cation and Labor on February 25 and March 11, 1953, respectively. 

Under the condition of a reconstituted Board which would administer the 
act with even a fair approximation of impartiality, we would be satisfied with 
the provisions of the present act (secs. 3 (d), 4 (a) ). 
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XII, WELFARE FUNDS 


We are not in a position now to recommend specific changes in the provisions 
of the act relative to welfare funds (sec. 302 (c) ) because we believe that 
further experience under the existing provisions is required to demonstrate 
what strengthening legislation will be needed. That further experience will 
demonstrate conclusively a need for strengthening legislation appears reason- 
ably certain at this juncture inasmuch as employers and unions have been guilty 
in far too many situations of not doing what the law requires. 

We deplore the tendency on the part of employers to abrograte their responsi- 
bility for joint administration and joint trusteeship with unions to determine 
that, in fact, welfare funds to which the employer contributes in whole or in 
part are properly administered and used only for the intended purpose(s). Simi- 
larly, we believe it a mark of selfish union leadership to accept or in effect to 
force a condition of unilateral administration and trusteeship. 


XIII, ANTICOMMUNIST AFFIDAVITS 


We will accept any changes in the law which will eliminate the indignities and 
abuses of the Board’s processes by Communist-dominated unions, and which 
will effectively deny to such unions the protection of the act. (See in this con- 
nection A. C. A. v. Herzog (U.S. D. C., D. C. 31 L. R. R. M, 2301, ) 

Like others who have studied this problem, we know of no certain way(s) to 
plug the present loopholes which, in practical effect, allow of perjured affidavits, 
require the Department of Justice to inquire into authenticity, and even, if con- 
victions are obtained, allow of other union officers to sign new affidavits 

We incline to look skeptically at the NLRB’s protestations that it is not suffi- 
ciently expert to exercise effective responsibilities “in the delicate field of sub- 
versive activities,” because we believe that the Board has acquired, or has avail- 
able to it, such a substantial body of information as to make it relatively easy to 
detect on a fair basis which unions are party-line unions, 

We do not see where any constructive purpose will be served by a requirement 
that employer officials also execute anti-Communist affidavits. However, if such 
will further the obtaining of affidavits from labor leaders who have refrained 
from executing them on an issue of principle, we subscribe to this oft-repeated 
suggestion for amendment. 

Finally, on this point, we are inclined to recommend as follows: 

(a) The NLRB should be required to decide which unions are Communist 
Party-dominated, to deny its facilities, declare illegal, and order the dissolution 
of these unions even if non-Communists are the front-men officers and officials. 

(0) In cases of unions which the Board believes are Communist dominated or 
are using non-Communist frontmen, all persons who act for the union in any 
capacity, such as shop stewards, business agents, grievance committee chairmen 
and the like should be required to file affidavits. 

(c) Union officers and officials should be required to sign non-Communist affi- 
davits every year affirming that they are not members of the Communist Party 
or affiliated with the Communist Party and that they have not been such members 
or so affiliated for the preceding 12 months. 


XIV. NATIONAL EMERGENCY STRIKES 


Title II, sections 206-210, of the act relative to national-emergency strikes has 
occasioned a great deal of controversy. At one extreme is the view that the pro- 
cedures in the act have been tried sufficiently to demonstrate conclusively their 
ineffectiveness, since in the period 1947-52 they were invoked 10 times. At the 
other extreme is the view that the provisions of the law have either not been 
applied in certain critical situations in order to serve an ulterior administration 
purpose, or were applied in an official atmosphere dedicated to discrediting the 
act in the minds of the public. 

Between the extremes is the view that, whereas the record is inconclusive in 
terms of terminating strike action, it is negative with respect to the effective 
ness of the provisions relative to voting on the employer’s last offer and boards 
of inquiry, and it is positive with respect to the effectiveness of mediation 
efforts. 

We are not in a position to assess fully these varied opinions and particularly 
so because no one can say with certainty how the national-emergency provisions 
would work were they invoked by an administration which endeavors to enforce 
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the act in a spirit of impartiality. Consequently, our current view is that the 
adequacy or inadequacy of the present provisions should come to light through 
a fair trial under the condition of a new administration. Former President Tru- 
man never sought to hide his essential hostility to the entire act, including its 
national-emergency provisions. We suggest to the Congress that pending such 
a trial under more favorable circumstances, the act should remain unchanged. 


XV. MATTERS FOR SEPARATE INQUIRY 


We believe that there are certain, separate practices or situations which 
individually, and in the aggregate, are so damaging to the public interest that 
they require a special, impartial inquiry by a joint committee of the two Houses 
of Congress. 

To inject an inquiry relative to these practices into the current hearings on 
Taft-Hartley would, it seems to us, delay interminably the length of the hearings 
and any results from them. Further, doing such would spotlight the practices 
in terms of labor relations rather than in terms of the public interest, which is 
our primary concern. 

These practices include the following: 

1. Limitation on productivity which have no relationship to either health or 
safety. 

2. Requiring the employment of or paying for the services of labor not needed 
or required 

3. Control by criminal elements. 

4. Imposing the terms of collective agreements upon parties who have had 
no effective voice at all in negotiating those terms, 


XVI. CHANGES IN THE LAW SHOULD BE BASED UPON THE RECORD AND DEMONSTRATED 
NEED 


Any amending of the act should be based upon an objective inquiry into: 

1. The fairness and propriety of the existing provision, if there is such. 

2. The demonstrated need for change or a new provision. 

3. Whether. under existing law, the legitimate rights of any party have been 
damaged. 

+. The character of the act’s administration. 

In total, the association believes that the Taft-Hartley Act is a good act. 
However, for the period of the past few years, it has been subjected to biased 
administration. It should require relatively little amendment. An unfortunate 
result of the propaganda which has taken place incessantly over the past 525 
years has been to create the impression upon the public, and even in higher 
realms of our political life, that the act is in need of substantial amendment. We 
submit, that if Congress looks to the record, and not to rhetoric, it will make 
relatively few changes in the act, but will see to it that the situation of biased 
administration is corrected. 

Wherein has the act been more partial to management than to organized 
labor? Wherein has it given undue protection to the rights of the individual 
employee, whether by his own free choice he is organized or unorganized? Where- 
in has it impaired the legitimate rights of labor organizations, and if examples 
of this can be cited, are there as many or more instances of the legitimate rights 
of the employee or employer being impaired? Is there, on the record, any basis 
for the fear that suits against unions would ruin them, or in any event, threaten 
their strength or very existence? Just what case can be made out for the scare 
phrase, “The Slave Labor Act?” 

What protections exist for the public welfare or for innocent third parties 
that, in fairness, should be abrogated for the benefit of labor organizations? 
Should labor organizations be permitted to force a condition of unionization, or 
should they, like any other organization, submit to the principle of selling their 
wares in the free market place? Is the loss of a higher percentage of elections 
than under the Wagner Act the result of any improper rights vested in the em- 
ployer, or the simple fact that unionization efforts for some years, of necessity, 
have been concentrated among groups which historically have proven the most 
difficult to organize? Should Congress weaken the principle that the right of 
unionization or nonunionization is one for the individual to decide in an atmos- 
phere which is wholly free? 

Such questions are not all inclusive. But they are the kind of questions which 


should be answered from the evidence, and against the test of what is fair and 
proper in a democratic society. 
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CONCLUSION 


In conclusion, we wish to reemphasize two points, inasmuch as they underscore 
all of our points: 

1. Amendments should be based upon demonstrated need. 

2. The evaluation of the operation of the act to date should include an im- 
partial assessment of the character of the act’s administration. 

As to the first of these, it is essential to bear in mind that the purpose of the 
Taft-Hartley Act was none other than to impose upon labor unions prohibitions 
that were comparable to those imposed upon employers by the Wagner Act. The 
act, while not perfect, was and is an equalizing statute. In no sense has it re- 
pealed the entirely prolabor nature of the Wagner Act; in fact, for all practical 
purposes that act has been incorporated into title I of the Taft-Hartley Act. 

We submit, that to weaken the act for political purposes, because for years 
it has been attacked as something which it is not and never has been, would 
be tantamount to official recognition of the position that labor organizations are 
to be accorded freedom from restraints which are imposed on all other groups 
in the population. 

We have faith in the essential fairness of the workingman. We do not be- 
lieve that he wishes to see the elimination of provisions placed into Taft-Hartley 
for his own protection. We do not believe that he looks with favor upon boy- 
cotts of a secondary nature which injure a third party who has no labor dispute 
at all with the representative(s) of his employees. We do not believe he feels 
that only the employer is capable of committing unfair labor practices, and that 
only the employer should be prevented from continuing illegal acts. We do not 
believe that as a union member he would want his union to be immune from 
penalties for violation of a labor agreement negotiated in good faith. We do 
not believe that if he is unorganized, he wants to be “blitzed” in representation 
cases through such a procedure as prehearing elections. 

We believe that he regards as fair the principle of joint administration and 
joint trusteeship of welfare funds established solely for the benefit of employees. 
We believe that above all he is an American, and thus, wants the cards dealt 
fairly rather than stacked by law in favor of his particular economic group. 
And we emphatically disbelieve that he wishes the nonunion worker forced 
into unionization through preferential legislation rather than to have the issue 
determined in free, secret-ballot elections after there has been a fair opportunity 
for the individual worker to consider all relevant factors. 

If we are wrong about the essential fairness of such provisions or proscrip- 
tions and others which could be cited, or about their acceptance by the Ameri- 
can people once understood, then our whole case fails. 

We would take away none of the fundamental rights of organization vested by 
the Wagner Act as repeated in Taft-Hartley, none of the encouragements to 
good faith collective bargaining, and none of the employer unfair labor practices. 
By the same token, we would not take away restraints and procedures which 
are vital to the principles of equalization of rights and responsibilities, the 
protection of individual free choice, the protection of the innocent third party, 
and the public welfare being the first test against which proposals for change 
should be measured. 

As to the character of the act’s administration, we are not interested in ap- 
praisals of the present setup which attest to the studied objectivity of the 
Board members, and the absence of the Board’s staff of zealots. We do not 
attack either the motives or the character of individuals. We say simply: 
“Let the record speak; let there be a fair assessment of what the act provides 
and its legislative history against such decisions as those which have followed 
the Bonwit-Teller case and bear upon the free-speech provision and the equal- 
opportunity doctrine, against the decision and procedure followed in the Fore- 
man & Clark case, against the Morand and Leonard (Davis Furniture) cases, 
and against the very recent Mastro Plastics Corporation case (1083 N. L. R. B. 
51).” 

We are confident that Congress will analyze objectively the record under the 
act and the testimony presented at these hearings. We urge that such amend- 
ments or additions as may be adopted be predicated upon demonstrated need 
in the interests of the public, upon protection of the rights of the individual and 
innocent third parties, and upon a fair equating of the rights and responsibilities 
of labor organizations and employers. 

Thank you. 
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Senator Gotpwater. The next witness will be Mr. C. W. Radcliffe 
of Homedale, Idaho. 


I believe you have written testimony prepared. 


TESTIMONY OF CYRIL W. RADCLIFFE, HOMEDALE TRACTOR & 
EQUIPMENT CO., HOMEDALE, IDAHO 


Mr. Rapcurrre. I don’t plan to follow my written testimony, Mr. 
Chairman. I will refer to it occasionally only to make sure I cover 
all the points I want to in my statement. But I will do it orally. 

Senator GotpwaTER. You may do as you wish. Your statement 
will be printed in the record as you submitted it, and your remarks 
will accompany. 

Go right ahead. 

Mr. Rapvcuirre. My name is Cyril W. Radcliffe, of Homedale, 
Idaho. Iam a copartner in the Homedale Tractor & Equipment Co., 
a retail implement store engaged in the selling and servicing of farm 
equipment. I am testifying on behalf of my own firm and upon 
request of the National Retail Farm Equipment Association. 

Homedale is a small rural community of about 1,500 people located 
on the south bank of the Snake River in southwestern Idaho. We 
have no large industries in our community, and to the best of my 
knowledge there had never been any union activity in this area until 
the summer of 1951. 

My appearance here is to review the experience that I have had 
during the past 20 months in my own business operation. I want to 
make it clear to the committee that I am not opposing attempts made 
by the employees to organize. I want to place particular emphasis 
on the part played by the Federal Government through its agency, 
the National Labor Relations Board. Now, I feel that we have a 
very fine group of employees in our place. We have about 15 em- 
ployees in all. However, in the summer of 1951, there were 2 or 3 
incorrigibles in the lot, men who couldn’t keep up with their fellow 
workers, and apparently they thought that by turning to organized 
labor they could better their own individual] positions. 

One of these men called a secret meeting in his home on the night 
of June 4, 1951, and asked the other shop employees to attend his 
meeting. 

I want to refer to a calendar, in discussing this case, because the 
dates became very, very important. This first secret meeting was held 
on the night of June 4. Then a second secret meeting was held on the 
night of June 13. This time they had the union organizer from Boise, 
about 40 miles away from us, to explain the benefits that they might 
hope to get through organizing. The management knew nothing of 
these two meetings. 

However, in the 2 weeks immediately following this first secret 
meeting, we noticed a very decided drop in morale in our shop. There 
was a lot of whispering and talking going on that we could not ex- 
plain. It had even got to the eg where customers had come to the 
office and complained about the service they were getting. So my 
partner and I doslied to call a store meeting. 

So, on the night of June 20, we held a store meeting. We said, 
“Fellows, this whispering and talking is going to have to stop. It is 
impairing service to our customers, and they are complaining.” We 
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said, “When we charge a customer for an hour of labor, we want to see 
to it that he gets an hour of labor.” We closed the meeting that night 
saying, “We haven't called any of you fellows by hi ime, but if the shoe 
fits put it on.” We said, “We are not going to ask for anyone’s resig- 
nation, or fire anyone, but if there are any here who don’t want to 
work under these conditions of employment, the doors of the office 
will be open tomorrow morning, and we will accept anyone’s resigna- 
tion. 

The next morning, June 21, when I got to work, about 8:30 in the 
morning, I found that these three men had put the shoe on. It fit. 
And they had come at 8 o’clock in the morning, got their tools, cover- 
alls, and personal belongings, and had walked off the job. They de- 
liberately and voluntarily quit, without saying a single thing to the 
management, nor to their shop foreman, who was standing right at 
the door when they walked out. 

Some time later we learned that they went right to union head- 
quarters in Boise. They said, in effect, that we were getting tough 
with them. The organizer, however, advised them to get back out 
to Homedale and hold on to their jobs. 

So the next morning, when I got to work, June 22, there were all 
3 men with their tools back in place, and they were notkiie I called 
them individually into the office, and I said, “What happened yes- 
terday ?’ 

Chey said, “Oh, we just took the day off.” 

I said, “Fellows, as far as I am concerned, when you walked out 
of here yesterday you terminated your employment.” And I gave 
them their checks and released them. 

The next day, June 23, the union in Boise wrote us a letter, sent it 
by registered mail, and it arrived in Homedale on Monday morning, 
June 25. 

Now, I would like to ask you, sir, to keep that date in mind. Be- 
cause the receipt of that registe lei letter was the first that we ever 
knew that a union was interested in our place of business. 

This is the letter we received. It says: 

Dear Str: Take notice that the International Association of Machinists, local 
No. 1491, alleges a majority representation of those employees in your shop 
who are performing work that comes within the jurisdiction of the Interna- 
tional Association of Machinists. 

A copy of this letter was sent to the National Labor Relations office 
in Seattle, and the union proceeded to file charges against us that we 
had discharged these three men for their attempts to organize a 
union. So, the NLRB in Seattle immediately sent an investigator 
down, and he went right straight to union headquarters in Boise and 
asked for the details of the dispute. So the union told him this story, 
their side of it. 

Then in the evening they brought him out to Homedale to talk to 
these three men that had been disch: irged. 

Now, naturally, these three men were disgruntled, and their story 
jibed with the union’s right down the line. However, as I mentioned, 
we have a rather peculiar geographical situation in Homedale, being 
located on the south bank of the Snake River, and coming in from 
Boise about the only reasonable way to get into that town is to cross 
the big bridge on the Snake River at that point. And our store sits 
right at the end of the bridge. In other words, there is no way to 
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get in and out of that community without going past our place of 
business. But as many times as the Government investigator came 
to that community, never once did he stop or ask to talk to any of my 
employees other than those three that had walked off the job. Never 
once did he come inside of the store or set foot in it to see what kind 
of a place of business we operated. And never once did he come in 
or ask to meet the management that he was prosecuting. He was 
satisfid that the union’s story was the whole story, and he went back 
to Seattle and prosecuted the case on that basis. 

These activities on the part of the Government went on for about 
6 months, and we finally asked for an election, and consented to an 
election, to see whether our employees wanted a union or not. 

The election was set up for December 22. 

I imagine that you have seen these notices that the NLRB sends out 
ahead of time, to be posted in conspicuous places throughout your 
place of business. 

And this third paragraph here is headed “Secret Ballot.” It says: 
“The election will be by secret ballot. Voters will be allowed to vote 
without interference, restraint, or coercion.” But the fallacy in that 
paragraph is down in this one, that says: “Challenge of voters.” And 
right up to the time that any of my employees goes up to cast his 
ballot, if they challenge his vote, his ballot is placed in an envelope 
and his name signed on the outside. 

Now, one of my men was considered to be a known antiunion vote, 
and they challenged him. There was only one challenge. They chal- 
lenged this man, and I stood there and argued with the Government 
man for a half hour as to whether this employee was going to have to 
have his name on his ballot or not. I pointed to this notice, which 
was still hanging there on the shop wall, and I said, “For 2 weeks you 
have been promising this employee a secret ballot. This morning you 
tell him he has to sign it.” 

I called his attention to this sample ballot over here where it says: 
United States of America, official secret ballot for employees of the 
Homedale Tractor and Equipment Co., Homedale, Idaho. 

We in American have grown up on the promise that our rights 
will be protected by secret ballot. Nevertheless, after a half hour of 
futile argument, the Government man said, “Well, if your man is 
going to vote, he is going to have to have his name on it.” And that 
is what he did. 

I think it is important for us to know and remember that there is 
no such thing as a secret ballot in America today when our Govern- 
inent can say, “You will sign it, or you won’t vote.” 

As soon as the election was over, the union organizer and I were 
allowed to come into the voting room, and we were informed that the 
election had been decided against union representation. 

The Government man still had all the ballots lying on the table. I 
said, “What are you going to do with the ballots?’ 

He said, “Well, I will take them back to Seattle with me. Either 
side has the right to protest the election within 5 days. If I don’t 
hear from either of you within that time, the ballots will be destroyed. 
Is that clear?” 

The union organizer was standing right beside me. We both agreed 
that was clear. That was on December 22. 
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Then on December 23, 24, 25, 26, 27, 28, I was watching the mail to 
see if anything happened, and it didn’t and again on the 29th, 30th, and 
on December 31, the union filed their protest, 10 days after the 
election. 

Here is the official copy of the protest filed against me. It says: 

Dated this 31st day of December 1951, at Seattle, Wash. 

it says further: 

The petitioner— 
that is the union— 
herewith specifically moves the Board to set aside the election held on December 
22, 1951, for the reasons set forth above. 

What were the reasons for invalidating this election? Unfair labor 
charges filed against me were these: 

Granting to the employees in the unit free use and access to company-owned 
machinery and equipment to be used for the employees’ personal use. 

Now, in the 7 years that my partner and I have been in business 
together, it has always been our policy to let employees use company 
equipment. If one of our men has to move his household goods across 
town, he borrows our big truck. If he wants to plow his garden in 
the spring, he takes home a used tractor and plow and gets the job 
done. It he wants to overhaul his personal automobile in ‘the evening 
or on weekends, he brings it into our shop and uses our shop’s tools, 
And that has always been our policy. 

But at the end of 1951, that was filed as an unfair-labor-practice 
charge against us in order to invalidate an election. 

Once again, the Government sent an investigator down from Seattle 
to investigate this protest, and again he went straight to union head- 
quarters in Boise and asked for the details of their protest. Then they 
brought him out to Homedale. In the evening, with no knowledge on 
the part of the management, they brought him out to Homedale to talk 
to my employees to see if we had done these things. This time, how- 
ever, there was a difference. They had sent a different field examiner 
this time, and this time the man did ask to meet the management. He 
asked our attorney to have the 2 partners of this business comes to the 
attorney’s office in Boise, so on the morning of the 21st we met him 
there. Our attorney objected to the protest, stating that we were not 
going any further with the discussion until he explained how he got 
around this 5-day requirement for filing the protest. 

He said, “The law is very clear on that point.” 

And the Government man turned to a calendar, and he said: “You 
see, the election was on December 21. ‘The protest was filed on the 
31st. Now, neither the date of the election nor the date of the protest 
count. December 23 and December 30 were Sundays, and Sundays 
don’t count. December 25 was Christmas, a holiday, and holidays 
don’t count. December 29 was Saturday, and the NLRB in Seattle 
doesn’t work on Saturday, so that day doesn’t count. December 24 
was Monday. It was the day before Christmas, and so close to Sunday 
that we decided to take a long Christmas weekend in there, so we 
didn’t open the office on Monday morning. So that day doesn’t count. 
So,” he said, “you see, that leaves the 26th, 27th, and 28th.” 

The regional director had cut 10 days down to 3. When asked for 
the authority for declaring Monday a holiday, the regional director’s 
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fieldman said that it was according to their rules and regulations. 
When asked to see a copy of the rules and regulations, the fieldman 
said they were not for i1 ‘ pe tion. they could not be seen, and they were 
really none of our business. 


It was not until May 1 of this past year that we finally received this 
formal notice from the NLRB sayil e, “Gentlemen, this is to inform 
vou that the objections to t election in this case have now been with- 
di i mn.” 

They didn’t give us any reason for withdrawing the protest. It is 
to } noted, however. that all of my employees entered that election, 
conducted by their own United States Government, in good faith, 
thinking that their wishes would be protected and respected. But, 
instead, they found the Government spending 414 months trying to 

validate their shes. 

In agreeing to have the question determined through an election, 

nat rally thought that wo ich ¢ lose the ease. This was particularly 


} } 
] 


true in our case because it had already run from June to December. 
And we consented to the election with all parties feeling that this 
would ulti lately and ce mpl tely settle the controversy. 

However, we were soon called into a hearing by the Government on 


the charges that we had discharged these three men for their attempts 
to organize a union, while ws ms vd consistently maintained that they 
were diel harmed for deliberately walkin o@ off the jn. 

In preparing our case fot this hearing. our attorney said to my 
partner a nd me, “Fellows, I want vou to get one thing firmly fixed in 
vour mind. Management seldom wins hearings with the National 


Labor Relations Board.” He said, “I think I explained to you once 
before that if you ever get called in ad one of these hearings you will 
be surprised to find that while you have to provide your own attorney, 
the NLRB will provide the attorneys to prosecute on the behalf of the 
union. 

He said, “What I haven’t told you before is that they will also 
prov ide the judge or trial examiner for the case,” 

How are you going to beat that kind of a system? You don’t 
beat it. Nor do you have your choice as to whether you are going 
through with one of these hearir is or not. You are subpenaed. 
Here is a copy of mine. I am not going to burden you with the 
detail of this sarees As you know, it ee us to produce all 
our records, frat ises, sales agreement s, all our books, showing total 
purchases and sales 4 for the year 1951, the sales that we made across 
the State line, and to other firms engaged in interstate commerce, 
a list containing names of all company employees, dates of hire, 
classifications, and so on, and so on. 

So on the morning of January 14, we packed our materials and 
moved into Caldwell. When we got into the courtroom, we found 
things very much as our attorney had described them. We could 
only ener 1 lawyer, but the NLRB _ flown 2 attorneys in from 
Seattle to prosecute this little store in Homedale. And they sent 
their own judge up from the NLRB ‘aa anch office in San Francisco. 
And I can assure you they didn’t lose their case. 

Here is a copy of the verdict filed against me. If you have never 
had the opportunity to read one of these in detail, it would be a real 
experience, I assure you. 
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Now, I got this thing on the morning of March 14, 1952. I abso- 
lutely couldn’t believe whet I read in here. I didn’t think that any 
Government employee or Government agency would so distort the 
facts in a case in ae to arrive at the kind of verdict that they 
wanted. They gave us the usual order here at the end—this is ito 
saying that we had violated the law, we wouldn’t violate it any more, 
and we are to post these notices in conspicuous places throughout our 
building for 60 days, tell all the public that we are guilty, and we 
are, of course, to reinstate the three men who had been discharged, 
with back pay to June 21, 1951. 

Well, we have refused to accept or post this Government order. 
We appealed the verdict to Washington, D. C. 

However, in appealing here we did not expect to get a reversal of 
the verdict, because we were appealing right back to the NL RB, 
and they are the ones that issued the verdict in the first place. 

As you know, however, they won’t let you take this kind of a case 
to a civil court or an open court until you have exhausted all rights 
of appeal nat the NLRB first. What they mean, I believe, is 
that you will definitely be exhausted before you ever get through all 
of their rights of appeal. And the closest court that can handle 
this case after Washington is finished with us is the United States 
Circuit Court of Appeals in San Francisco, another 750 miles away 
from my hometown. 

This is a system, Senator, a system that makes it so inconvenient 
and so uncomfortable and so expensive for a small-business man to 
stand up for his own rights that most knuckle under long before 
justice can be achieved. 

On November 4, 1952, we received our second verdict, this time di- 
rectly from the Board in Washington. The NLRB here in Washing- 
ton not only affirmed in all respects the decision of the Trial Exam- 
iner, but they went a step further and added conclusions of their own, 
basing these conclusions on facts that were contrary to actual undis- 
puted testimony in the record. The NLRB in Washington found us 
guilty for failing to get an order from the Wage St: abilization Board 
approving our profit- -sharing plan in Dee ember of 1950, when, as you 
know, the W age St: abilization Board didn’t even come into existence 
until January of 19 

This proved one ite to us. The Board here in Washington was 
rubber stamping the trial examiner’s verdict without even appraising 
the facts in the case. The money that we spent in appealing this to 
Washington was simply wasted. And, frankly, there are very few 
small businesses that have enough working capital that they can 
throw it away like that. 

They also issue one of these verdicts to be posted around our build- 
ing for 60 ds 1ys, and again order us to reinstate the employees with 
back pay to June of 19: Bl. And again we have refused to accept this 
verdict. We are not guilty of these c harges. 

On March 2, we were notified that the case had been turned over 
to the United States Circuit Court of Appeals, Ninth Circuit, in San 
Francisco. 

Now. I would like to backtrack for a moment and refer to this 
intermediate report filed by Mr. Howard Myers, trial examiner from 
the NLRB branch office in San Francisco. As I mentioned, the con- 
tents of this thing were very much of a surprise to me. The trial ex- 
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aminer here, for instance, on page 5, devotes considerable space to 
conclusions based on what he calls the credible testimony of a wit- 
ness called Stimmell; even though the transcript shows clearly that 
the witness gave false testimony which was only corrected late in the 
hearing when a document was produced in his own handwriting that 
forced him to refute his statements. Still the trial examiner gives 
full faith and credence to all of that man’s testimony, when actually 
he should have been completely discredited. 

In turn, whenever the trial examiner refers to either my partner or 
me, he has a very select choice of adjectives whenever he talks about 
the management's side of this thing. Here on page 6, for instance, he 
refers to us saying: 

Respondents testified that neither knew of the employees’ activities on behalf 
of the union until June 25, the day they received the letter announcing that the 
union represented a majority of the employees. This testimony is not credited. 
The demeanors of Radcliffe and Mancke while they were on the witness stand 
evidenced to the undersigned that they were withholding the true facts regard- 
ing the controversy. 

In other words, he says that by looking at us he knew we were lying, 
even though we were testifying under oath. 

And here on page 8, he says—notice his adjectives; I don’t know 
where he gets them all 





In view of the inconsistency and inadequacy of the respondent’s explanations 
for the discharges and respondents’ unconcealed antiunion prejudices, coupled 
with the unconvincing and unreliable testimony of Radcliffe and Mancke regard- 
ing the reasons for the dismissal. * * * 

Well, Senator, our testimony was that the three men packed their 
tools and walked off the job of their own choosing. The next day they 
came back, and we refused to reinstate them. We thought that was 
certainly adequate grounds for dismissal, and that was our sole testi- 
mony on the point. 

The trial examiner says that testimony is inconsistent, inadequate, 
unconvincing, and unreliable, 

The trial examiner here has conveniently overlooked the 1947 
amendment to the act. My attorney informs me that the 1947 amend- 
ment provides that the conclusions and findings of the trial examiner 
must be based on substantial evidence in the record. Nevertheless, he 
chooses to ignore your amendment, and he is supported by the Board 
here in Washington. 

Now, I would like to call attention again to the practices engaged 
in by the examiners, which in my opinion is perhaps the most serious 
objection to the law and the way that it is administered. It is the 
practice of examiners to deliberately discredit all of the testimony 
on the part of the employer and give full faith and credit to all of 
the testimony given on behalf of the union. This, I am told, becomes 
particularly serious and dangerous inasmuch as upon review by the 
circuit court of appeals the court must recognize that the law gives 
the trial examiner some discretion in this regard. 

In our case, we found that the trial examiner was not content with 
discouraging our contesting his findings and the verdict. They turned 
on a public relations barrage by releasing stories to the press regard- 
ing this verdict. Well, Senator, it is not particularly comforting to 
pick up the morning paper out at Boise and read bold type which says: 
“Homedale Firm Found Guilty by National Labor Relations Board,” 
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when you haven’t even had the benefit of a proper trial. But again, 
that is part of their system. Fortunately for me, I live in an area 
where this kind of propaganda is not popular, and I have been able to 
publicly combat these charges. 

However, in some sections of the country, as you know, a business- 
man would think twice before ever exposing himself to this kind of 
publicity. 

I have been contacted by farm equipment retailers from all 48 
States of the Union, asking that I include in my statement to this 
committee a plea for complete exemption from NLRB jurisdiction of 
local retail implement businesses. This plea is a result of my ex- 
perience and similar experiences of other small retailers. They make 
this recommendation feeling, apparently, that they would be willing 
to lose any protections available under the act in order to be exempt 
from the abuses that many of us have experienced in these matters. 
I submit their recommendation to you and if you wish, I will be glad 
to furnish to the committee the names and addresses of the small re- 
tailers making this request. 

In conclusion, I respectfully submit these recommendations. And 
I am going to read these directly from my statement. 

Recommendation No. 1: In all situations which require an investigation by 
the regional director or field examiners, the investigations should not be ex parte 
but should include a conference or at the very least a contact with the employer 
and all of his employees, giving the employer and all employees an opportunity 
to present their side of the controversy. 

Recommendation No. II: I recommend in the case of elections that the list 
of prospective voters, both those considered eligible and those considered in- 
eligible, be submitted to the NLRB at least 5 days prior to the election, and that 
the eligibility of the voters be determined at that time rather than after the 
election. Only in this manner can the ballot be really secret. 

I would like to emphasize that one, now that Senator Smith has 
come back, because earlier this morning he commented that to him 
one of the most important things in the ‘entire act was preserving the 
secret ballot for employees. And, as you may recall in the one in- 
stance that I mentioned here, there was only one challenge, and that 
man felt that he was very definitely intimidated and coerced because 
if it was necessary to open his ballot everyone would know exactly 
how he voted. In other words, that man did not have a secret ballot. 

Recommendation No. III: Under the present procedure, a small business has 
no practical opportunity to have its case reviewed by a local court or obtain 
trial de novo. I recommend that the procedure be changed to permit an em- 
ployer to have his day in court and to have his case reviewed by trial by jury 
where facts are in dispute. 

Recommendation No. IV: A complete separation of the administrative, prose- 
cuting, and judicial functions provided by the act. 

Recommendation No. V: That public confidence be restored in the agency by 
a complete change in the personnel throughout. 

I would like to emphasize the last recommendation to cure the fa- 
naticism and the prejudice, whether conscious or otherwise, existing 
in the so-called lower echelons of the NLRB. These are the persons 
who actually contact the public, who make the findings, and who lay 
the foundation in such a manner that appellate jurisdiction is most 
difficult. 

Until such personnel have been purged of their current approach, 
whether it is called social philosophy or just plain bias, there must 
be some intermediate opportunity for a day in court, and for a fair 
trial. 
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By the time the examiner gets through with the record, such ap- 
pellate jurisdiction is futile. "This is manifest by even a casual read- 
ing of these findings, in which the guiding star is that every union 
witness has a halo and every American citizen in business is a rogue. 

In closing, I want to file with this committee a statement on behalf 
of my attorney, Mr. Eli Weston of Boise, Idaho. Arrangements for 
filing this statement have already been made with the committee staff. 

Should I leave these right here, Senator Smith ? 

The Cuarrman. Just file them with the recorder. 

Mr. Rapcuirrye. Gentlemen, I want to take this opportunity to thank 
you very much for allowing me to present this testimony. 

The Cramman. Mr. Radcliffe, I regret that I was called out for 
another committee hearing. 

I especially wanted to be here when you testified, because my good 
friend, Senator Welker, says he knows you very well, and also Mr. 
Emmond, who was here this morning, and whom I have known for 
some time. 

Mr. Rapcuirre. They have been very helpful to me, sir. 

The Cuarmman. They both spoke very highly of you, and IT am 
glad to address this personal appreciation to you for being with us. 

I will examine your testimony with a great deal of interest. 

Senator Gotpwarter. Having presided during most of your testi- 
mony, I want to, now that I am merely a member of the committee 
and not a chairman, thank you for coming here from Idaho and mak- 
ing a statement which I think both labor and management should 
listen to. Because I think in your testimony is wrapped up the whole 
public objection to what has been going on between labor and manage- 
ment. And I commend you for your courage and thank you for 
coming in here as a freedom-loving westerner to tell us about it. 

Mr. Rapeuirre. Thank you very much, Senator. 

(The prepared statements of Mr. Radcliffe and Mr. Weston are as 
follows:) 


STATEMENT oF C. W. Rapcrirre, HoMEDALE Tractor & EQUIPMENT Co., 
HOMEDALE, IDAHO 


Mr. Chairman and gentlemen of the committee, my name is Cyril W. Radcliffe, 
of Homedale, Idaho. I am a copartner in the Homedale Tractor & Equipment 
Co., a retail implement store engaged in the selling and servicing of farm equip- 
ment, testifying on behalf of my firm and upon request of the National Retail 
Farm Equipment Association, with which I am affiliated. 

My partner, Mr. Wilbur Mancke, and I formed our partnership in 1946 when 
we bought out a small farm implement store at Tinley Park, Ill. In 1948 we 
sold our store in Illinois and moved our operations to Homedale, Idaho, where 
we have been located ever since. At the present time we have about 15 full-time 
employees in our one operation. 

Homedale is a small rural community of just under 1,500 people located on 
the south bank of the Snake River in southwestern Idaho. Our community has 
no large industries and until June of 1951 there had never been any activity on 
the part of organized labor in our area. 

My appearance here is to review the experience that I have had during the 
past 20 months in my own business operation. I wish to make it clear that I 
am not opposing attempts made by the union to organize my employees, for cer- 
tainly that is their privilege. I want to place particular emphasis on the part 
played by the Federal Government through its agency, the National Labor 
Relations Board. 

We have a very fine group of men working for us. However, in the summer 
of 1951 there were 2 or 3 incorrigibles in the lot who couldn’t keep up with their 
fellow workers. Apparently they thought that by turning to organized labor 
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they could better their own individual positions. One of these men called a 
secret meeting in his home on the night of June 4 and asked the other shop em- 
ployees to attend. 

I want to refer to the calendar in discussing this case because the date became 
very important. This first secret meeting was on June 4 and a second secret 
meeting was held on the night of June 13, again at this employee’s home. On 
the second occasion the union organizer from Boise, about 40 miles away, was 
invited in to explain the benefits that they might hope to get by organizing. The 
management knew nothing of these meetings. 

Shortly after June 4, we noticed a very decided drop in morale in our shop. 
There was a lot of whispering and talking going on that we couldn’t understand, 
so we decided to call the boys together and talk to them about it. On the night 
of June 20 we held a store meeting. 

We said, “Fellows, whispering and talking is going on and service to our 
customers has slipped. Customers are complaining. When we charge a customer 
for an hour of labor, we want to see to it that he gets an hour of labor.” We 
didn’t mention any of them by name, but we said “This must absolutely be 
changed and if the shoe fits, put it on.” We closed the meeting that night by 
saying, “We are determined to render service to our customers. We are not 
going to fire anyone or ask for anyone’s resignation, but the doors of the office 
will be open tomorrow morning, and we will accept the resignation of anyone who 
doesn’t want to work under these conditions of employment.” 

The next morning I got to work at about 8:30 and I found that three men 
had put the shoe on. It fit, and they had come at 8 o’clock in the morning, 
picked up their tools, coveralls, and personal belongings and had walked off 
the job. They deliberately and voluntarily quit without saying a single thing to 
the management nor the shop foreman who was standing right at the door 
when they walked out. 

We learned later that they went straight to union headquarters in Boise and 
complained that we were getting tough with them. The union official there, so 
we are informed, advised them to back out to Homedale and go back to their 
jobs. 

The next morning, June 22, when I got to work, there were all three men with 
their tools and coveralls back in place and they were working. I called them 
individually into the office and said “What happened yesterday?” They said, 
“Oh, we just took the day off.” I said, “Fellows, as far as I’m concerned, when 
you walked out of here yesterday, you terminated your employment.” I gave 
them their checks and released them. The next day, June 23, the union wrote 
us a letter by registered mail which we received Monday, June 25. I’d like to 
ask you to keep that date in mind because the receipt of that letter was the 
first that we ever knew that a union was interested in our place of business. 

That letter said, “Take notice that the International Association of Machinists, 
Local No. 1491, alleges a majority representation of those employees in your 
shop who are performing work that comes within the jurisdiction of the Inter- 
national Association of Machinists.” <A copy of this letter was sent to the 
National Labor Relations Board in Seattle. The union proceeded to file charges 
that we had discharged these three men for their attempts to organize. 

The Government immediately sent an investigator down from Seattle to 
investigate these charges. Now, how does the NLRB investigate? This Govern- 
ment man came straight to union headquarters in Boise and asked for the details 
of the dispute. The union told him the story—their side of it. Then in the 
evening they brought the investigator out to Homedale and let him talk to 
these men who had been discharged. Naturally these men were disgruntled and 
their story jibed with the union’s right down the line. 

We have a rather peculiar geographical setup in Homedale. As I mentioned, 
we are on the south bank of the Snake River, and about the only way you 
ean get into town from Boise is to cross the big bridge on the Snake River. Our 
store is located right at the end of the bridge so that you have to go past it as 
you come into or leave town. However, as many times as this Government 
investigator came to Homedale, never once did he talk to any of my employees 
except the three who had walked off the job. Never once did he set foot inside the 
door to see what kind of a place of business we operated. Never once did he ask 
to meet the management that he was prosecuting. He was satisfied that the 
union’s story was the whole story, and he went back to Seattle and prosecuted 
the case on that basis. 

The activities on the part of the Government went on for about 6 months. We 
consented to an election to see whether our employees wanted a union or not. 
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This election was set up for December 22. I am sure that you are familiar 
with the notices which are used. They are sent out about 2 weeks ahead of 
time to be posted in conspicuous places throughout the place of business. 

The third paragraph of the notice is headed “Secret Ballot” and says, “The 
election will be by secret ballot. Voters will be allowed to vote without inter- 
ference, restraint, or coercion.” 

But the fallacy in that statement is on down where it says, “Challenge of 
voters.” Right up to the minute that any employee goes up to cast his ballot, 
if they want to challenge that man’s ballot, his ballot is put into an envelope 
and the man’s name is signed on the outside. One of my men was considered 
to be a known antiunion vote and they challenged him. I argued with the Gov- 
ernment official for half an hour as to whether that man was going to have to 
sign his ballot. I pointed to this notice which was still hanging on the wall 
and said, “For 2 weeks you have been promising a secret ballot and now you 
say that this employee is going to have to have his name on it.” I called his 
attention to this sample ballot which says, “United States of America, official 
secret ballot for employees of the Homedale Tractor & Equipment Co., Home- 
dale, Idaho.” 

We in America have grown up on the promise that our rights will be pro- 
tected by secret ballot. Nevertheless, after half an hour of futile argument, 
the Government man said: “If this man is going to vote, he is going to have 
his name on it.” And that is what happened. 

Gentlemen, it is important for all of us to know and remember that there is 
no such thing as a secret ballot in America today when our Government can 
say, “You will sign it or you won’t vote.” 

As soon as the election was over, the union representative and myself returned 
to the voting room and were informed that the election had been decided against 
union representation. I immediately asked the Government man what was 
going to be done with the ballots. He said that he would take them back to 
Seattle. He advised that either side had the right to protest the election within 
5 days and that if he didn’t hear from either within 5 days, the ballots would 
be destroyed. He asked if that was clear. I stated that it was and the union 
organizer standing beside me agreed that it was clear. 

This was on December 22, 1951. Then December 23, 24, 25, 26, 27, 28, 29, 
and 30 passed during which time I was watching the mail to see if anything 
happened. Finally, on December 31, 10 days after the election, the union filed a 
protest. I have here the official copy of the protest filed against us. Turning 
to the back page we find that it says, “Dated this 3lst day of December 1951 at 
Seattle, Wash.” It says further, “‘The petitioner (that is the union) herewith 
specifically moves the Board to set aside the election held on December 22, 1951, 
for the reasons set forth above.” 

What were the reasons for wanting to invalidate this election? Unfair labor 
charges filed against us as follows: “Granting to the employees in the unit free 
use and access to company-owned machinery and equipment to be used for the 
employees’ personal use.” 

In the 7 years my partner and I have been in business together, it has always 
been our policy to let our employees use company equipment. In 1951, after 7 
years of that policy, this practice is listed as an unfair labor charge against us 
in order to invalidate an election. For instance, if one of our men wants to move 
his household goods across town, we let him use our big truck. If he wants 
to plow his. garden in the spring, he borrows one of our used tractors and a plow 
and gets the job done. If he wants to overhaul his personal automobile in 
the evenings or on weekends, he brings it into our shop and uses our shop and 
tools. That has always been our policy. 

Once again the Government sent a man down from Seattle to investigate this 
protest, and again he went straight to the union headquarters in Boise. Again 
the union official brought him to Homedale in the evening, with no knowledge on 
the part of the management, and they talked to my employees. This time, how- 
ever, there was a difference. We did get to see this Government man. He asked 
our attorney if he would call the two partners of this business into Boise for a 
consultation. So, on the morning of February 21, we met in our attorney’s 
office. 

Our attorney objected to the protest stating that we were not going any fur- 
ther with the discussion until the Government man explained how he got around 
the 5-day-requirement period granted for protesting the election. He called 
attention to the fact that the law is clear on that point. Turning to the calen- 
dar, the Government man said: “You see, the election was held on December 
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22, and the protest was filed on December 31. Neither the day of the election nor 
the day of the protest count. December 23 and 30 were Sundays, and Sundays 
don’t count. December 25 was Christmas, a holiday, and holidays don’t count, 
December 29 was Saturday, and the National Labor Relations Board doesn’t 
work on Saturday in Seattle, so that day doesn’t count. December 24 was Mon- 
day; it was the day before Christmas and was so close to Sunday that we 
decided not to open our office in Seattle on Monday, so that day doesn’t count. 
So that leaves December 26, 27, and 28.” The NLRB regional director had cut 
10 days down to 3. 

When our attorney asked the regional director’s fieldman for the authority 
for declaring Monday a holiday, he was told that it was by the Board’s rules 
and regulations. When asked to see the regulations the fieldman said they were 
not for inspection, and they could not be seen, and that they were really none 
of our business. 

It was not until May 1 of last year that we received a formal notice from the 
NLRB in Seattle regarding this matter. It says, “This is to inform you that 
the objections to the election in this case have now been withdrawn.’ They 
did not give us any reason Whatever for dropping it. It is to be noted, however, 
that all of my employees entered the election conducted by the United States 
Government, in good faith, thinking that their wishes would be protected and re- 
spected. Instead they found their Government spending 4%4 months trying to 
invalidate their wishes. 

In agreeing to have the question determined through an election, we naturally 
thought that would close the case. We assumed that the union’s failure to win 
the election precluded any possibility of future bargaining. This should me 
particularly true in our case, as it had run from June to December, and we 
consented to the election with all parties believing that this would ultimately 
and completely settle the controversy. 

We were soon called into a hearing by the Government on the charges that 
we had discharged these men for their attempts to organize a union, while we 
had consistently maintained that they were discharged because they deliberately 
quit their jobs. In preparing our case for this hearing, our attorney advised us 
as follows, “Fellows, I want you to get one thing firmly fixed in your minds, 
management seldom wins hearings with the National Labor Relations Board. 
I think I have told you in the past that if you are ever called in for one of these 
hearings, that you will be surprised to find that while you have to provide 
your own attorney, the Government will provide the attorneys to prosecute the 
case for the union. What I haven’t told you is that they will also provide the 
judge or trial examiner for the case.” Now, how are you going to beat that kind 
of system? You don't. Nor do you have a choice as to whether you are going 
through with one of these hearings. You are subpenaed. Here is a copy of mine. 

I will not bother you with the entire contents of the subpena, but as you prob- 
ably know, it required us to produce all of our books and records, correspondence, 
franchises, and sales agreements, showing everything the company bought, sold, 
or serviced, with dollar volume of purchases, for the year 1951; it also required 
a list containing the names of all company employees as of June 1, 1951, indi- 
cating job, classifications, dates of hire, ete. 

So on the morning of January 14, we packed our office and moved to Cald- 
well, Idaho. We could only afford one attorney. NLRB had flown two attorneys 
in from Seattle to prosecute this case, and they sent their judge up from the 
National Labor Relations office in San Francisco and I assure you they did 
not lose the case. Here is a copy of the verdict I received in March of 1952, 
Those of you who have never had a chance to read one of these should review 
these 11 pages. In these 11 pages the trial examiner for the NLRB has accepted 
the evidence presented by the union. He has ignored just as completely all of 
the evidence on behalf of the management. As far as the NLRB is concerned, 
there is still only one side to this story. The order issued required us to post 
notices stating that we had violated the law and would not violate it again, 
and that we would offer the three incompetent men who walked off their jobs 
full reinstatement and back pay to June 21, 1951. 

Gentlemen, we have refused to accept or post this Government order. We 
appealed this verdict to Washington. We did not expect to get a reversal of the 
opinion on this appeal because we were appealing to the same Government agency 
that issued the verdict in the first place. As you know, however, they won’t let 
you go to a civil court until you have exhausted all rights of appeal through 
the NLRB first. What they mean, I believe, is that you will definitely be ex- 
hausted before you ever get to a court of law. The closest court that can 
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handle our case after the NLRB in Washington is finished with us is the United 
States Circuit Court of Appeals in San Francisco. This is a system, gentlemen, 
a system that makes it so inconvenient and so uncomfortable and so expensive 
for a small-business man to stand up for his own rights that most of them 
knuckle under long before justice can be achieved. 

On November 4, 1952, we received our second verdict, this time directly from 
Washington, D.C. The NLRB in Washington not only affirmed in all respects the 
decision of the trial examiner, but went a step further, and added conclusion of 
its own, basing these conclusions on facts that were contrary to actual undis- 
puted testimony in the record. 

The NLRB in Washington found us guilty for failing to get an order from 
the Wage Stabilization Board approving our profit-sharing plan in December 
1950, when, as you know, the WSB did not come into existence until January 1951. 
This proved one thing to us. The trial examiner’s verdict was being rubber- 
stamped without appraisal of the facts in the case. The money we spent in 
appealing this to Washington was wasted. Washington issued a second order 
about the same as the first one, ordering that we reinstate the men, post notices 
and pay back pay, etc., which we refused to do. On March 2 we were no- 
tified that the case had been turned over to the United States Circuit Court of 
Appeals, Ninth Circuit, at San Francisco. 

I would like to backtrack for a moment and refer to the intermediate report 
filed by the trial examiner, Mr. Howard Myers, of the San Francisco branch office 
of the NLRB. This report was recived by me on March 14, 1952. Its contents 
were, to say the least, most surprising. I could not believe that any Government 
agency or Government employee would so distort the facts in a case. 

The report refers throughout to the discredited testimony of the management 
and the accredited testimony of witnesses for the union. For example, the trial 
examiner devotes considerable space to conclusions based on the “credible 
testimony” of a witness named Stimmell, even though the transcript shows 
clearly that the witness gave false testimony which was only corrected late 
in the hearing when a statement in his own handwriting was produced which 
forced him to refute his earlier statements. The trial examiner conveniently 
overlooked the fact that the witness gave false testimony, which should have 
completely discredited him. 

The three discharged employees were held in high esteem by the trial examiner, 
much higher, I assure you, than they are generally regarded in their own Home- 
dale community. The trial examiner, however, used a select choice of adjectives 
in referring to me or my partner. For example, the report states, “Respondents 
testified that neither knew of the employees’ activities on behalf of the union 
until June 25, the day they received the letter announcing that the union rep 
resented a majority of the employees. This testimony is not credited. The 
demeanors of Radcliffe and Mancke while they were on the witness stand evi- 
denced to the undersigned that they were withholding the true facts regarding 
the controversy.” In other words, the trial examiner could tell by looking at 
us that we were liars. The report further states, “In view of the inconsistency 
and inadequacy of the respondent’s explanations for the discharges and respond- 
ents’ unconcealed antiunion prejudices, coupled with the unconvincing and un- 
reliable testimony of Radcliffe and Mancke regarding the reasons for the 
dismissal - 

Gentlemen, there was absolutely nothing inconsistent or inadequate about our 
explanations for the reasons of dismissal. The three men walked off the job, 
they took their tools, coveralls, and personal belongings and they were gone 
without any excuse. This seemed to us reasonable ground for terminating em- 
ployment. That was our testimony and I don’t think there is anything inadequate 
about it. 

I want to refer to a paragraph of the report on which the entire case hinged. 
Keep in mind that this hearing was to determine whether we know about the 
union when we discharged the three men on June 22 or whether we first learned 
of it on June 25, the day we received the letter from the union. 

Ordinarily in this country if anyone files charges against you, they must pro- 
duce evidence to substantiate those charges before you are adjudged guilty. 
Although the trial examiner in this case admits in the verdict that there was 
no evidence to support the charges made by the union, he nevertheless found 
us guilty of those charges. He says, “Even if there was no direct evidence of 
respondents’ knowledge of the employees’ union activities prior to the June 20 
meeting, it is reasonable to conclude from the fact that during a period of about 
8 weeks prior to June 20, the employees had held two organizational meetings in 
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a small community in which respondents’ establishment is located, and had dis- 
cussed the union in respondents small shop, that respondents knew of the employ- 
ees’ union activities prior to June 20.” 

In other words, even though the trial examiner specifically states there is 
no direct evidence in the record to support the charge, since we lived in a small 
town we must have known about any meetings that took place. Gentlemen, it 
is a serious thing when our Government can find a citizen guilty simply because 
he lives in a small town. I understand from my attorney that this practice of 
making findings not supported by evidence, engaged in by the examiners, was 
supposed to have been corrected by the amendment contained in subparagraph 
(f) of section 10 of the Labor-Management Relations Act of 1947. I under- 
stand that amendment provides that all conclusions and findings by the examiner 
must be supported by substantial evidence in the record. The examiner in our 
case, with the approval of the Board, paid no attention to your 1947 amendment. 

I would like to call your attention again to the practices engaged in by ex- 
aminers which, in my opinion, is perhaps the most serious objection to the law 
and the way it is administered. It is the practice of examiners of making find- 
ings not supported by evidence. For example, deliberately discrediting all of 
the testimony on the part of the employer and giving full faith and credit to 
all of the testimony on behalf of the union. This, I am told, becomes particularly 
serious and dangerous inasmuch as upon review by the Circuit Court of Appeals 
the court must recognize that the law gives the trial examiner some discretion in 
this regard. 

In our case, we found that NLRB was not content with discouraging our con- 
testing their findings and verdicts. They turned on a public-relations barrage 
by releasing charges of our guilt to the press. It is not especially comforting 
to pick up the morning paper and read bold type saying, “Homedale firm found 
guilty by National Labor Relations Board” when you have not even had the 
benefit of a proper trial. Fortunately for me, I live in an area where this 
propaganda is not popular and I have been able to publicly combat these charges. 
In many areas in the country, however, a businessman would think twice before 
exposing himself to this kind of publicity. 

I have been contacted by farm-equipment retailers from all 48 States asking 
that I include in my statement to this committee a plea for complete exemption 
from NLRB jurisdiction of local retail business. This plea is a result of my 
experience and similar experiences of other small retailers. They make this 
recommendation feeling apparently that they would be willing to lose any pro- 
tections available under the act in order to be exempt from the abuses that many 
of us have experienced in these matters. I submit their recommendation to you 
and, if you wish, I will be glad to furnish to the committee the names and ad- 
dresses of the small retailers making this request. 

In conclusion, I respectfully submit these recommendations: 


RECOMMENDATION NO. I 


In all situations which require an investigation by the regional director or 
field examiners, the investigations should not be ex parte but should include a 
conference or at the very least a contact with the employer and all of his em- 
ployees, giving the employer and all employees an opportunity to present their 
side of the controversy. 

RECOMMENDATION NO. II 


I recommend in the case of elections that the list of prospective voters, both 
those considered eligible and those considered ineligible, be submitted to the 
NLRB at least 5 days prior to the election, and that the eligibility of the voters 
be determined at that time rather than after the elecion. Only in this manner 
can the ballot be really secret. 


RECOMMENDATION NO. III 
Under the present procedure, a small business has no practical opportunity 
to have its case reviewed by a local court or obtain trail de novo. I recommend 


that the procedure be changed to permit an employer to have his day in court 
and to have his case reviewed by trial by jury where facts are in dispute. 


31346—538—pt. 2——-84 
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BECOMMENDATION NO. IV 


A complete separation of the administrative, prosecuting and judicial func- 
tions provided by the act. 
RECOMMENDATION NO. V 


That public confidence be restored in the agency by a complete change in the 
personnel throughout. 

I would like to emphasize the last recommendation to cure the fanaticism and 
the prejudice, whether conscious or otherwise, existing in the so-called lower 
echelons in the NLRB. These are the persons who actually contact the public, 
who make the findings and who lay the foundation in such a manner that 
appellate jurisdiction is most difficult. Until such personnel have been purged of 
their current approach, whether it is called social philosophy or just plain bias, 
there must be some intermediate opportunity for a day in court and for a fair 
trial. By the time the examiner gets through with the record, such appellate 
jurisdiction is futile. This is manifest by even a casual reading of the findings 
where the guiding star is that every union witness has a halo and every Amer- 
ican citizen in business is a rogue. 





STATEMENT OF Err A. WESTON, COUNSEL FOR IDAHO PERSONNEL SERVICE, INC. 
Boise, IDAHO 


My name is Eli A. Weston. I am an attorney at law practicing in the State of 
Idaho with offices in Boise. I am counsel for the Idaho Personnel Service, an 
employers’ association incorporated under the laws of the State of Idaho, with 
its principal office also in Boise. In the practice of law my work for the past 
several years has been concentrated in the field of labor relations. 

Boise is a city of approximately 50,000 located in the center of an agricultural 
area with no large employee groups and practically no industrial operations, 
We have 2 or 3 manufacturing establishments, 1 manufacturing farm machinery, 
® sugar mill and several lumber mills, in the outlying districts, the highest 
employee group being approximately 100 employees. My observations will, 
therefore, be confined to my experiences under the Taft-Hartley Act as it operates 
in this setting. 

We all agree that the primary purpose and need for any labor law was and 
still is to establish a feeling of harmony and cooperation between management 
and labor so as to give to the American workman the greatest possible income 
consistent with a sound economy, and at the same time to give the American 
employer the greatest possible income, also consistent with a sound economy. 

The real answer to peaceful labor relations is less law and more bargaining. 
All of the amendments proposed and all of the corrections suggested, if made, 
will accomplish nothing until the National Labor Relations Board and the 
personnel working under it can gain the public’s confidence and respect and the 
confidence and respect of both management and labor. This means a complete 
change in the membership of the Board and its personnel. 

As I review the testimony given before this committee by attorneys and 
others from different sections of the country, it strikes me that the regional 
directors under the NLRB modify their policy and approach to the problems to 
suit themselves in their own region. I would like to briefly mention what hap- 
pens in our region. 

ELECTIONS 


The Labor-Management Relations Act purports to give the employees a right 
to an election even though the request for bargaining has been made by a 
single union. By the Board's regulations and custom and practice the em- 
ployees are deprived of this right whenever the union, by a mere whim or fancy, 
files an unfair-labor charge against the employer. To illustrate: 

If the union, after making its original campaign to organize the employees 
and after the employer has consented to an election, decides that it has lost its 
chance to win the election, or if there is any doubt in the union’s mind, they 
immediately withdraw their request for an election and file charges against 
the employer, alleging that the employer has interfered and failed to cooperate. 
A hearing is then held upon the unfair-labor charges and in every instance, 
without fail, the employer is ordered to bargain with the union without an 
election. My experience before the Board in this type of case convinces me 
that any defense that may be interposed is hopeless and the Board will render 
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a decision against the employer on all occasions and upon the most scant and 
questionable evidence. 

This method deprives both the employees and the employer of the basic right 
set out in the act—-the right to have the question determined through an elec- 
tion. The net result of this practice gives rise to the incongruous situation of 
forcing the employer, in many instances, to bargain with the union when a 
minority, and in 1 or 2 instances in my experience, where no employees are at the 
time of the bargaining members of the union. 

I believe that the reasoning behind the 1947 act, wherein the employer has 
been given the right to have the question of representation determined by an 
election, is based on the assumption that a secret election conducted under 
the supervision of the Board should provide the most democratic and fair way 
of determining the question, and it gives the employees the uninterfered-with 
right to vote his desire. If there has been any influence or duress on the part 
of the employer prior to the election, the employee has the right to ignore the 
same and vote his conscience. By the same reasoning, if there has been some 
duress, coercion of, or pressure upon the employee by the union prior to the 
election, the employee may ignore this and vote as his conscience dictates. In 
other words, this is the best method, according to the committee report, to 
determine the question once and for all, and I do not think the trial examiner 
should have the right to deprive the employees and the employer of the privilege 
to vote on the question. 

EX PARTE INVESTIGATIONS 


Under the Labor Relations Act the Board, through its regional director, is 
given the exclusive right to determine the proper unit for the purpose of col- 
lective bargaining. The act also provides that the employer may have a hearing 
prior to an election to determine the proper unit and a preelection conference to 
determine the employees entitled to vote. The act does not give the employer 
a right to a hearing on the question of what employees are entitled to vote but, 
on the other hand, provides that the regional director may make an ex parte 
investigation of this question, with his decision on the question being final. 

In almost every case, this question becomes important and I feel that the 
employer should have a right to appear before the investigators, present his side 
of the story and show, wherever the facts warrant it, that the employee is, 
or is not, entitled to vote. In other words, the employer should have his day in 
court or his opportunity to be heard on this important question. 


DISCRETIONARY POWERS OF TRIAL EXAMINERS 


The discretionary power of the Trial Examiner is perhaps the greatest weak- 
ness in the administration of the law. This is because of the fact that the 
Trial Examiner, in receiving testimony and in making his findings of fact and 
conclusions of law, has considerable discretion. With this discretion he can 
decide any case almost any way that he wishes. For example: The Trial 
Examiner can find that all of the witnesses appearing on behalf of the employer 
are evasive, withhold the truth, shifty or deliberately falsifying, while all the 
witnesses on behalf of the union are responsible, credible, unimpeachable and 
telling the truth. Upon any appeal the court is helpless unless the employer 
can show a violent and flagrant abuse of the Trial Examiner’s discretionary 
powers. This is almost impossible to do on appeal where the record is made 
by the Trial Examiner. 

This weakness is particularly dangerous where you have not only discretionary 
power but where it is left in the hand of one who is biased and prejudiced. Our 
experience indicates clearly that trial examiners in our region are biased in 
favor of the labor unions. This is so serious in my own experience that I find 
that in the 15 years of practice before the Board, with perhaps 200 cases, I 
have never had a finding of a Trial Examiner set aside by the National Labor 
Relations Board nor, in fact, have I had a Trial Examiner’s report even modi- 
fied by the Board. Frankly, you just cannot win a case in this situation. 

In closing I would like to make a comment on some of the amendments pro- 
posed and, of course, my comments are to be considered in the light of how 
these amendments affect employers in my area. 


PICKETING 


By reason of several recent Supreme Court cases the court has ruled that 
picketing for an unlawful purpose, even though it be peaceful, may be enjoined. 
To avoid these decisions the unions in our area have picketed under the guise 
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of picketing for organizational purposes, claiming that such a purpose is legiti- 
mate and lawful and therefore cannot be enjoined. I believe that this type of 
picketing is a subterfuge and an attempt to evade the principle established by 
our Supreme Court and this evil should be corrected by an amendment making 
recognition or organizational picketing an unfair labor practice unless the union 
has been certified by the Board. 


FEAT HERBEDDING 


It appears that the recent Supreme Court decisions on the question of feather- 
bedding, and some Board decisions, have nullified the intent of the act. The 
act should be amended and clarified to make it unlawful for the union to demand 
money for services not desired nor deemed necessary or for services not actually 
performed 

SECONDARY BOYCOTT 


I am opposed to weakening the present provision in the act pertaining to 
secondary boycott, or any other provision that would permit the union to go 
outside the sphere of the immediate labor dispute to penalize an innocent party 
or to force someone who has nothing to do with the labor dispute to do some- 
thing against his will. 

I believe that the secondary boycott provisions of the law should be straight- 
ened. The law as now construed permits action by individual employees or in 
some instances by small numbers, and they are not considered concerted actions. 
I believe the word “concerted” should be clarified or omitted from section 
8 (b) (4). 

FREE SPEECH 


In my experience the provisions of 8 (c) of the act have been distorted and 
misconstrued by the Board. First, they have limited its application to only 
certain types of cases and have refused to apply it in representation cases or 
pre-election speeches and have distorted its intent in developing the captive 
audience doctrine. 

I believe the employees are sufficiently familiar with the labor laws, either 
through their own knowledge or through information give to them by the labor 
organizers, to the point where any speeches made by the employer or the union, 
if within reason, should be permitted. These speeches should not be restricted 
by the Bord’s rulings or technical decisions. 


DECERTIFICATIONS 


I believe the decertification provision of the act should remain as presently 
provided. However, in my experience and to my knowledge no one has ever 
been able to prevail in a decertification election in our area. 

What usually happens upon a decertification petition, after the petition has 
been filed, the union files a complaint against the employer alleging that the 
employer has committed an unfair labor practice by influencing employees to 
apply for decertification and if the employer so much as advises the employees 
to consult an attorney or makes any suggestions as to how to file the decertifi- 
cation petition the Board will find the employer guilty and, pending the decision, 
refuse to conduct the election. I believe this situation should be corrected to 
give the employees the absolute right to decertification in case they should 
petition. 

STATE’S POWER 


I believe the growing trend on the part of our Government to preempt the 
field of labor relations and the further threat of invading the State’s rights to 
settle its own labor disputes is both alarming and dangerous. If something is 
not done to halt this trend the States will be completely deprived of any right 
to legislate on this question and the Federal Government will have to establish 
a federally operated police force. 

The assumption of jurisdiction by the Board over local retail business is ex- 
tremely burdensome and expensive to retailers in my area; and if continued 
and extended, will threaten the very existence of many of them. One of my 
clients, the Homedale Tractor & Equipment Co., which case was presented to 
your committee by Mr. C. W. Radcliffe, of Homedale, Idaho, is a typical example. 
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UNLAWFUL STRIKES 


I believe the penalty against one who strikes during the 60-day waiting 
period should be written in the act. This has a salutary effect and inhibits to a 
great extent wildcat strikes and makes more effective the cooling off period 
which, in turn, encourages settlements during the 60-day waiting period. 


DAMAGE SUITS 


I believe the present provision holding the unions liable in case of unlawful 
strikes or other unlawful practices should be retained in the act. This pro- 
vision in the law has made the unions assume their responsibility and in some 
instances has deterred them from quickie and wildcat strikes. 


CONCLUSION 


It is my considered opinion that all of the amendments suggested by either 
management or labor, or the public, will be of little or no avail or benefit 
until the philosophy and present thinking of the members of the Board and its 
employees has been changed. We must have complete confidence in the Board 
and its employees and I firmly believe the only solution to this entire question 
is to scrap the present Board and all of its employees and start over. 

As a matter of principle and sound government, consistent with our Federal 
system and local self-government, the responsibility and authority over labor 
relations should be returned to the States. The field of labor relations is defi- 
nitely a local matter. Violations of good labor relations practices are local. 
The remedies have to be applied locally. Unless this is done and the rights 
established in section 7 are enforced by private suits in the courts, abandoning 
completely the administrative agency approach, I fear deeply that the conse- 
quence will be eventual Federal control of every element of union-management 
relations, involving the content of union contracts and their detailed admin- 
istration. 

The Cuatrman. We have one more witness this morning, Mr. Harry 
B. Purcell. I think we can take care of our hearings today by listen- 
ing to Mr. Purcell now. 


STATEMENT OF HARRY B. PURCELL, INDUSTRIAL RELATIONS 
MANAGER, THE TORRINGTON CO., TORRINGTON, CONN. 


Mr. Purcet. Senator Smith and gentlemen of the committee, my 
name is Harry B. Purcell, and I am industrial relations manager 
of the Torrington Co., Torrington, Conn. Our company is in the 
metal products industry. 

You may want to know that we are engaged in the manufacture of 
industrial needles, needle bearings, bicycle parts, and other metal 
specialty products. 

I think you should know that I am not an attorney. Iam here this 
morning somewhat in the role of a pinch-hitter, in that, as you will 
see from your agenda, I am taking another gentleman’s place. And 
T have no desire to burden you with a repetition of my prepared state- 
ment. You have a copy of that, and I understand from the Senator 
who acted as chairman while you were out that that will be incor- 
porated in the record. 

The CuHamrman. Yes; that will be incorporated in the record. 

Mr. Purcet. I want to apologize again, however, for having 
referred briefly in my prepared statement to my own personal back- 
ground. I did want to mention, because I thought it might be of 
particular interest to you, and perhaps dissuade some members of the 
committee from thinking that I am just another voice of management, 
that I have had the opportunity of viewing this labor-management 
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problem from several vantage points; not too long ago as a wage 
earner myself, and then later as a law-enforcement officer for the 
United States Department of Labor; and then after that, as an indus- 
trial rel: ations manager. 

The Cuamman. How long were you in the Departmen? of Labor? 

Mr. Purceitzi. I was in the Department of Labor, Senator, the 
Wages and Hours Division and Public Contracts Division, for about 
4 years. The latter part of that term, together with another year, 
I spent with the regional War Labor Board in Boston. That was 
the War Labor Board of the Second World War, not the recent Wage 
Stabilization Board. 

I mention, too, in my prepared statement that my father was 
president of his local union, that he was a barber, and that my brother 
was a union organizer for John L. Lewis’ district 50 of the United 
Mineworkers. And I mention that so that you would know I have not 
just been exposed to one set of standards in this great dispute, and 
not just to one set of emotions. I was considered by the rest of the 
family something of a black sheep because I couldn’t quite agree with 
them that the angels were always on the side of labor, as they did. 
And I guess I was something of a curiosity, too, in the Government, 
in the Department of Labor, because I always seemed to be debating 
with them what seemed to be their view that management was always 
guilty before they even picked up their briefcase to go out to make 
the investigation. 

It might be interesting to you to know that within the past several 
years my brother and my father both have joined me in the philosophy 
that I have maintained for some time, and that is that management 
is every bit as honest as any other group. And my brother now is a 
representative of management. But enough about my personal 
background. 

I want to apologize, too, for having made quite a few charges in my 
prepared statement without having documented those charges, and I 
must again plead that it was the shortness of time and nonavailability 
of time that made it necessary for me to do very little in the way of 
documentation. 

But I do have with me a number of the case references and citations, 
and I will not bore you with all of them, but I would like to mention 
just a few of them. 

Before I go into that, however, speaking of a few points which 
touch somewhat on the comments of the previous speaker, the Board 
has a peculiar way of feeling that everything that the unions and the 
people that the unions are representing do, is always on the right side 
of the question, and the employers always seem to be on the wrong 
side. 

According to Mr. George Bott, and the statement he made either 
before this committee or the House committee, I believe he said that 
75 percent of the unfair labor practice charges filed since 1947 have 
been against employers. That is according to George Bott, general 
counsel. And I would like to ask if anyone seriously believes that the 
labor leaders are a more fair or law-abiding group than are employers 
by a 3-to-1 ratio. 

Another point that I would like to mention, because it also touches 
on a point brought up by the previous speaker, regarding the delay, 
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and the apparent system that the Board has for discouraging anyone 
from appealing their decision because of the long time that it takes 
to get something processed: Mr. Herzog, Chairman of the Board, in 
his testimony before again eithe: this committee or the House 
committee—— 

The Cratrman. He has not appeared before this committee yet. 
He appeared before the House committee. 

Mr. Purcett. Before the House committee, then. 

On page 8 of his prepared statement, despite the fact that Mr. 
Bott had, either before or after him, stated that the Board was making 
great progress in speeding up the handling of cases, Mr. Herzog, who 
is also, as you know, a me smber of the Board personnel, says that— 

For the first time in 18 years— 

18 years, gentlemen— 

we have a chance of being in a position to provide the speedier service which 
not only the Congress but also employers and employees of the Nation have every 
right to demand. 

So, after 18 years, we only have a chance of being in that position. 
We haven’t reached it yet. 

The CratmrmaNn. What are your specific recommendations for 
amendment of the Taft-Hartley Act, if any? 

Mr. Purcets, My specific recommendations, Senator, are contained 
on page 3 of my prepared statement. No. 1, that unions be subject 
to the antitrust laws; No. 2, that separate unions be prohibited from 
acting in concert so as to restrain trade; No. 3, that all forms of com- 
pulsory union membership be prohibited; No. 4, that acts of violence 
that are crimes under States laws should be considered as Federal 
crimes when they are committed in connection with a labor dispute; 
No. 5, that unions should be no less subject to injunctions than are 
individuals or other associations; No. 6, in the same manner as our 
corporations, unions should be subject to the regulations of the Securi- 
ties and Exchange Commission; No. 7, that this committee recommend 
that the employers’ right to freedom of speech be given whatever 
attention it apparently needs, from some recent decisions of the Board. 

And finally, No. 8, and this, to my way of thinking, is along with 
the prohibition of all forms of compulsory union membership: My 
eighth recommendation is perhaps just a little bit second to that in 
importance. It is the redefining and curbing of the authority of the 
National Labor Relations Board so that administrative discretion will 
be replaced by the rule of law. 

I have said, in my prepared statement, that it will do the committee 
no good if it ree ommends and through its recommendations Congress 
enacts a real, sc ‘holarly piece of legislation, if you put that legislation 
into the hands of people who are going to distort it and not carry out 
the true intention, of the authors of the act. I have said that that 
is what has happened in the past, and I have had time at least to bring 
out and offer to you a few citations. And on thwarting the aims and 
objections of the act, I would refer you to the case of the NLRB versus 
the American National Insurance Company in the Supreme Court, 
May 1952; also the case of Morand Brothers Beverage Company and 
the NLRB, in July 1952. The sense of these cases is that the Board 
held that multiemployer groups violate dthe National Labor Relations 
Act by group lockout, when the union struck 1 member of the group, 
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even assuming severance was intended only to be temporary, since 

the purpose was, 1, to penalize employees for striking, and threatening 

to strike, and 2, to destroy the union. The court held employers bar- 

gaining for so-called management's func tion clause in the contract as 

a counterproposal to the union’s demand for unlimited arbitration was 

not as such a violation of section 8 (a) (5). The NLRB may not com- 
pel concessions. 

And speaking of confusion, in the case of the VZRB vy. Dealers En- 
gine Rebuilders, Incorporated, in the Eighth Circuit; even after the 
Supreme Court holding in the American National Insurance C ompany 

case, the Board was still trying to force e mployers to make concessions 
in bargaining with the union. The circuit court had to remind the 
Board of the Supreme Court’s decision. 

The question that I ask is, how much longer will the Board continue 
to ignore the Supreme Court’s ruling in this and seek to force its own 
interpretations on the country / 

Another situation, pointing out the hopeless confusion: In the case 
of Haleston Drug Stores v. The NLRB, the Ninth Circuit, Feb- 
ruary 15, 1951—these are two different court cases, but in the one that 
I just mentioned the court held that the Board has discretionary au- 
thority to dismiss an unfair labor practice complaint against a union 
on the grounds that it would not effectuate the policies of the act, even 
though compl: Lint was issued by the General Counsel. Even though 
the General Counsel complained against the union, the court held that 
it was not an unfair labor practice charge. 

Joliet Contractors Association versus the NLRB, Seventh Circuit, 
January 7, 1952: In this case the court held that the Board was with- 
out discretionary authority, or abused discretion, when it declined to 
take jurisdiction. The Board does not have unbridled discretion by 
any standard which its fancy may suggest as expedient in a particular 
case. 

So there, Senator, we have two cases, both turning on the same point, 
where two separate courts found in two different ways. 

And even Mr. Herzog admits to this confusion, because in his testi- 
mony that he gave before the House committee, on page 21, he cites 
how the Board reached three different conclusions as to the meaning 
of the law, on whether a company had to bargain during the life of a 
contract on a point or subject not specifically waived in the contract. 

I —n that the act is weak in that the Board, through its distor- 
tion of it, is able to come up with these decisions, which in no way pro- 
tect the e mployer or the public. 

In the National Labor Relations Board versus Gamblie Enterprises, 
the superior court, it was not a violation of the act for the union to 
require a theater to hire local musicians when featuring an out-of-town 
band, since the local band does play, and the act forbids the exaction 
of pay for work not to be performed. The local band does work. 

Now, the decision may be legally correct, because these musicians 
did perform some work. But quoting Senator Taft, June 5, 1947, in 
the Congressional Record, page 6603, in answer to Senator Pepper: 

It is intended to make it an unfair practice for a man to say, “You must have 
10 musicians, and if you insist there is room for only 6, you must pay the other 


4 anyway.” That is in the nature of an exaction for services which he does not 
want, does not need, and is not willing to accept. 
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Yet in this case this union was able to force the theater to hire 10 
local musicians, or some number of local musicians, because it was 
bringing into the theater an out-cf-town band. The court, however, 
held that there was no violation, because the local musicians did play 
the introduction or some other such little bit of music. 

This is a case where the NLRB, as I have charged in my prepared 
statement, does not effectively enforce the law against unfair union 
oo And that is evidenced by such cases as North American 
Electric Manufacturing v. The UAW, and Capital Service, Inc., in 
which it is shown that the Board’s interpretation of unfair practices 
by unions in regard to organizational picketing makes the act’s prohi- 
bition useless, unless there is actual violence or unless there are threats 
to employ it as to those who don’t want to joint the union or join the 
strike activities. That is section 8 (c) (1) (A). Although the law 
was passed in 1947, it was not until January 30, 1953, this year, that 
a company succeeded in obtaining a ruling that restraint and coercion 
can exist without threats of physical violence or economic loss. That 
was in the Ninth Circuit Court, the case of Capital Service, Inc. ¥ 
NLRB. 

I have quite a number of other citations here, Senator Smith and 
gentlemen, but the time is late, and I know that some of the other 
speakers consumed more time than is generally allotted, and I have 
no desire to continue to keep you here. 

But I would like to point out just this: That if this committee and 
the Congress, in acting on the recommendations of this committee, 
does not do anything but to make the act an act that will give greater 
protection for the public—and you may note that in my prepared pre- 
sentation I made a strong plea that primary consideration to the gen- 
eral public be considered in these hearings, and in what is done as a 
result of the hearings. Because I know of no employer who would not 
applaud what this committee does, even if the only changes you make 
are just changes designed to protect and promote the public welfare. 
If the only changes you make are those designed to help the public, 
every employer I know will be loud in their applause and in their 
praise. 

I will be glad to answer any questions, or try to, that you may want 
to ask. 

The Cuatrman. I do not have any further questions. 

T am afraid our time has come to a close, here, because I have some 
other engagements. 

We thank you very much, Mr. Purcell, for appearing here and giv- 
ing us your statement. 

Your suggestions, of course, will be considered by the committee 
when we consider the legislation. 

Mr. Purcentu. I want to thank the Senator for the opportunity to 
be here. 

(The prepared statement of Mr. Purcell is as follows :) 


STATEMENT BEFORE THE SENATE COMMITTEE ON LABOR AND PUBLIC WELFARE BY 
Harry B. Purcert, INDUSTRIAL RELATIONS MANAGER, THE TORRINGTON Co., 
TORRINGTON, CONN. 


Senator Smith and members of the committee, my name is Harry B. Purcell 
and I am industrial relations manager of the Torrington Co., Torrington, Conn. 
The managers of my company and I sincerely appreciate your giving to us this 
opportunity to express our sentiments on the amending of the Labor-Management 
Relations Act of 1947. 
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You may want to know that my company is engaged in the manufacture of 
metal products including industrial knitting and sewing machine needles, sur- 
gical needles, needle bearings, bicycle parts, and machine specialty products. 

In our Torrington, Conn., and nearby Massachusetts plants we employ ap- 
proximately 4,500 employees. We hold collective bargaining agreements with 
both the A. F. of L. and the CIO. I have been directly and personally concerned 
with the subject of labor-management for approximately 14 years. 

While I am representing management here, and feel privileged to do so, I 
wish to respectfully call your attention to the fact that the sentiments I wish 
to make known to you have not just grown out of my present close relationship 
with business managers, but rather have been prompted by personal observa- 
tions and experiences, first as a member of a rather large so-called working 
class family, then as a wage earner, later, as a senior inspector with the Wage 
and Hour and Publie Contracts Division of the United States Department of 
Labor, and for the War Labor Board of World War II, and lastly as a labor 
relations manager. My father was president of his union local. He was a barber. 
And one of my brothers was a union organizer, for a number of years, with Dis- 
trict 50 of the United Mine Workers. I know it is an imposition for me to so 
indulge in my personal history, but I thought you might consider it of some 
significance that I do not spring from any privileged society which might oblige 
me to uphold a particular industrial relations philosophy, right or wrong, and 
that you might attach some importance to the fact that I am not one who has 
been exposed to just one set of employer-employee emotions, or who has heard 
only one side of this story. 

The story to which I have reference is, of course, the story of our Government’s 
policy toward organized labor. In the beginning, that policy was one of suppres- 
sion. Under that policy, the courts, following the doctrine of conspiracy, held 
that unions, as such, were illegal associations. 

And that was wrong. 

Later our Government adopted a policy of toleration toward unions. During 
that period our Government was, for the most part, indifferent to the actions of 
organized labor. 

And that was wrong. 

An aggressive and unreserved promotion of labor unions became the third 
policy of our Government toward organized labor and it began with the enact- 
ment of the Wagner Act. 

And that too was wrong. 

Those three policies were wrong, gentlemen, for a great many reasons, but 
they had one common, and fatal fault: Neither one of the three policies gave any 
consideration to the interests of the general public. 

In the sincere belief that the Wagner Act was designed for the benefit of the 
workers, the public was reluctant to withdraw its sympathy from those who were 
expected to be the beneficiaries of the law. And nothing was done while a dan- 
gerously small number of men called labor leaders accumulated a monopoly 
of power that no group of industrial managers ever had, and never should have; 
namely, the power to stop every wheel of industry in the country, and to do it 
with little more effort than it takes to give a “wink and a nod.” 

Nothing was done, that is, until 1946 when the time lost through strikes—in the 
land where the working conditions and living standards were acclaimed by all 
to be the best “this side of Heaven”—reached 116 million man-days. Then it was 
that the unbridled power of the labor leaders so imperiled the public interest 
that something had to be done to stop the mad rush to destruction. 

And something was done. And that something was the Labor-Management 
Relations Act of 1947, and it was generally hoped that our Government had 
adopted, at last, a national labor policy that would provide the long overdue 
consideration for the public interest. 

However, while the intention of the Labor-Management Relations Act of 1947 
might have been protection of the public interest and promotion of union 
responsibility, I respectfully submit, gentlemen, that although the act was most 
assuredly a step in the right direction, it has not accomplished all that was 
desired. 

But any failure of the act has not been in its severity, because we have the 
not too old, and much repeated statements by the labor leaders, testifying to the 
effect that “we never had it so good.” 

However good we (the people) felt they were having it, they made it un- 
mistakably clear in the way they rebuffed the spokesmen for the labor leaders 
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last November that it is not a return to the Wagner Act days that they want, 
but rather it is the opposite. 

In truth, the fault of the Labor-Management Relations Act of 1947 lies in its 
weakness, not its severity. It is weak in that the National Labor Relations 
Board, through strange interpretations, has been able to thwart the real aims 
and objectives of the act. And therein, in my opinion, is contained the core of 
the difficulty with which your committee is confronted. 

For no matter how conscientiously you ponder the testimony that is given 
you here, or how scholarly your amendments are drafted, it will be to no avail if 
the adininistration of the act is left to persons whose views are foreign to yours, 
which is to say foreign to the majority views of the American people—because 
they elected you to represent them. 

Not, then, for reasons of widening any area of employer privilege, but rather 
out of deference to the interest of the public do we respectfully urge you to 
amend the Labor-Management Relations Act of 1947. 

Broadly speaking the monopolistic power of the labor leaders must be cur- 
tailed and a more impartial administration of the Government’s labor policy must 
be achieved. 

It is respectfully suggested that the following specific recommendations would 
contribute greatly toward the realization of the above broad objectives: 

1. Unions should be subject to antitrust laws. 

2. Separate unions should be prohibited from acting in concert so as to restrain 
trade. Sympathy strikes and secondary boycotts should likewise be prohibited. 

3. All forms of compulsory union membership should be prohibited. 

4. Acts of violence that are crimes under State laws should be considered as 
Federal crimes when they are committed in connection with a labor dispute. 

5. Unions should be no less subject to injunctions than are individuals or other 
associations. 

6. In the same manner as are corporations, unions should be subject to the 
regulations of the Securities and Exchange Commission. 

7. Give employers the same right to freedom of speech as are given to all other 
citizens. 

8. Redefine and curb the authority of the National abor Relations Board so that 
administrative discretion will be replaced by the rule of law. 

It is my sincere belief that all of the above recommendations would serve the 
best interests of the general public, and while it is not possible to expand upon 
each of them in the time and space presently available, the following brief com- 
ment on those which occur to me as being the most vital is respectfully offered : 






























COMPULSORY MEMBERSHIP IN UNIONS SHOULD BE PROHIBITED 










Compared to the need for outlawing compulsory union membership all other 
things that would contribute to a sound American labor policy become insignifi- 
cant. Under the traditional freedom of our form of government, as I understand 
it, and as I believe was meant to be our way of life, no one has the right to 
compel an American citizen to join a union as a condition to getting, and holding, 
a job. This is not to quarrel over the right of workers to organize. The ques- 
tions, which those who advocate the union shop will not (because they cannot) 
answer, are: How does a union shop make a contribution toward the public 
interest? Why, if a person is forced to join a union and, thereby, forced to be 
governed by it, does such not constitute government without the consent of 
the governed? Why should a union alone, of all other private organizations, 
be above the law and permitted to use violence and force to perpetuate itself? 

No combination of business managers ever had the enormous and terrible 
power that a few labor leaders already have, and which they are certain to 
continue to hold, yet our Government, tireless in its prosecution of business 
monopolies, ignores the menace of a rapidly growing, complete labor monopoly. 
Worse than ignoring it the Government encourages, and aids it. 

It is still true that “power corrupts, and absolute power corrupts absolutely.” 
In the circumstances, it would seem that if the public welfare is not to be 
forsaken, the Government must act at once to prevent further extension of union 
monopoly power. 

When consideration is given to the small number of citizens of this country 
who would disapprove of such congressional action, our continued toleration of 
forced labor union membership defies comprehension. 


















1148 TAFT-HARTLEY ACT REVISIONS 


CURB THE AUTHORITY OF THE NATIONAL LABOR RELATIONS BOARD 


Numerous decisions of the National Labor Relations Board even since the 
enactment of the Labor-Management Relations Act of 1947 justifies a reexamina- 
tion of the part that Board plays in the shaping of our Government’s labor 
policy. During the period immediately preceding the Labor-Management Rela- 
tions Act it seemed that the Board had correctly appraised public opinion and 
they were backing away from their Wagner Act philosophy at an accelerated 
pace, For a time after the passage of the present act the Board continued 
to issue rulings which were less arbitrary and more reasonable. But it was 
only a short time before the Board made a return to its strange concept of 
administrative justice 

Under the present system the situation is hopelessly confused. The Board 
figures prominently in all of the important criticisms of our Government’s labor 
policy It has not effectively enforced the national policy against union unfair 
practices. It has not even managed to provide a reasonably fast handling of 
cases. It has not clarified the law, it has only distorted it to the point where 
neither management nor labor can predict, with any degree of certainty, what 
the Board will do in a given situation. 

The Board should be required to base its decisions upon a preponderance of 
evidence. I believe the size of the Board should be increased, but its responsibili- 
ties should be decreased. The latter could be accomplished by restoring to the 
States a greater obligation than they now have of regulating labor-management 
relations. The ban upon prehearing elections in union certification cases should 
be continued. The ban against economic strikers voting in union-representation 
elections should not be disturbed. There is no sound reason why a person who 
is employed in one place should have a right to vote on how the employees of 
another employer (who might even be located in a distant city) shall be gov- 
rned. The functions of the Board should be redefined so as to cause it to be 
nore of an administrative agency, and less judicial. 


¢ 
I 


EMPLOYERS SHOULD HAVE FREEDOM OF SPEECH, TOO 


It is well known that one of the most valuable tools which the labor leaders 
could, and have, employed in the building of their monopoly has been their 
ability to say whatever they wanted to, while the employer under the fear of 
being labeled “unfair” had to remain silent. The Labor-Management Relations 
Act sought to change that and here again the Board changed from its Wagner 
Act policy. But as time went on it became increasingly clear from the Board’s 
decisions that it wanted to slip back to, its former doctrine. 

Now we see in cases such as Bonwit Teller that the Board and the courts 
approve of the invasion of an employer’s property by the labor leaders. If an 
employer calls his employees together to discuss a coming election he-must extend 
a similar invitation to the labor leaders. Yet no one would seriously suggest 
that the employer ought to be granted the same privilege at the union’s place 
of business. 

How imminent must the date of election be before this new theory begins to 
apply? How convenient must other facilities for a union gathering be? What 
if the union insists upon bringing large numbers of guest labor leaders? Does 
the new rule apply to just election cases or even to all kinds of union campaigns? 

Those are but a few of the questions which the new thinking on captive audi- 
ences has raised. And the sound of freedom’s ring thereby becomes somewhat 
quieter than before. 


UNIONS SHOULD BE EQUALLY SUBJECT WITH MANAGEMENT UNDER THE 
ANTITRUST LAWS 


Just like business monopolies, labor unions as we have come to know them 
are giant combinations of economic power, except that they have at their disposal 
more effective and potent means of restraining trade coercion and control than 
is held by any business combination. 

This situation cannot be justified by saying that the aims of the labor leaders 
are worthy. The record shows that their intentions are not always in the public 
interest. But good or questionable, we have been known to rely too much on 
good intentions, and we know from bitter history that good intentions will 
always be pleaded for every assumption of power. Only the result really counts. 
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CONCLUSION 


It will not be enough merely to go slowly in loosening the prohibitions of the 
Labor Management Relations Act as it presently stands. Whatever brakes the 
act applies to the growth and abuse of private power should continue. But I 
respectfully pray you to go further. That you meet the problem squarely and 
with courage. Because sooner or later you who are in authority will have to 
recognize the threat which the power of the labor leaders presents to free 
institutions by the encouragement it offers to socialism. If the growth of that 
power is not just stopped, but reduced, it will surely drag us down to the level 
of the countries where collectivism already prevails. 

The CuHairman. The committee will stand in recess until 10 a. m. 
on Tuesday, April 14, in this same room, when we will hear witnesses 
on the subject of compulsory unionism. We touched on that to a cer- 
tain extent this morning, but we will go into it more fully next week. 

(Whereupon, at 12:30 p. m., the hearing was recessed until 10 a. m., 
Tuesday, April 14, 1953.) 


x 





